8-17-93 
Vol.  58 


No.  157 


Tuesday 
August  17, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


DIGIT 

A  FR  UmSE346U  NOV  93  f 

ySS  ACQUISITIONS 

300  N  ZEEB  RO 
PO  BOX  1346 
ANN  ARBOR 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 
(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


MI  48106 


f 


S-17-93 

Vol.  58  No.  157 
PsgM  43491>43784 


II 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993 


FEDERAL  REGISTER  Published  daily  J^onday  through  Friday. 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Dociunents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  imder  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  F^eral  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
boimd;  cw  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Accoimt,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954; 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Pid>lication:  Use  the  volume  number  and  the 
page  number.  Example;  58  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Ck>de  of  Federal 

Regulations. 

WHO:  The  OfTice  of  the  Federal  Register. 

WHAT;  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


ATLANTA,  GA 

When:  September  15  at  9:30  a.m. 

Where;  Jimmy  Carter  Presidential  Library 

One  Copenhill  Avenue,  Atlanta,  GA 
Reaervations:  Federal  Information  Center 

1-800-347-1997 


WASHINGTON,  DC 

(two  briefings) 

When:  September  17  at  9:(X)  am  and  1:30  pm 

Where:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

Reservations:  202-523-4538  * 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subocriptione: 

Paper  or  fiche 
M^etic  tapes 

Problems  with  public  subscriptions 
Single  copiaedtack  copies: 

Paper  or  fiche 
M^etic  tapes 

Problems  with  public  single  copies 


202-783-3238 

512-1530 

512-2303 


783-3238 

512-1530 

512-2457 


FEDERAL  AGENCIES 
Subscriptioiis: 

Paper  or  fiche  523-5243 

I  Magnetic  tapes  512-1530 

I  Problems  with  Federal  agency  subscriptions  523-5243 

For  oHht  IsUphens  muDbara,  sat  the  leader  Aids  aactioa 
at  the  and  of  this  iaane. 


Printed  on  recycled  paper  coataiaiag  100%  post  coasomer  waste 


Contents 


Federal  Register 
Vol.  58,  No.  157 
Tuesday.  August  17,  1993 


Agency  for  Health  Cara  Policy  and  Research 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Colorectal  cancer  screening;  clinical  practice  guidelines 
development  panel,  43634 
Nosocomial  urinary  tract  infection;  clinical  practice 
guidelines  development  panel,  43636 

Agricultural  Marketing  Sarvica 
RULES 

Almonds  grown  in  California,  43500 
Milk  marketing  orders: 

Ohio  Valley  et  al.,  43504 
Paducah,  KY,  43518 

Pears,  fresh,  and  peaches  grown  in  California,  43499 
PROPOSED  RULES 

Almonds  grown  in  California,  43565 
Milk  marketing  orders: 

Middle  Atlantic,  43572 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Hedth  Inspection  Service 

See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign: 

Fruit  and  v^etables,  importation,  43493 

Antitrust  Division 
NOTICES 

National  cooperative  research  notifications: 

Appliance  Industry-Government  CFC  Replacement 
Consortium,  Inc.,  43655 
Bell  Communications  Research,  Inc.,  43654 
Biotechnology  Research  and  Development  Corp.  et  al., 
43654 

H.B.  Fuller  Co.,  43654 

Michigan  Materials  and  Processing  Institute.  43655 
Petrotechnical  Open  Software  Corp.,  43655 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 

Committee  for  the  implementation  of  Textile  Agreements 
NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Egypt.  43615 

Export  visa  requirements;  certification,  waivers,  etc.: 
Lesotho,  43616 

Commodity  Futures  Trading  Commission 
NOTICES 

Meetings;  Sunshine  Act,  43676 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43676 


Defense  Department 

See  Defense  Mapping  Agency 

Defense  Mapping  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  43617 

Education  Department 

PROPOSED  RULES 
Postsecondary  education: 

Higher  Education  Amendments  of  1992;  negotiated 
rulemaking  meetings,  43608 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  43618 

Grants  and  cooperative  agreements;  availability,  etc.: 
Commimity  education  development  centers  program, 
43742 

Student  Literacy  Corps  and  Student  Mentoring  Corps 
program,  43618 

Employment  and  Training  Administration 

RULES 

Ex-service  unemployment  compensation  regulations; 

miscellaneous  amendments,  43782 
NOTICES 

Adjustment  assistance: 

Allied  Signal,  Inc.,  43656 
Anchor  Woven  Label  Co.  et  al.,  43656 
Complete  Auto  Transit,  Inc.,  43657 
Digital  Equipment  Corn.,  43657 
Dunbar  Slag  Corp.  et  al.,  43658 
General  Electric  Co.,  43658 
Hilti  Steel  Industry  Division  et  al..  43659 
IBM  Corp.,  43659 
Nerco  Oil  &  Gas.  Inc.,  43659 
Labor  surplus  areas  classificatimis: 

Annual  list — 

Additions,  43660 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Adi^istration 
RULES 

Nuclear  activities;  procedural  rules,  43680 
PROPOSED  RULES 

Uranium  enrichment  decontamination  and 

decommissioning  fund;  domestic  utilities  special 
assessment  proc^ures 
Hearing,  43573 
NOTICES 

Grant  and  cooperative  agreement  awards: 

Albers  Air  Conditioning  Corp.,  43619 
American  Solar  Network  Limited,  43619 
Con-Tech  Industries.  Inc.,  43619 
G2  Systems  Corporation,  43619 
Lower  Savannah  Council  of  Governments,  43620 
S-Cal  Corporation.  43620 


IV 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Contents 


SPARKTECH,  43620 

Texas  A  ft  M  University,  43621 

University  of— 

Utah,  43621 

Grants  and  cooperative  agreement  awards: 

Surface/Inter&ce,  Inc.,  43621 
Greenhouse  gas  emissions  and  reductions,  and  carbon 
sequestration;  voluntary  reporting  guidelines.  43622 
Natural  gas  exportation  and  importation; 

Sonat  Marketing  Co.,  43630 

Environmental  Protection  Agency 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Virginia,  43609 
Waste  management,  solid: 

Underground  storage  tanks  containing  petroleum; 
fimmcial  responsibility  requirements.  43770 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 
RULES 

Airspace  reclassification;  correction,  43553 
Airworthiness  directives: 

Aerospatiale,  43552 
Boeing.  43547,  43550 
PROPOSED  RULES 
Control  zones,  43573,  43575 
Transition  areas,  43576 
NOTICES 

Environmental  statements:  availability,  etc.: 

LaGuardia  Airport,  NY;  Second  Grand  Central  Parkway, 
etc.,  43669 

Federal  DeposK  insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  43676 

Federal  Emergency  Management  Agency 
NOTICES 

Disaster  and  emergency  areas: 

South  Dakota.  43632 

Federal  Energy  Regulatory  Commission 
NOTICES 

Natural  gas  certificate  filings: 

CNG  Transmission  Corp.  et  al.,  43622 
Applications,  hearings,  determinations,  etc.: 

Black  Creek  Hydro.  Inc.^  43626 
Black  Marlin  Pipeline  Co.,  43626 
Columbia  Gas  Transmission  Corp.,  43626 
Equitrans,  Inc.,  43627 
G^rgia  Power  Co.,  43627 
MG  ^ectric  Power  Inc.,  43627 
National  Fuel  Gas  Supply  Corp.,  43627 
Northern  Natural  Gas  Co.,  43628 
OkTex  Pipeline  Co.,  43628 
Public  Service  Electric  ft  Gas  Co.,  43628 
Tennessee  Gas  Pipeline  Co.,  43628,  43629 
Texas  Eastern  Transmission  Corp.,  43629 
Transcontinental  Gas  Pipe  Line  Corp.,  43630 
West  Texas  Utilities  Co.,  43630 


Foderal  Housing  Rnanc*  Board 
RULES 

Federal  home  loan  bank  system: 

Membership  procedures,  43522 
NOTICES 

Meetings;  Sunshine  Act.  43676 

Fedarai  Mina  Safaty  and  Haalth  Raviaw  Commission 
NOTICES 

Meetings;  Sunshine  Act,  43676 

Fadaral  Rasarva  Systam 
NOTICES 

Meetings;  Simshine  Act,  43677 

Fadaral  Trada  Commission 
PROPOSED  RULES 

Fair  Packaging  and  Labeling  Act: 

Consumer  commodities  net  quantity  statement; 

customary  inch/pound  and  metric  measurement 
systems  use,  43726 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
43632 

Prohibited  trade  practices: 

Ion  Systems,  Inc.,  43633 
Marshall  Field  ft  Co.,  43633 
Nature’s  Cleanser,  Inc.,  et  al.,  43634 
PerfectData  Corp.,  43634 

Fadaral  Transit  Administration 
NOTICES 

Grants;  FTA  sections  3  and  9  obligations,  43673 

Fish  and  Wildlife  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 

Florida  panther;  potential  genetic  management  options, 
43651 

Food  and  Drug  Administration 
RULES 

Animal  drugs,  feeds,  and  related  products: 

New  drug  applications — 

Lasalocid  liquid.  43560 
PROPOSED  RULES 
Food  for  human  consumption: 

Dietary  supplement  regulation,  43579 
Margarine;  identity  standards;  use  of  marine  oil,  43580 
NOTICES 

Animal  drugs,  feeds,  and  related  products; 

New  drug  applications — 

Daco  Laboratories,  Ltd.;  proposal  to  withdraw  approval; 
hearing,  43638 
Meetings: 

Compressed  medical  industry  workshop,  43640 

User  fee  implementation;  pharmaceutical  industry,  43640 

Forest  Service 
NOTICES 

Appeal  exemptions;  timber  sales; 

Idaho  Panhandle  National  Forest.  ID.  43614 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 


V 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Contents 


Health  Resources  and  Services  Adntinistratlon 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Rural  health  medical  education  demonstration  projects, 
43641 

Selected -grant  programs  information  submission 
requirements,  43642 

Housing  snd  Urban  Development  Department 
RULES 

Mortgage  and  loan  insurance  programs; 

'  HUD-owned  multifamily  projects  and  certain  multifamily 
projects  subject  to  HUD-held  mortgages;  management 
and  disposition,  43708 
PROPOSED  RULES 

Commvuiity  development  block  grants: 

Special  purpose  grants;  community  adjustment  and 
economic  diversification  planning  program,  43764 
NOTICES 

Grants  and  cooperative  agreement  awards: 

Lead-based  paint  risk  assessments.  43647 
Grants  and  cooperative  agreements;  availability,  etc.: 
Community  oevelopment  work  study  program,  43645 
Neighborhood  development  demonstration  program, 
43648 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Adminietration 

NOTICES 

Countervailing  duties: 

Steel  products  from — 

Belgium,  43749 
Brazil.  43751 
France,  43759 
Germany,  43756 
Korea.  43752 
Mexico,  43755 
Spain.  43761 
Sweden,  43758 
United  Kingdom,  43748 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Pollution  control:  consent  judgments: 

Alaska  Pulp  Corp.,  43653 
Alloyd  Asl^stos  Abasement  Co.,  et  al.,  43653 
Selmer  Co.  Limited  Partnership  et  al.,  43653 
Waste  Management  of  Illinois,  Inc.,  et  al..  43655 

Labor  Department 

See  Employment  and  Training  Administration 
See  Wage  and  Hour  Division 

Land  Management  Bureau 
NOTICES 

Alaska  Native  claims  selection: 

Aleut  Corp.,  43649 
Realty  actions;  sales,  leases,  etc.: 

CaUfomia,  43649 
Survey  plat  filings: 

Arkansas,  43650 


Florida.  43650 

Minerals  Management  Service 
PflOfOSED  RULES 
Royalty  management: 

^llection  of  royalties,  rentals,  bonuses,  and  other 
monies,  43583 

Federal  and  Indian  mineral  leases;  credit  adjustments 
submitted  by  lessees  and  other  royalty  payors; 
limitations,  43588 
Incorrect  reports;  assessment.  43582 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 
RULES 

Administrative  authority  and  policy: 

Small  business  policy,  43554 

National  Archives  and  Records  Administration 
NOTICES 

Agency  records  schedules;  availability,  etc.,  43660 
National  institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
43614 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Research  Grants  Division  Behavioral  and  Neurosciences 
Special  Emphasis  Panel,  43644 

National  Oceanic  and  Atmospheric  Administration 
RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  43562 

National  Park  Service 

NOTICES 

Meetings: 

Mississippi  River  Coordinating  Commission,  43651 
Salt  River  Bay  National  Historical  Park  and  Ecological 
Preserve  at  St.  Croix,  VI  Commission,  43652 
National  Register  of  Historic  Places: 

Pending  nominations.  43652 

Nuclear  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 

Connecticut  Yankee  Atomic  Power  Co.,  43661 
Applications,  hearings,  determinations,  etc,: 

Virginia  Electric  and  Power  Co.,  43662 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Patent  and  Trademark  Office 
NOTICES 

Secrecy  order  inventions  foreign  filing;  designated 
countries;  Korea,  43615 

Personnel  Management  Office 
RULES 

Retirement: 

Miscellaneous  amendments,  43491 


VI 


Federal  Register  /  Vol.  58.  No.  157  /  Tvesday.  August  17,  1983  /  Conteots 


Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Nationd  Institutes  of  Health 

Railroad  Retirement  Board 
PROPOSED  RULES 

Railroad  Unemployment  Insurance  Act: 

Normal  and  extended  benefits;  duration,  43577 

Resolution  Trust  Corporation 
NOTICES 

Coastal  Bairim  Improvement  Act;  property  availdulity: 
Sumter  County  Land,  FL,  43663 

Securltias  and  Exchange  Commission 

RULES 

Securities; 

Brokers  and  dealers;  net  capital  requirements,  43555 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  43664 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Slock  Exchange,  In&,  43664 
Intermarket  Clearing  Corp.,  43666 
Midwest  Securities  Trust  Co.,  43668 
National  Association  of  Securities  Dealers,  Inc.,  43667 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 

SurfKe  mining  and  recitation  operations:  Federal 
inspection  and  enforcement  authority,  43594 

Textile  Agreements  Impiementatlon  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Unfair  trade  practices,  petitions,  etc.: 

Canada:  bc«r  and  malt  beverage  importation,  43674 

TranaportaUon  Department 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

Veterans  Affairs  Department 
NOTICES 

Agency  information  collection  activities  under  C^ilB 
review,  43675 
Meetings: 

Voluntary  Service  National  Advisory  Committee,  43675 


Wage  and  Hour  Division 
RULES 

Industries  in  American  Samoa;  new  minimum  wage  rates, 
43561 

Western  Ares  Power  Administration 
NOTICES 

Power  rate  adjustments: 

Boulder  Canyon  Project,  AZ  and  NV,  43631 


Separate  Parts  In  This  Issue 
PartN 

Department  of  Energy,  43680 

PartUl 

Department  of  Housing  and  Urban  Development,  43708 

Part  IV 

Federal  Trade  Administration,  43726 

Part  V 

Department  of  Education,  43742 

Part  VI 

Department  of  Commerce,  International  Trade 
Administration,  43748 

Part  VU 

Department  of  Housing  and  Urban  Development,  43764 
Part  VIII 

Environmental  Protection  Agency,  43770 

Part  IX 

Department  of  Labor,  Employment  and  Training 
Administration,  43782 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  Ust  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


5  CFR 

831 . 

838 . 

. 43491 

. 43491 

041 . 

. 43481 

842 . 

. 43491 

843 . 

. 43481 

7  CFR 

319 . 

. 43493 

917 . 

. 43499 

981 . 

. 43500 

1033 . 

. 43504 

1036 . 

. 43604 

1049 . 

. 43504 

1099 . 

...  :..43518 

Proposed  Rules: 

981 . 

. 43565 

1004 . 

. 43572 

10  CFR 

820 . 

. 43680 

Proposed  Rulee; 

766 . 43573 

12  CFR 

931  . .....43522 

932  . 43522 

933  . 43522 

14  CFR 

39  (3  documents) . 43547, 

43550.43552 

91 . 43553 

1204 . 43554 

Proposed  Rules: 

71  (3  doctanents) . 43573, 

43575,43576 

16  CFR 

Proposed  Rules: 

500 . >-.43726 

17  CFR 

240 . - . 43555  .. 

20  CFR 

614 . 43782 

Proposed  Rulee: 

336 . 43577 

21  CFR  - 

550 . 43560 

Proposed  Rules: 

Ch.  1 . 43579 

166 . 43^ 

24  CFR 

290 . 43700 

886 . 43700 

Proposed  Rulee: 

570 . 43764 

29  CFR 

697 . 43561 

30  CFR 
Proposed  Rules: 

216 . 43582 

218  (3  documents).... . 43582, 

43583,43588 
840 . 43594 

842  . 43594 

843  . 43594 

34  CFR 
Proposed  Rules: 

Ch  .  VI . 43600 

40  CFR 
Proposed  Rulee: 

52 . 43609 


81 _ _ 

200 _ 1. 

50  CFR 
661 _ 


.43609 

.43770 

.43562 


Rules  and  Regulations 


Federal  Register 
Vol.  58.  No.  157 
Tuesday,  August  17,  1993 


43491 


This  section  of  the  FEDERAL  REGISTER 
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appiicabtlity  and  i^l  effect  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Reguiatkxtt.  which  is  published  under 
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The  Code  of  Federal  Regulations  is  sold  by 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831, 838,  841, 842,  and  843 

RIN  3206-AF85 

Miscellaneous  Corrections  of 
Retirement  Regulations 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  correcting  errors  and 
updating  tables  currently  contained  in 
the  regulations  on  retirement  in  Title  5, 
Code  of  Federal  Regulations.  These 
regulations  correct  erroneous  statutory 
and  regulatory  references  in  the 
regulations  concerning  survivor 
elections  under  the  Civil  Service 
Retirement  System  (CSRS),  the 
definition  of  part-time  service  under  the 
Federal  Employees  Retirement  System 
(FERS),  and  court  orders  affecting  CSRS 
or  FERS  benefits.  They  also  correct  the 
language  governing  the  effective  date  of 
changes  in  the  “normal  cost 
percentages”  under  FERS.  This  change 
is  necessary  to  make  the  language  of  the 
regulations  conform  with  both  the 
original  intended  purpose  of  the 
regulations  and  the  construction  that  we 
have  given  the  regulations  since  they 
were  issued.  The  regulations  also 
update  tables  of  sal^  data  published 
by  other  agencies  that  OPM  uses  to 
compute  certain  FERS  benefits;  revise 
instructions  to  agencies  concerning 
employee  deductions  in  back  pay 
situations  to  conform  the  procedure 
with  statutory  requirements;  and  revise 
the  CSRS  survivor  election  regulations 
to  conform  with  recent  decisions  of  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  and  the  Merit  Systems 
Protection  Board. 

EFFECTIVE  DATE:  September  16. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 


Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  We  have 
recently  become  aware  of  several  errors 
in  provisions  of  title  5,  Code  of  Federal 
Regulations,  concerning  retirement 
benefits  administered  by  the  Office  of 
Personnel  Management.  These 
regulations  correct  those  errors  by 
making  the  regulatory  language  conform 
with  the  purpose  that  the  regulation  was 
intended  to  accomplish  when  it  was 
originally  issued.  The  changes  in 
regulatory  text  made  by  these 
regulations  neither  adopt  new  nor 
change  existing  OPM  practices. 

1.  Erroneous  References 

Part  838  of  title  5,  Code  of  Federal 
Regulations,  OPM’s  regulations  on  court 
orders  affecting  retirement  benefits, 
contains  several  regulatory  references  to 
sections  that  do  not  exist.  Most  of  these 
references  are  to  §  843.602  which  does 
not  exist.  The  correct  reference  is  to 
§  843.102  which  contains  the  definition 
involved.  These  regulations  correct  12 
erroneous  regulatory  references.  > 

Sections  838.237(b)(4)  and 
838.1012(b)(4)  of  title  5,  Code  of  Federal 
Regulations,  concerning  payments  of  a 
court-awarded  former  spouse’s  share  of 
an  employee  annuity  to  children  in 
cases  in  which  the  former  spouse  has 
died  and  additional  benefits  are 
payable,  contain  incorrect  statutory 
references.  OPM’s  practice  has  been  to 
accept  court  orders  awarding  the  former 
spouse’s  share  of  an  employee  annuity 
to  one  or  more  children  (of  the 
employee)  regardless  of  the  age  of  the 
children.  In  revising  the  regulations  on 
court  orders  affecting  retirement 
benefits  last  sununer,  OPM  was  not 
attempting  to  limit  payments  to  children 
who  would  qualify  for  a  survivor 
annuity.  We  were  merely  trying  to 
specify  that  only  children  of  the 
employee  can  qualify,  as  has  been  our 
practice.  We  incorrectly  referred  to  the 
statutory  definition  of  a  child  in 
sections  8341  and  8441  which  govern 
survivor  annuity  benefits  and  for  that 
reason  contain  age  restrictions.  The 
statutory  references  should  be  to 
sections  8342(c)  and  8424(d)  of  title  5, 
United  States  Code,  which  govern 
payment  of  the  lump>-sum  credit  as  a 
death  benefit  and  do  not  include  similar 
age  restrictions.  These  regulations 
correct  that  error. 

The  definition  of  part-time  service  in 
§  842.402  of  title  5,  Code  of  Federal 


Regulations,  includes  a  reference  to 
“any  period  of  time  credited  as  nonpay 
status  time  under  5  U.S.C.  8411(e).” 
Section  8411(e)  applies  only  to  credit 
for  periods  of  leave  without  pay  to  serve 
with  an  employee  organization.  The 
correct  reference  is  section  8411(d) 
which  concerns  credit  during  nonpay 
status  generally.  The  amendment  to 
§  842.402  corrects  this  erroneous 
reference. 

2.  Changes  Required  by  Statute  or 
Appellate  Decisions 

To  qualify  for  a  child  survivor  annuity 
based  on  the  death  of  a  parent  who  was 
an  employee  or  retiree  under  CSRS,  the 
child  must  have  been  dependent  on  the 
parent.  OPM  has  considered  all 
legitimate  and  adopted  children 
dependent  and  has  generally  refused  to 
consider  evidence  to  the  contrary.  In  the 
case  of  Cull  v.  Office  of  Personnel 
Management,  55  M.S.P.R.  476  (1992), 
the  Merit  Systems  Protection  Board 
decided  that  other  claimants  must  be 
allowed  to  prove  lack  of  dependency. 
The  amendment  to  §  831.615  clianges 
our  rule  treating  legitimate  and  adopted 
children  as  dependent  to  a  presumption 
of  dependency  that  may  be  rebutted  by 
appropriate  evidence. 

The  amendment  to  §  831.627,  which 
concerns  the  annual  notice  that  Public 
Law  95-317  requires  that  OPM  provide 
to  retirees  about  their  survivor  election 
rights  under  certain  sections  of  8339  of 
title  5,  United  States  Code,  conforms 
that  section  to  the  recent  decision  in  the 
case  of  Brush  v.  OPM.  982  F.2d  1555 
(Fed.  Cir.  1992).  The  court  decided  that 
the  annual  notice  requirement  in  Public 
Law  95-317  applied  to  former  spouse 
election  rights  as  well  as  elections  for 
current  spouses  based  on  post¬ 
retirement  marriages.  The  annual 
notices  that  OPM  has  sent  have 
included  the  information  about  former 
spouse  election  rights  from  the 
inception  of  such  election  rights  even 
though  OPM  did  not  believe  the  statute 
required  its  inclusion.  However,  to 
conform  with  the  court  decision,  these 
regulations  make  the  regulatory 
provision  applicable  to  former  spouses 
as  well  as  current  spouses,  by  removing 
the  reference  in  the  current  regulatory 
text  that  limits  the  regulation’s 
application  to  current  spouses  based  on 
post-retirement  marriages. 

The  amendment  to  §  841.507(b) 
concerning  employee  deductions  to  be 
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collected  from  gross  back  pay  is 
required  to  avoid  conflicting 
instructions  concerning  adjustments 
required  by  statute  and  by  0PM 
regulations  in  5  CFR  550.805(e)  to  the 
amount  of  back  pay  due  an  employee 
under  5  U.S.C.  5584.  Agencies  must 
withhold  the  appropriate  employee 
deduction;  however,  the  amount  of  back 
pay  from  which  the  withholding  can  be 
made  must  be  computed  in  accordance 
with  the  provisions  of  §  550.805(e). 

3.  Effective  Date  of  Changes  in  Normal 
Cost  Percentages 

The  regulatory  language  in  §  841.408 
of  title  5,  Code  of  Federal  Regulations, 
does  not  plainly  state  that  changes  in 
normal  cost  percentages,  the  rates  that 
agencies  pay  to  fund  the  Federal 
Employees  Retirement  System,  change 
only  at  the  beginning  of  a  fiscal  year. 

The  supplementary  information  to 
OPM's  interim  regulations  (published  at 
51  FR  47185,  December  31, 1986)  on 
normal  cost  percentages  contains  such  a  . 
statement,  but  the  regulatory  text  does 
not. 

Agencies  make  their  budget  plans 
more  than  a  year  in  advance.  To  plan 
their  budgets  effectively,  agencies 
should  know  their  retirement  costs 
before  September  of  the  year  before  they 
take  effect.  For  this  reason,  as  a  general 
rule,  we  try  to  publish  changes  ih 
normal  cost  percentages  during  July  or 
August  to  allow  14  or  15  months  for 
budgetary  planning.  Clearly,  to  allow 
changes  published  during  July,  August, 
or  September  to  be  effective  during  the 
same  calendar  year  would  be 
counterproductive. 

When  OPM  last  changed  the  normal 
cost  percentages,  the  notice  was 
published  in  August  1990  to  be  effective 
in  October  1991,  the  beginning  of  fiscal 
year  1992.  The  timing  of  that  notice  was 
to  allow  the  appropriate  planning  time 
for  the  changes  in  Government  costs. 
Perhaps  more  importantly,  the  effective 
date  of  that  change  shows  how  we 
interpreted  the  present,  poorly-worded 
rule.  These  regulations  correct  the 
regulatory  text  to  state  expressly  that  all 
changes  in  normal  cost  percentages  are 
effective  at  the  begiiming  of  the  first  pay 
period  of  a  fiscal  year. 

4.  Updating  Table 

The  amendment  to  appendix  B  to 
subpart  C  of  part  843  merely  updates  a 
statistical  table,  for  use  in  computing 
FERS  aimuity  and  survivor 
supplements,  that  contains  data  about 
the  average  total  wages  of  all  workers. 
Hiis  table  contains  no  material  which 


OPM  collects,  analyzes,  or  otherwise 
determines  or  influences.  When  we  last 
published  this  table  only  data  for 
calendar  years  before  1985  was 
available.  We  are  adding  the  data  for  the 
calendar  years  1985  through  1991. 

Under  section  553(b)(3)rB)  of  title  5, 
United  States  Code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  Delaying 
implementation  of  these  regulations 
would  be  contrary  to  the  public  interest. 
These  regulations  only  correct 
ambiguous,  incomplete  or  incorrect 
regulatory  text.  They  make  no  changes 
in  policy  or  practice,  and  are  merely 
technical  corrections.  Notice  of 
proposed  rulemaking  is  unnecessary 
and  would  not  be  in  the  public  interest. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects 
5  CFR  Parts  831  and  841 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Claims,  Disability  benefits.  Firefighters. 
Government  employees.  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

5  CFR  Part  838 

Administrative  practice  and 
procedure.  Alimony,  Claims,  Disability 
benefits.  Government  employees. 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

5  CFR  Part  842 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Firefighters,  Government  employees. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

5  CFR  Part  843 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 


Government  employees.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

U.S.  Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  title  5. 
Code  of  Federal  Regulations,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  8347;  *  »  * 

PART  838— COURT  ORDERS 
AFFECTING  RETIREMENT  BENEFITS 

2.  The  authority  citation  for  part  838 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347(a)  and  8461(g). 
Subparts  B,  C,  D,  E,  and  )  also  issued  under 
5  U.S.C.  8345(j)(2)  and  8467(b).  Sections 
838.221,  838.422,  and  838.721  also  issued 
under  5  U.S.C.  8347(b). 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

3.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g):  §§842.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n); 

§  842.105  also  issued  under  5  U.S.C. 
8402(c)(1)  and  7701(b)(2);  §842.106  also 
issued  under  section  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Public  Law  101-508  and  5  U.S.C.  8402(c)(1); 
§§  842.604  and  84i.611  also  issued  under  5 
U.S.C.  8417;  §  842.607  also  issued  under  5 
U.S.C.  8416  and  8417;  §  842.614  also  issued 
under  5  U.S.C.  8419;  §  842.615  also  issued 
under  5  U.S.C.  8418;  §  842.703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Public 
Law  101-508;  §  842.707  also  issued  under 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Public  Law  100- 
203;  §  842.708  also  issued  under  section  4005 
of  the  Omnibus  Budget  Reconciliation  Act  of 

1989,  Public  Law  101-239  and  section  7001 
of  the  Omnibus  Budget  Reconciliation  Act  of 

1990,  Public  Law  101-508;  subpart  H  also 
issued  under  5  U.S.C.  1104. 

§§831.602, 831.615, 831.627,  838.237, 
838.422,  838.701, 838.722,  838.732, 838.734, 
838.911, 838.912, 838.921, 838.931, 838.932, 
838.1012,  and  842.402  [Amended] 

4.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left  two 
columns,  remove  the  reference 
indicated  in  the  third  column  where  it 
appears  in  the  paragraph,  and  add  the 
reference  indicated  in  the  fourth 
column: 
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Section 

Paragraph 

Remove 

Add 

831.602  _ _ _ 

(a)  . 

Q  ol  this  part . 

Part  838  of  this  chap¬ 
ter. 

Presumed. 

Code. 

831.615 . . . . 

(ri)(l) . . 

Considefed . 

831  697 . . . 

teit  ' 

Code,  in  the  event  of  post-retirement 
marriages. 

1 

838.237 . . . 

(b)(4)  . . . . . . 

8.341(a)(4) 

8342(c). 

8424(d). 

831.2007(c). 

843.102. 

843  102 

838.237 . . . 

(hjfV)  . 

8441(4) 

838.422  . 

(a)i9j  . 

8-38  90n7(r.) 

838  701  . 

(a)’.! . 

843  609 

838.722 . . . 

(cj(1)(H)  . 

843  609 

838  799 . 

(c)(9)(ni)  . 

843.602 . . . . . 

843  102 

838.732 . . 

843.602 . . . . 

843.102. 

838  739  . . . . . . . 

(h)  . 

843.602 . _ 

8^.102. 

843  109 

838  734  . 

tfiict  . . 

843  609 

838.911  . . . ..r. _ 1 

843.602 . . . . 

843  102 

838  919  . 

(l^{9)  .  . 

843  609 

843.102. 

843  102 

838.921  . . 

(h)(9)  . 

843  609 

838.931  . . . . . . 

tftift . . . . . 

.681  804(h)(9) 

838.804(b)(2). 

838  804(b)(2). 
8342(c). 

8424(d). 

8411(d). 

838.932 . 

(a)  . . . 

8.38  88n4fh)(9) 

838  1019  . . 

(h)(4)  . 

R341(a\(4)  ’ 

838  1019  . 

^)(4j  . 

8441(4) 

842.402 _ _ _ 

Part-time  service  . 

8411(e) 

PART  841— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— GENERAL 
ADMINISTRATION 


deductions  described  in  §  550.805(e)  of 
this  chapter. 

*  *  «  ♦  * 


Appendix  B  to  Subpart  C  of  Part 
843— Average  Total  Wages 

Table — Continued 


5.  The  authority  citation  for  part  841 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461;  §  841.108  also 
issued  under  5  U.S.C.  552a;  subpart  D  also 
issued  under  5  U.S.C.  8423;  §  841.504  also 
issued  under  5  U.S.C.  8422;  §841.506  also 
issued  under  5  U.S.C.  7701(b)(2);  §841.507 
also  issued  under  section  505  of  Public  Law 
99-335;  §  841.508  also  issued  under  section 
505  of  ^blic  Law  99-335;  subpart  J  also 
issued  under  5  U.S.C.  8469. 

Subpart  D — Government  Costs 

6.  In  §  841.408,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  841.408  Effective  date  of  normal  cost 
percentages. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  in  §  841.412, 
normal  cost  percentages  stated  in  a 
notice  of  ncfrmal  cost  percentages  under 
§  841.407  will  be  effective  at  the 
beginning  of  the  first  full  pay  period  of 
the  first  fiscal  year  that  commences  at 
least  3  months  after  the  date  of 
publication  of  the  notice. 
***** 

Subpart  E— Employee  Deductions  and 
Government  Contributions 

7.  In  §841.507,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  841.507  Correction  of  unjustified  or 
unwarranted  personnel  action. 
***** 

(b)  The  agency  will  withhold  the 
appropriate  employee  deductions  from 
the  amount  of  basic  pay  included  in 
gross  back  pay  giving  due  regard  to 


PART  848— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

8.  The  authority  citation  for  part  843 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461;  §§843.205, 
843.208,  and  843.209  also  issued  under  5 
U.S.C  8424;  §843.309  also  issued  under  5 
U.S.C  8442;  §  843.406  also  issued  under  5 
U.S.C  8441. 

Subpart  C — Current  and  Former 
Spouse  Benefits 

9.  Appendix  B  to  subpart  C  of  part 
843  is  revised  to  read  as  follows: 


Appendix  B  to  Subpart  C  of  Part 
843— Average  Total  Wages  Table 


Calendar  year 

Arrxxjnt 

1951 . . : . . . . . 

$2,799.16 

1952 . 

2,973.32 

1953 _ _ _ _ 

3,139.44 

1954  . 

3,155.64 

1956  . 

3,301.44 

1956 . 

3,532.36 

1957  . . . 

3,641.72 

1958 

3,673.80 

3^855.80 

1%0 . 

4,007.12 

1961  . . . . . . 

4,086.76 

1962 _ _ _ 

4,291.40 

1963 . 

4,396.64 

1964  . 

4,576.32 

1965 . 

4^658.72 

1966 . 

4,938.36 

1967 . . 

5,213.44 

1968 . . . 

5.571.76 

1969 . . . 

5,893.76 

1970  . . .  . 

6,186.24 

1971  . . . . 

^  6.497.08 

Calendar  year 

Amount 

1979 . 

7.133.80 

7,580.16 

8,030.76 

8.630.92 

9,226.48 

9,779.44 

10,556.03 

11.479.46 

12.513.46 
13,773.10 
14,531.34 
15,23954 
16,135.07 

16.822.51 
17,321.82 

18.426.51 
19,334.04 
20,099.55 
21,027.98 
21,811.60 

1973  . . . . 

1974  . . . , . 

1975  . . 

1976 

1977  . . . . . . . 

1978  . . . 

1979  . 

1980  . 

1981 

1969  . . . 

1983  . 

1984 

1985  . 

1986  . 

1987  . . 

1988  . . . . 

1969 . . . . 

1990  . . . . . 

1991  . 

[FR  Doc.  93-19722  Filed  8-16-93; 

8:45  a.m.] 

BIUJNG  CODE  632S-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  319 

[Docket  No.  92-070-2] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  allowing  a  number  of 
previously  prohibited  bruits  and 
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vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  will  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  U.S.  Department  of 
Agriculture  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  will  be 
required  to  undergo  prescribed 
treatments  for  fruit  flies  or  other 
injurious  insects  as  a  condition  of  entry, 
or  to  meet  other  special  conditions.  This 
action  will  provide  the  United  States 
with  additional  kinds  and  sources  of 
fruits  and  vegetables  while  continuing 
to  provide  protection  against  the 
introduction  and  dissemination  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

EFFECTIVE  DATE:  August  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  E.  Cooper,  Senior  Operations 
Officer,  Port  Operations,  PPQ,  APHIS, 
USDA,  room  635,  Federal  Building, 

6505  ^Icrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fimits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  injurious  insects 
that  are  new  to  or  not  widely  distributed 
within  and  throughout  the  United 
States. 

On  February  25, 1993,  we  published 
a  document  in  the  Federal  Register  (58 
FR  11383-11389,  Docket  No.  92-070-1) 
in  which  we  proposed  to  amend  the 
regulations  to  allow  additional  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world  under  specified  conditions.  The 
importation  of  those  fruits  and 
vegetables  has  been  prohibited  because 
of  the  risk  that  the  fruits  and  vegetables 
could  introduce  injurious  insects  into 
the  United  States.  We  proposed  to  allow 
those  importations  at  the  request  of 
various  importers  and  foreign  ministries 
of  agriculture,  and  after  determining 
that  the  fruits  or  vegetables  could  be 
imported  under  certain  conditions 
without  significant  pest  risk.  In  the 
proposed  rule,  we  also  proposed  several 
editorial  changes  in  the  regulations  for 
the  sake  of  clarity. 

We  solicited  comments  on  the 
proposed  rule  for  a  45-day  period 
ending  on  April  12, 1993.  We  received 
15  comments  by  that  date.  The 
comments  came  from  fruit  growurs,  fruit 
distributors.  State  agricultural  agencies. 


fruit  growers’  cooperative  associations, 
and  a  citrus  packers’  trade  association. 
We  carefully  considered  all  of  the 
comments  we  received.  They  are 
discussed  below. 

Comment:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
should  reconsider  its  proposal  to  allow 
carambola  [Averrhoa  carambola)  firom 
the  Cook  Islands  to  be  imported  into  the 
United  States,  because  there  is  too  great 
a  risk  of  introducing  exotic  pests, 
especially  the  fruit  flies  Bactrocera 
melanota  (also  known  as  Dacus 
melanotus)  and  Bactrocera  xanthodes. 

Response:  None  of  the  information 
available  to  APHIS  indicates  that 
carambola  is  a  host  of  Bactrocera 
melanota  or  Bactrocera  xanthodes. 
However,  information  contained  in  the 
“Journal  of  Economic  Entomology’’ 

(Vol.  83,  No.  1, 1990,  p.  14)  indicates 
that  Bactrocera  melanota  does  infest 
avocado,  papaya,  and  granadilla.  Based 
on  this  Bactrocera  melanota  host  range 
information,  the  scarcity  of  any  other 
deHnitive  host  range  information,  and 
the  lack  of  an  effective  treatment  for 
these  particular  fruit  fly  pests,  we  agree 
that  our  proposal  to  allow  carambola 
from  the  Cook  Islands  to  be  imported 
into  the  United  States  should  be 
withdrawn. 

Comment:  Inspection  at  the  port  of 
arrival  for  identified  injurious  plant 
pests  is  an  unsound  quarantine  policy. 
The  responsibility  to  export  a  pest-fr^ 
product  should  remain  at  origin,  while 
destination  inspection  should  merely 
affirm  the  phytosanitary  actions  taken  at 
origin  and  the  commodity’s  freedom 
firom  pests.  Now,  however,  inspection 
upon  arrival  is  the  only  pest  exclusion 
used  for  some  commodities. 

Response:  We  agree  that  exporting 
countries  have  a  responsibility  to  ship 
pest-firee  products.  'There  is  always  some 
risk,  however,  that  pests  could  be 
present  on  imported  produce,  so  APHIS 
must  take  measures  to  prevent  the 
introduction  of  pests  into  the  United 
States. 

Inspection  at  the  port  of  first  arrival 
is  never  the  sole  means  of  pest 
exclusion  for  any  commodity,  but  is 
only  one  aspect  of  APHIS’  approach  to 
pest  exclusion.  Before  a  firuit  or 
vegetable  is  approved  for  importation 
into  the  United  States,  a  pest  risk 
analysis  is  conducted  for  the 
commodity.  If  a  pest  risk  is  found  to  be 
associated  with  a  commodity  proposed 
for  importation,  APHIS  then  determines 
what,  if  any,  measures  can  be  taken  to 
allow  the  commodity  to  be  imported 
without  the  risk  of  the  pest  being 
introduced  into  the  United  States.  For 
example,  in  certain  cases  our 
regulations  impose  restrictions  such  as 


specific  growing  and  shipping 
requirements  or  inspection  in  the 
country  of  origin.  Certain  commodities 
are  required  to  be  treated  for  pests  at  the 
point  of  origin,  while  in  transit,  or  upon 
arrival  in  the  United  States.  As  a  final 
precaution,  all  fiiiits  and  vegetables  are 
subject  to  inspection  at  the  port  of  first 
arrival.  APHIS  inspectors  are  aware  of 
any  potential  pest  risk  associated  with 
a  particular  commodity  and  conduct 
their  inspections  accordingly.  We 
consider  the  measures  taken  in  the 
exporting  countries,  coupled  with  the 
safeguards  required  by  the  regulations, 
to  be  adequate  to  prevent  the 
introduction  of  injurious  plant  pests 
into  the  United  States. 

Comment:  APHIS  is  proposing  to 
allow  the  importation  of  various  root 
crops  from  several  countries  without 
sampling  for  burrowing  nematodes, 
reniform  nematodes,  or  other  injurious 
nematodes.  In  addition,  the  foliage  of 
youngia  greens,  which  is  proposed  for 
importation  from  South  Korea,  could 
harbor  the  foliar  nematode 
Aphelenchoides  besseyi,  and  APHIS  did 
not  include  nematode  sampling  as  a 
condition  of  entry  for  that  commodity. 

Response:  In  many  plants,  parasitic 
nematodes  produce  symptoms  through 
their  feeding  on  the  cellular  contents  of 
the  plant;  breakdown  of  tissue  is 
followed  by  the  invasion  of  secondary 
fungi  and  bacteria,  causing  necrotic 
lesions  to  develop.  These  necrotic  and 
decayed  tissues  are  obvious,  visible 
symptoms  that  an  inspector  would  look 
for  during  an  inspection.  Similarly, 
there  are  predictable  visible  symptoms 
produced  by  specific  nematode/host 
combinations  (e.g.,  foliar  nematodes 
typically  cause  leaf  and  stem  tissues  to 
be  distorted  and  have  associated 
necrotic  spots).  Therefore,  we  continue 
to  believe  that,  for  selected  crops,  visual 
inspection  is  adequate  to  prevent  the 
introduction  of  nematodes. 

Comment:  APHIS  is  proposing  to 
allow  Mandarin  orange  to  be  imported 
into  the  United  States  from  Bermuda 
without  treatment.  According  to  the 
book  “Fruit  Flies  of  Economic 
Significance;  Their  Identification  and 
Bionomics’’  (White  and  Harris,  1992), 
the  fruit  fly  Anastrepha  obliqua  occurs 
in  Bermuda  and  is  a  pest  of  citrus. 

Response:  We  investigated  the  report 
cited  by  the  commenter  back  to  its 
source.  The  White  and  Harris  book  cites 
“CIE  Map  90,’’  June  1988,  which  in  turn 
cites  “Review  of  Applied  Entomology 
(Series  A — ^Agriculture),’’  volume  28, 
page  26.  That  reference  states,  in  part, 
“Injurious  insects  intercepted  on 
imported  plants  include  Anastrepha 
fraterculus  var.  mombinpraeoptans, 
Stein,  in  mangoes  from  the  British  West 
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Indies*  *  [Anastrepba  fraterculus 
var.  mombinpraeoptans  is  synonymous 
with  Anastrepba  obliqua,  the  name 
currently  used.)  It  appears,  then,  that  a 
record  of  the  interception  of  Anastrepba 
obliqua  on  cargo  coming  into  Bermuda 
was  misinterpreted  as  meaning  that  the 
pest  was  present  in  Bermuda.  APHIS 
continues  to  believe  that  economic 
species  of  Anastrepba  do  not  occur  in 
Bermuda. 

Comment:  On  what  scientific 
evidence  did  APHIS  base  its 
determination  that  the  thrips 
Haplotbrips  cbinensis  does  not  attack 
strawberries  in  South  Korea  between  the 
end  of  August  and  early  June? 

Response:  The  source  of  the 
strawberry  plants  is  tissue  culture, 
which  the  South  Korean  Government’s 
Rural  Development  Administration 
(RDA)  uses  to  produce  mother  plants  for 
propagation.  The  strawberry  plants 
propagated  from  the  mother  plants  are 
distributed  to  the  farmers  by  the  RDA’s 
Rural  Guidance  Office.  The  mother 
plants  are  tested  to  verify  their  virus- 
free  status.  The  testing  also  serves  to 
maintain  high  phytosanitary  conditions, 
keeping  potential  vectors  out  and  the 
propagated  plants  free  of  insects.  On  the 
farms,  the  strawberry  plants  are  grown 
in  vinyl  houses  constructed  in  the  fields 
following  the  rice  harvest.  By  producing 
the  slrawherries  in  the  winter,  there  is 
less  pressure  from  insects  moving  in 
from  other  crops  or  weeds,  so  it  is  easier 
to  maintain  clean  production  facilities. 

Furthermore,  thrips,  as  a  pest  group, 
are  detectable  by  inspection.  We  have 
intercepted  thrips  on  many  different 
hosts  from  around  the  world,  and  we 
have  numerous  interception  records  of 
Haplotbrips  cbinensis.  Although  there 
are  literature  reports  that  Haplotbrips 
cbinensis  occiu-s  on  strawberries,  we 
have  never  intercepted  this  thrips  on 
strawberry  frnits  from  countries  where  it 
is  known  to  occur.  The  combination  of 
the  clean  conditions  under  which  the 
strawberries  are  grown,  our  ability  to 
detect  thrips  should  they  be  present, 
and  the  lack  of  interception  records  of 
this  thrips  on  strawberries  leads  us  to 
believe  Aat  the  conditions  placed  on 
the  importation  of  strawberries  firam 
South  Korea  are  adequate  to  guard 
against  the  introduction  of  this  plant 
pest. 

Comment:  Many  consumers  now 
recycle  their  food  waste  and  at  least 
attempt  to  propagate  certain  plant 
materials  purchased  for  consumption, 
such  as  ginger  root,  other  root  crops, 
and  seed  from  exotic  firuits.  This 
inappropriately  propagated  produce 
could  find  its  way  into  commerce  and 
thus  has  the  potential  to  spread  diseases 
or  pests. 


Response:  APHIS  has  long  recognized 
that  some  products  imported  for 
consumption  are  capable  of  being 
propagated  and  that  individuals  may 
from  time  to  time,  out  of  curiosity,  plant 
them.  While  we  do  not  believe  that  the 
extent  of  this  practice  makes  it  a 
significant  pest  risk,  we  have,  in  the 
past,  explored  three  ways  of  preventing 
the  practice:  (1)  Prohibit  the  importation 
of  all  commodities  that  could 
potentially  be  propagated;  (2)  treat  all 
commodities  capable  of  propagation 
with  sprout  inhibitor;  or  (3)  devitalize 
the  products  prior  to  export. 

We  believe  that  the  first  option, 
prohibition,  should  be  applied  only  to 
products  that  present  pest  risks  that 
cannot  be  mitigated  in  other  ways.  We 
have  experimented  with  the  second 
option,  using  sprout  inhibitors,  but  they 
do  not  offer  sufficient  quarantine 
security  for  high-risk  products  and  are 
not  registered  for  most  products.  The 
third  option,  devitalization,  in  most 
cases  renders  a  product  unacceptable  for 
the  fresh  fruit  and  vegetable  market. 

Countries  are  becoming  more  and 
more  sophisticated  in  their  production 
and  phytosanitary  practices,  so  the 
quality  of  fruits  and  vegetables  in 
general  is  increasing.  Products  are 
graded  and  inspected  during  packing 
and  prior  to  export,  and  the  products  are 
inspected  again  upon  arrival  in  the 
United  States.  All  of  this  reduces  the 
likelihood  of  a  pest  entering  the  United 
States.  If,  once  a  commodity  has  been 
imported  into  the  United  States,  a 
person  chooses  to  try  to  propagate  that 
commodity,  the  person  would  likely 
choose  the  healthiest-looking  material, 
thus  further  reducing  the  probability 
that  a  plant  pest  would  be  spread.  The 
limited  degree  of  risk  that  remains  must 
be  accepted  if  free  trade  is  to  be 
maintained. 

Miscellaneous 

In  addition  to  the  changes  discussed 
above  that  have  been  made  in  response 
to  comments,  we  are  making  two  other 
changes  in  this  final  rule.  In  our 
proposed  rule,  we  listed  apples  from 
Guyana  in  §  319.56-2x  as  requiring 
treatment  for  the  Mediterranean  fruit  fly 
(Medfly)  and  firuit  flies  of  the  genus 
Anastrepba.  While  apples  from  Guyana 
do  require  treatment  for  Anastrepba, 
our  mention  of  Medfly  was  incorrect.  To 
the  best  of  our  knowledge,  Medfly  does 
not  exist  in  Guyana.  Therefore,  this  final 
rule  does  not  include  requirements 
pertaining  to  Medfly  with  regard  to  the 
imi^rtation  of  apples  from  Guyana. 

Finally,  we  have  reconsidered  our 
position  regarding  the  importation  into 
the  United  States  of  cucurbits  from 
South  Korea,  which  was  one  of  the 


commodities  included  in  the  proposed 
rule.  The  original  pest  risk  assessment 
we  conducted  for  cucurbits  from  South 
Korea  did  not  uncover  any  evidence  of 
fruit  fly  pests  of  cucurbits  in  that 
country,  so  we  proposed  allowing  the 
commodity  to  be  imported  into  the 
United  States.  However,  after  the 
assessment  was  completed  and  the 
proposed  rule  was  published,  we 
received  a  copy  of  a  paper  titled 
"Classification  of  the  Fruit-pests  from 
Korea,”  by  Jong  Jung  Kwon.  The  paper 
lists  the  fniit  fly  Bactrocera  depressus 
(Shiraki)  as  occurring  in  South  Korea 
and  includes  cucurbits  among  the  fruit 
fly’s  hosts.  Until  we  can  obtain 
additional  information  with  respect  to 
the  biology,  hosts,  and  distribution  of 
Bactrocera  depressus  in  South  Korea, 
we  cannot  make  a  satisfactory 
determination  regarding  the  pest  risk 
associated  with  the  importation  of 
cucurbits  from  South  Korea.  We  have, 
therefore,  withdrawn  that  commodity 
from  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Effective  Date 

Dr.  Lonnie  J.  King,  the  Acting 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  by 
making  this  rule  effective  upon 
signature.  This  rule  relieves  restrictions 
on  the  importation  of  fruits  and 
vegetables  from  certain  parts  of  the 
world.  In  addition,  the  shipping  season 
for  some  of  the  fruits  and  vegetables  is 
approaching,  so  prompt  implementation 
is  necessary  for  this  rule  to  be  effective 
in  time  to  allow  for  their  shipment.  This 
rulemaking  will  benefit  interested  U.S. 
importers,  distributors,  and  retailers  by 
allowing  them  to  import,  distribute,  and 
sell  additional  fhiits  and  vegetables 
from  certain  parts  of  the  world.  It  will 
also  provide  U.S.  consumers  with 
additional  sources  of  fruits  and 
vegetables. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
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industries.  Federal,  State,. or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  asignillcant 
adverse  effect  oa  competition, 
employment,  investment,  productivity, 
innovation,.or  chi  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises- in 
domestic  or  export  markets. 

This  rule  amends  the  regulations 
governing. the  importation  of  fhiits  and 
vegetables  by  allowing  a  number  of 
previously  prohibited  fhiits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  The  importation  of  these  fruits 
and  vegetables  has  been  prohibited 
because  of  the  risk  that  they  could 
introduce  injjurious  plant  pests  into  the 
United  States.  This  rule  revises  the 
status  of  certain  commodities  from 
certain  countries,  allowing  their 
importation  intathe  Unit^  States  for 
the  first  time. 

These  changes  are  based  on  biological 
risk  assessments  that  were  conducted  by 
APHIS  at  the  request  of  various 
importers  and  foreign  ministries  of 
agriculture.-The  risk  assessments 
indicated  that  the  fruits  or  vegetables 
listed  in  this  mlie  can.  under  certain 
conditions,  be  imported  into  the  United. 
States  without  significant  pest  risk.  All 
of  the  fruits  and  vegetables,  as  a 
condition  of  entry,  will  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  a  USDA  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  in  this 
proposal  will  be  required  to  undergo 
mandatory  treatment  for  fruit  flies  or 
other  injuTTOus  insects  as  a  condition  of 
entry,  or  to  meet  other  special 
conditions.  Thus,  this  action  will 
provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
providfe  prottection  against  the 
introduction  of  injurious  plant  pests  by 
imported  fruits  and  vegetables. 

Most  of  the  fruits  and  vegetables  in 
this  mils  are  specialty  items  that  are 
eithernot  grown' in  the  United  States  or 
are  grown  in  very  limited  quantities.  In 
general,  U.S.  fruit  and  vegetable 
producers  will  not  be  negatively 
affected  by  the  increased  importation  of 
these  specialty  items.  Consumers  will 
benefit  from  the  greater  availability  of 
the  items  at  potentially  lower  prices.  A 
positive  net  impact  on  the  U.S.  economy 
is  expected  overall. 

A  positive  net  impact  on  the  U.S. 
economy  is  also'mi>ected  with  regard- to 
those  fruits  and  ve^ables  that  are 
produced  in  significant  quantities  in  the 
United  States.  Those  fruits  and 
vegetables  ifidude  apples,  pears,  grapes, 
and  strawberries 


The  average  annual  U.S.  production 
of  fresh  apples  for  1987—1989  was 
approximately  2.5:  million  metric  tons 
(Agricultural  Statistics,.  1991-). 

Zimbabwe  and  Guyana:  will  be  allowed 
to  export' apples  to  the  United  States,, 
but  it  is  unlikely  that  either  country  will 
export’ quantities- significant  enou^  to 
affect  domestic  applo  producer  prices. 
Total  apple:  production  in  Zimbabwe  for 
1987-1989  averaged' approximately 
6,000  metric  tons  annually  (FAO 
Yearbook,.  19801.  If  Zimbabwe  exported 
its  entire  annual  apple  production  to  die 
United  States,,  it  would-  represent  only 
about  .24  percent  of  total  annual  U.S. 
fresh  apple  production  Guyana 
produces  less  than  300  metric  tons  of 
apples  annually  (pAO  Yearbook,  19891. 
which  is  less  than  .02  percent  of  the 
average  annual  U.S.  fresh  apple 
production. 

The  same  situation  exists  for  pears 
from  Zimbabwe  and  grapes  from  Jordan. 
U.S.  pear  production  is  approximately 
450.000>  metric  tons  annually 
(Agricultural  Statistics,  1991). 

Zimbabwe  produces  less  than  500 
metric  tons  of  pears- annually  (FAO 
Yearbook.  1989),  which  is  less  than  .XI 
percent  of  annual  U.S,  pear  production. 
Additionally,  any  pears- exported  from. 
Zimbabwe  are  likely  to  be  exported  to 
the  United  States  in  the  spring,  which 
is  opposite  the  peak  U.S.  pear 
production  season  (September  to- 
Uecembec).  Therefore,,  it  is  unlikely  that 
these  exports  will  affect  U.S,  fresh  pear 
prices.  Total  grape  production  in  Jordan 
is  approximately  3  percent  of  U.S.  fresh 
grape  production  and  0.4  percent  of 
total  U.S.  grape  production  (FAO 
Yearbook,.  1989), 

This  rule  will  allow  South  Korea  to 
export  strawberries  to  the  United  States. 
Total  strawberry  production  in  South 
Korea  was  estimated  to  average 
approximately  36,000  metric  tons 
annually  from  1987-1989  (FAO' 
Yearbook,.  1989).  This  figure  represents 
over  9  percent  of  fresh  U.S.  strawberry 
production  and  almost  7  percent  of  total 
U.S.  strawberry  production 
(Agricultural  Statistics,  1991). 

South  Korean  strawberry  production 
levels  are  high  enough  to  influence  U.S. 
strawberry  prices  if  significant 
quantities  of  the  commodity  are 
exported  to  the  United'  States  from 
South  Korea.  However,  South  Korean 
agricultural  officials  have  estimated  that 
strawberry  experts  wHl- be  very 
minimal ,  due  m  part  to  the  relatively 
high  market  price  being  received  for 
fresh  strawberries  in  South  Korean 
markets;  Therefore,  tfte  importation  of 
strawberries  from  South  Korea  will  not 
have-  a  significant  effect  on  UA 
producers  of  thatcommotfity. 


The  aggregate  impact  of  this  rui&is- 
expected  to  be- positive.  U.S.  consumers 
will  benefit  from  ^aater  availability  of 
specialty- fruits  and:  vegetables.  It  is  not 
likely  that  any  producers,  large  or  small, 
of  traditional  U.S.  fruits  and  vegetables 
will.be  affected  in  a  significant  way  by 
the  easing  of  importation  restrictions  on 
these  particular  commodities.  There 
may  l»  a  very  limited  number  of  U'.S, 
producers  growing  small  quantities  of 
specialty  items  who  may  decide  to  no 
longer  compete  with  their  foreign 
counterparts,  but  it  is  not  possible  to 
determine  how  many  of  these  smaller 
entities  exist. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  allows  certain  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  State  and  local  laws  and 
regulations  regarding  the  fresh  fruits 
and  vegetables  imported  under  this  rule 
will  be  preempted  while  the  fruits  and 
vegetables  are  in  foreign  commerce. 

Fresh  fruits  and  vegetables  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and  will 
remain  in  foreign  commerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  commerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by-case  basis.  No  retroactive  effect  will, 
be  given  to  tuis  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  fruits  and  vegetables 
imported  under  the  conditions  specified 
in  this  rule  will  not  present  a  significant 
risk  of  introducing  or  disseminating 
plant  pests  and  will  not  have  a 
significant  impact  on  the  quality  of  the  . 
human  environment  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no-sigpificant  impact  were 
prepaid  in  accordance  witfo 

(1).  The  National  Environmental 
Policy  Act  (^“1969  (NEPA),  (42.U,S.C. 
4321  etseq.J. 
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(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508), 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  part  lb),  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28. 
1979,  and  44  FR  51272-51274,  August 
31,  1979). 

Copies  of  the  environmental 
assessment  and  Finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  the  documents  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT.” 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  ISOff, 
151-167;  21  U.S.C  136a;  7  CFR  2.17,  2.51, 
and  371.2(c),  unless  otherwise  noted. 

2.  In  §  319.56a,  paragraph  (a)(7)  is  . 
revised  as  set  forth  below  and  paragraph 
(a)(12)  is  amended  by  removing  the 
word  "section”  and  adding  the  word 
"subpart”  in  its  place. 

§  319.56a  Administrative  instructions  and 
interpretation  relating  to  entry  into  Guam  of 
fruits  and  vegetables  under  §  319.56. 

(a)*  *  * 

(7)  Arrowroot,  asparagus,  bean 
sprouts,  broccoli,  cabbage,  carrots 
(without  tops),  cassava,  cauliflower, 
celery,  chives,  cow-cabbage,  dasheen. 


garlic,  gingerroot,  horseradish,  kale, 
kudzu,  leek,  lettuce,  onions,  Portuguese 
cabbage,  turnip,  udo,  water  chestnut, 
watercress,  waterlilyroot,  and  yam  bean 
root,  from  Taiwan  (Formosa). 
***** 


3.  In  §  319.56-2,  at  the  end  of 
paragraph  (a),  "§  319.56-l(b).”  is 
removed  and  "§319.56-1.”  added  in  its 
place. 

4.  In  §  319.56-2t,  the  introductory 
paragraph  is  revised,  the  list  of 
commodities  is  amended  by  revising  the 
entry  for  "Korea”  in  the  first  column  to 
read  "South  Korea”  and  moving  that 
entry  to  the  appropriate  alphabetical  ‘ 
location,  and  by  adding,  in  alphabetical 
order,  the  following: 

§319.56-21  Administrative  instructions; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables. 

The  following  commodities  may  be 
imported  into  all  parts  of  the  United 
States,  unless  otherwise  indicated,  from 
the  places  specified,  in  accordance  with 
§  319.56-6  and  all  other  applicable 
requirements  of  this  subpart: 


§319.56-2  [Amended] 


Country/locality 

Common  name 

Botanical  name 

Plant  part(s) 

« 

. 

Belize  . 

Bermuda 

Banana  . 

...  Musa  spp . 

Flower  in  bracts  with  stems. 

• 

* 

Mandarin  orange 

• 

...  Citrus  reticulata . 1... 

Fruit. 

* 

* 

• 

• 

Papaya . . 

* 

...  Carica  papaya  . 

Fruit. 

• 

• 

Peach  . 

Pineapple  guava 

....  Prunus  persica . 

...  Feijoa  spp . 

Fruit. 

Fruit. 

CooK  Islands 

• 

* 

• 

* 

* 

* 

* 

. 

. 

Gir>ger . 

....  Zingiber  officinale . 

Ftoot  (Prohibited  entry  into  Puerto  Rico,  Virgin  Islands, 
and  Guam  due  to  ginger  weevil  {Elytroteinus 
subtruncatus)). 

* 

« 

Lemongrass . 

Tossa  jute . 

....  Cyn^X)pogon  spp  . 

....  Corchorus  oOtorius . 

Leal. 

Leaf. 

Costa  Rica 

« 

• 

• 

• 

* 

* 

.  ... 

• 

Yam  bean . 

‘ 

....  Pachyrhizus  tuberosus  or 

Root. 

« 

• 

P.  erosus. 
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(^OuntrydoeaNiy 

Common  name 

Br^anical  name 

•  Ptanrpart(S) 

• 

* 

- 

Jamaica' _ 

Fmugreek . 

.  Triganella!  foenu/mgraecum 

Leaf,  stem,  root. 

. 

.. 

. 

- 

► 

• 

. 

Panama 

. 

, 

. 

. 

. 

. 

Fefujgteek . 

.  Trigonella  foenum-graecum 

Leaf,  stem 

. 

. 

• 

p 

SL  Vincent  and  the  Grena- 

Turmeric . 

_  Curcuma.longa . 

Rhizome. 

dmea. 

. 

. 

p 

. 

Afitargreens  ... 

.wahnr . 

Leaf:  stem. 

* 

Oasheen  .... _ 

• 

_  Cahcasia  app.,  Albsaaia 

•  •  • 

Root  (Prohibited  entry  iito  Guam  due  to  dasheen  mo- 

spp.,  andi  Xanthosoma 

saic  virus). 

> 

spp. 

•- 

, 

• 

• 

Strawt>«ry  . . . .  Fragaria  spp  .  Fruit  (Entry  permitted  only  from  September  IS  to  May 

31,  inclusive,  to  prevent  the  introduetton  of  »  conn 
plex  of  exotic  pests  including,  but  not  limited  to,  a 
thrips  {Hapiothtps  chinemi^  and  a*  leafroller 
{Qapua  tortivft). 


Youngia  green _  Yaungia  aonchtfoKa  _  Lettf,  stem,  root. 

Taiwan  . . . . .  Burdock .  Arctkinr  lappa .  Root. 

•  •  •  *  ‘  • 

Tonga 

•  •  •  •  • 

Pumpkin . . .  Cucurbita  maxima .  Fruit. 


Zambia .  Pea,  srxjw . . .  Pisum  sativum  spp.  Flat  immature  pod. 

sativum 


5.  In  §319.56-2x,  paragraph  (a),  the  list  of  fhiits  and  vegetables  is  amended  by  adding,  in  alphabetical  order, 
the  following: 

§  319.56-2X  Administrative  instructions;  conditions  governing  the  entry  of  certain  fruits  and  vegetables  for  which  treatment  is  required, 
(a)  *  *  * 


Country  Fruit  or  vegetable  Treatment 


Guyara  Apple  (fruit)  Malus  domestica .  Cold  treatment — for  fruit  flies  of  the  genus  Anastrepha. 


Israel .  Litchi  (fruit)  Litchi  chinensis .  Cold  treatment— for  Meciterranean  fruit  fly  (A  sample  of  fruits 

should  be  exposed  to  the  treatment  to  determine  fruit  toler¬ 
ance  before  commercial  shipments  are  attempted.) 


Jordan 


Grape  (fruit)  l/iffrs  spp 


Fumigation  with  methyl  bromide— for  Mediterranean  fruit  fly 
and  grape  vine  nK>th  (Lobesia  botrana) 
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Country  Fruit  or  vegetable  Tceatment 


Zimbabwe  - - -  Apple  (fruit)-  Malus  domestica  -  Cold  treatment — for  Mediterranean  fruit  ffy  and  Natal  fly. 

Kiwi  (fruit)  Actinidia  d^idosa  _ _  Cold  treatment— for  Mediterranean  fruit  %  and  Natal  fly. 

Pear  (fruit)  Pyrus  communis  .  Cold  treatment— for  Mediterranean  fruit  fly  and  Natal  fly. 


Done  in.  Washington,  DC,  this  9th  day  of  August  1993. 
Eugene  Beansteol, 

Assistant  Secretary,  Marketing  and  Inspection  Services. 
|FR  Doc.  93^19542  Filed  8-16-93;  8:45  am) 
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7CFRPart9t7 
[Docket  Ho.  FV93-9t7-f  FPf 

Fresh  Pears  Peaclw»Gcoiir(r  in 
California;  Ftnaiize  Revised  ¥aiiely» 
Specific  Size  Requirements  for 
Peaches 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  a  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  f^l  rule  that 
added  7  varieties  of  peaches  to  variety- 
specific  size  requirenrents  under  the 
meuketing  order  handling  regulations  for 
California  peaches  and  removed  3 
varieties  &om  those  requirements.  The 
minimum  size  requirements  are 
expected  to  result  in  more  suitable  sizes 
of  peaches  being  shipped  to  the  &esh 
market,  an  improved  madeet  for  feesh 
California  peaches,  and  increased 
returns  to  California  peach  producers. 
EFFECTIVE  DATE:  September  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 
Kenneth  G.  Johnson,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523^,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  Terry  Vawter,  Cahfbrnia 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California,  93721;  telephone;  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 

917  [7  CFR  part  917]  regulating  the 
handling  of  pears  and  peaches  grown  in 
California,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agremnent  Act 
of  1937,  as  amended  [7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 


This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  With 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Qrd«  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  efiact.  This  rule  wiU 
not  prsmnpt  any  state  ot*  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)fA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproporticuiately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  actii^  on  their 


own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  about  250  Califiomia  peach 
handlers  subject  to  regulation  imd»'  the 
order  covering  pears  and  peaches  grown 
in  Caltfbmia,  a^  about  1,660  pro<^cers 
of  peaches  in  California.  Small 
agricultural  producers  have  been 
defined  by  dre  Small  Business 
Administration;  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  amraal 
receipts  are  less  than  $3,500,000.  A 
majority  of  these  handlers  and 
product  may  be  classified  as  small 
entities. 

Fresh  California  peach  shipments  are 
regulated  during  the  period  April  15 
through  November  23  each  year  by 
grade,  maturity,  and  size  under 
California  Peach  Grade  and  Size 
Regulation  [7  CFR  917,459).  These 
regulations  have  been  issued  cm  a 
continuing  basis  subjed  to  amendment, 
modific:ation,  or  suspension  as  may  be 
recommended  by  the  Peach  Commodity 
Committee  (committee)  and  approved 
by  the  Secretary.  The  committee  met  on 
January  26, 1993,  and  imanimously 
recommended  that  variety-specific  size 
requirements  be  established  for  7  peach 
varieties  and  that  such  requirements  be 
removed  for  3  varieties. 

The  interim  final  rule  was  issued  on 
June  7, 1993,  and  published  in  the 
Federal  Register  [58  FR  32591,  June  11, 
1993],  with  an  effective  date  of  Jime  11, 
1993.  That  rule  amended  §  917.459  of 
the  rules  and  regulations  in  effect  under 
the  order.  That  rule  provided  a  30-day 
comment  period  which  ended  July  12, 
1993.  No  comments  were  received. 

Section  917.459  specifies  size 
requirements  for  fice^  peaches  in 
paragraphs  (a)(2)  throu^  fo)(3).  Upon 
implementation  of  the  interim  final  rule, 
§  917.459  was  amended  to  establi^ 
variety-specific  size  requirements  for  7 
peach  varieties,  and  remove  3  varieties 
from  variety-specific  size  requirements. 
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Paragraph  (a)(4)  of  §917.459  was 
revised  to  include  the  Crown  Princess 
peach  variety  under  the  variety-specific 
size  requirements  for  size  80  peaches. 
Paragraph  (a)(5)  of  §917.459  was 
revis^  to  include  the  Early  Elegant 
Lady,  June  Pride,  Late  Ito  Red,  Prima 
Gattie,  Tra  Zee  and  White  Lady  peach 
varieties  under  the  variety-specific  size 
requirements  for  size  72  peaches.  That 
rule  also  removed  the  Elberta,  Fayette, 
and  Windsor  peach  varieties  from  the 
-variety-specific  size  requirements 
specified  in  §  917.459  (a)(S),  because  __ 
less  than  10,000  packages  of  each  of 
these  varieties  were  produced  during 
the  1992  season.  Peach  varieties 
removed  from  the  peach  variety-specific 
list  become  subject  to  the  non-listed 
variety  size  requirements  specified  in 
paragraphs  (b)  and  (c)  of  §917.459. 

Variety-specific  size  requirements  are 
applied  to  a  particular  peach  variety 
when  that  variety  is  first  produced  in 
commercially  significant  quantities 
during  a  particular  season.  The 
committee  considers  such  quantity  to  be 
10,000  packages  during  a  season,  the 
same  quantity  used  during  the  past 
several  seasons.  Peach  varieties  that 
exceeded  10,000  shipped  packages 
during  the  1992  season  were  included 
in  the  interim  final  rule  to  be  regulated 
under  variety-specific  size  requirements 
for  each  fruit. 

The  peach  varieties  that  were 
removed  firom  the  variety-specific  size 
requirement  list  for  1993  season 
shipments  were  not  produced  during 
the  1992  season  in  quantities  significant 
enough  to  warrant  variety-specific  size 
coverage.  These  varieties  became  subject 
to  minimum  size  requirements  for  non- 
listed  varieties,  because  they  still 
warranted  some  size  coverage.  The  size 
requirements  established  for  non-listed 
varieties  are  generally  less  restrictive 
than  those  for  listed  varieties,  but  help 
provide  retailers  and  consumers  with 
the  sizes  of  fruit  they  prefer. 

This  action  is  designed  to  maintain 
minimum  size  requirements  for 
California  fresh  peaches  consistent  with 
crop  and  market  conditions,  and  to  help 
the  California  peach  industry  continue 
to  provide  those  sizes  of  fresh  fruit 
desired  by  consumers.  The  size 
requirements  for  those  peach  varieties 
not  mentioned  in  the  interim  final  rule 
were  not  changed. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 


found  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  (58  FR  32591,  June 
11, 1993]  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  91 7 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  917  is  amended  as 
follows; 

PAirr*917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  917.459, 
which  was  published  in  the  Federal 
Register  (58  FR  32591,  June  11, 1993), 
is  adopted  as  a  final  rule  without 
change. 

Dated:  August  9, 1993. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-19671  Filed  8-16-93;  8:45  am) 
BILLMG  CODE  3410-02-P 

Agricultural  Marketing  Service 

7  CFR  Part  981 

(Docket  No.  FV93-«81-2iFRl 

Almonds  Grown  in  California;  Interim 
Final  Rule  To  Revise  the 
Administrative  Rules  and  Regulations 
Concerning  Creditable  Promotion/ 
Advertising  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  revisions  to  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  California  almonds.  This 
action  will  change  the  focus  of  the 
Almond  Board  of  California’s  (Board) 
advertising  program  by  broadening  the 
scope  of  creditable  promotion/ 
advertising  activities  available  to 
handlers  and  expanding  the  Board’s 
ability  to  engage  in  a  significant  generic 
promotion/advertising  program.  It  will 
also  contribute  to  more  efiective  and 
efficient  use  of  industry  promotion/ 
advertising  funds.  The  Board,  the 


agency  responsible  for  local 
administration  of  the  order, 
recommended  this  action. 

OATES:  This  interim  final  rule  is 
effective  August  17, 1993.  Comments 
received  by  September  16, 1993  will  be 
considered  prior  to  finalization  of  the 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2523-S.  P.O.  Box  96456, 
Washington,  DC  20000-6456,  FAX 
Number  (202)  720-5698.  Comments 
should  reference  the  docket  number,  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  Room  2536-S.,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509,  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Ehvision,  AMS,  USDA,  2202  Monterey 
Street,  Suite  102-B,  Fresno,  California 
93721;  (209)  487-5901  or  FAX  (209) 
487-5906. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

981  (7  CFR  part  981),  both  as  amended, 
regulating  the  handling  of  almonds 
grown  in  California.  The  marketing 
agreement  and  order  are  authorized  by 
t^e  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non¬ 
major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  interim 
final  rule ’will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under  , 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
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order,,  aay  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Reg|ulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
interim  final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued,  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  ace  apfffoximately  115  handlers 
of  almonds  that  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
service  firms  are  defin^  by  the  Small 
Business  Administration  (13  CFR 
121.6011  as  those  whose  annual  receipts 
are  less  than  $3,500,000.  mid  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  almond  handlers  and  producers  may 
be  classified  as  small  entities. 

This  action  revises  §981.441  of 
Subpart — ^Administrative  Rules  and 
Regulations  and  is  based  on  a 
recommendation  of  the  Board  and  other 
available  kiformation.  Authority  for 
marketing  promotion,  including  paid 
advertising,  was  added  to  the  almond 
marketing  order  in  1972.  This  authority 
allows  handlers  to  receive  credit  against 
an  assessment  obligation  for  their  own 
paid  promotional  activities,  and  also 
provides  for  generic  promotion  to  be 
conducted  by- the  Bo^d  on  behalf  of  the 
industry. 

Under  the  current  program,  handlers 
may  offset  a  portion  of  their  assessment 
obligation  with  their  individual  paid 
advertising,  and  promotional  activities. 
These  creditable  activities  ace. 
delineated  in  the  rules  and  regulations 


issued  under  the  marketing  order. 

Specific  procedures  and  documentation 
requirements,  are  also  contained  in  the 
rules  and  regulations. 

When  this  program  was  initiated, 
there  were  a  relatively  small  number  of 
handlers,  and  a  relatively  large  portion 
of  the  annual  almond  production  was 
sold  on  store  shelves.  The  advertisixig 
propam  was  structured  with,  a  strong 
emphasis  on  handler  advertising  and 
promotion,  with,  a  complementary 
generic  program  conducted  by  the 
Board. 

Since  that  time,  almond  production 
has  increased  dram^ically.  Markets 
have  expanded,  and  the  number  of 
handlers  has  increased  The  relative 
proportion  of  each,  year’s  almond  crop 
sold  to  ingredient  manufacturers  in  bulk 
quantities  has  likewise  increased  Due 
to  this  major  structural  change,  the 
industry  believes  the  current  advertising 
program  is  no  longer  the  most  effective 
method  of  promoting. California 
almonds.  Although  the  creditable 
advertising  regulations  have  changed 
over  the  years,  some  industry  members 
believe  the  program  disproportionately 
benefits  a  particular  segment  of  the 
industry.  'There  is  also  a  belief  that  the 
creditable  advertising  regulatioas  are 
restrictive  and  result  in  inefFective  and 
inefficient  expenditure  of  advertising 
funds.  The  current  consensus  in  the 
industry  is  that  future  promotion/ 
advertising  efforts  should  place  more 
emphasis  on  a  generic  program,  while 
recognizing  that  promotion/advertising 
by  individual  handlers  remains 
important. 

With  the  changing  industry  structure, 
the  resulting  changes^to  existing 
advertising  regulations  has  placed  an 
increased  administrative:  burden  on  the 
Board’s  staff.  For  ex^nple,  handlers  can 
receive  credit  for  advertisements 
conducted  in  the  cron  year  following 
the  year  in  which  the  assessment 
obligation  is  incurred.  If  they  choose  not 
to  advertise  and  apply  for  credit,  the 
monetary  obligation  reverts  to  the 
Board.  Maintaining  a  record  of  each 
handler’s  account  and  obligations  is 
increased  significantly  when  factoring 
iitthis  “carryover”  provision.  Questions 
arise  as  to  which  crop  year  the 
advertising  applies  and  whether  the 
appropriate  documentation 
requirements  were  adhered  to,, 
depending  on  which  crop  year  applies 
Accordingly  ,  compliance  actions 
pertaining  to  delinquent  assessments 
can  be  complicated,  and  at  the  very 
least,  may  be  delayed  significantly 
because  of  the  “cat^ovet’’. 

Another  aspect  of  the  current  program 
allows  handlers  who  pay  money 
directly  to  the  Board  by  specific  dates 


the  benefit  of  receiving k50%  credit 
against  their  promotion/advertising 
portion  of  their  assessment  obli^tion 
(in  effect,  a  3a%  discount).  'This  was 
designed  to  encourage  handlers  without 
individual  promotion/advertising 
programs  to  contribute  to  the  Board’s 
generic  promotion  program.  However, 
some  in  the  indust^  believe  that 
handlers  utilizing  this  provision  do  not 
pass  the  “discount”  on  to  powers 
(Board  assessments  are  typically 
deducted  from  handler’s  payments  to 
growers).  If  true,  this  would  result  in 
handlers  profiting  from  monies  charged 
to  growers  for  advertising  purposes 

'The  current  creditable  advertising 
program  lends  itself  to  assessment 
collection  difficulties  Under  the  current 
system,  handlers  are  required  to  pay  an 
assessment  to.  the  Board  only  after  they 
choose  not  to  conduct  their  owu 
advertising  Payment  is  not  required 
until  the  end  of  the  crop  year,  or,  in 
cases  where  handlers  file  an  extension, 
approximately  six  months  after  the  end 
of  the  crop  year.  Thus,  often  the  Board 
must  attempt  to  collect  the  assessment 
well  after  the  crop  year  has  concluded. 

Another  aspect  of  the  advertising 
program  that  has  receivi^  criticism  in 
the  past  is  that  the  types  of  advertising 
and  promotional  activities  available  for 
credit  may  have  been  too  restrictive  to 
benefit  all  handlers.  In  addition,  there 
have  been  complaints  that  the  generic 
promotion  program  administered  by  the 
Board  has  not  been  as  effective  as  the 
industry  would  prefer. 

For  these  reasons  the  Board  and  its 
Public  Relations  and  Advertising 
Committee  met  on  several  occasions  in 
an  attempt  to  develop  a  promotion/ 
advertising  program  that  will  be  widely 
accepted  as  beneficial  te  the  entire 
industry.  As- a  result  of  these  efforts,  the 
Board  recommended,  by  a  9-1  vote  at  its 
April  20, 1993,  meeting,  an  action  to 
substantially  revise  the  creditable 
promotion/advertising  program  in 
conjunction  with  expanding  the  Board’s 
ability  to  engage  in  a  significant  generic 
advertisii^  and  promotion  program.  The 
new  program  incorporates  several 
components  of  the  previous  program 
with  new  concepts  developed  by  the 
industry. 

The  sole  Bbard  member  opposing  the 
recommendation  is  generally  opposed  to 
the  concept  of  creditable  advertising 
prog-aras,  behevir^  that  all  handlers 
should  be  required  to  fond  the  generic 
program  equally  and  any  advertising 
done  on  their  own  should  be  at  their 
discretion-  and  eo^. 

Some  of  the  major  components  of  the 
new  program  foUow. 

All  handlers  will  be  assessed  equally, 
and  those  so  choosing  will  receive 
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credit  from  the  Board  for  their 
promotional  activities  in  the  form  of  a 
refund  after  they  submit  appropriate 
proof  of  performance  (documentation). 
This  form  of  crediting  is  termed  "Credit- 
Back”.  Criteria  outlining  acceptable 
documentation  is  contained  in  the 
regulations  and  includes  information 
necessary  to  ensure  the  activity  is 
creditable  and  was  conducted. 

Activities  qualifying  for  Credit-Back 
will  be  expanded  to  allow  a  broader 
range  of  options  including  marketing 
research,  in-store  demonstrations,  trade 
fairs,  seminars  and  exhibits,  couponing, 
sponsorships,  printing  costs,  trade  and 
consumer  product  publicity,  direct  mail, 
sales  and  marketing  presentation  kits, 
and  50/50  advertising  with  retailers. 
These  new  activities  will  provide 
handlers  with  a  wider  range  of 
promotional  opportunities  for  which 
they  may  receive  credit.  As  mentioned 
earlier,  previous  creditable  activities 
were  criticized  as  being  too  restrictive  to 
benefit  all  handlers.  The  added 
activities  are  all  widely  accepted  and 
used  forms  of  marketing  promotion. 

Qualified  promotional  activities  in 
foreign  markets  conducted  pursuant  to  a 
contract  with  the  USDA’s  Foreign 
Agricultural  Service  (FAS)  and/or  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  will  also  be  eligible 
for  Credit-Back.  These  activities  will  be 
eligible  for  credit  only  to  the  extent  that 
they  are  not  reimbursable  by  FAS  or 
CDFA.  Handlers  must  certify  that  such 
activities  are  not  reimbursable.  The 
former  regulations  contained  a  similar 
provision. 

Certain  types  of  advertising  will  not 
be  eligible  for  Credit-Back. 
Advertisements  in  publications  that 
target  the  almond  farming  or  grower 
trade  will  not  be  eligible.  Those 
publications’  articles  and 
advertisements  primarily  concern 
agricultural  or  food  production  topics. 
The  Board  feels  this  medium  for 
advertising  is  not  an  effective  method  of 
promoting  almonds,  since  readers  of 
these  publications  are  well  aware  of 
almonds.  In  addition,  outdoor 
advertising  in  almond  producing 
counties  will  not  be  eligible  for  Credit- 
Back,  except  when  such  advertising 
directs  consumers  to  a  handler  operated 
outlet  for  almonds.  The  Board  feels  that 
most  outdoor  advertising  in  almond- 
producing  counties  is  directed  primarily 
at  growers  and  is  not  an  effective 
method  of  promoting  the  consumer 
sales  of  almonds.  These  provisions  are 
consistent  with  a  previous  Board 
recommendation  that  resulted  in 
publication  of  a  final  rule  on  )une  15. 
1993,  which  revised  the  former  program 
regulations. 


Under  the  new  system,  handlers  will 
be  eligible  to  receive  Credit-Back  for  50 
percent  of  their  individual  expenditures 
on  qualihed  promotional  activities.  In 
other  words,  handlers  will  be  required 
to  expend  $2.00  in  order  to  get  $1.00 
Credit-Back  from  the  Board.  This 
practice  recognizes  that  handler 
advertising  is  beneficial  to  the  industry, 
but  is  also  inclined  to  be  more  beneficial 
to  individual  handlers.  The  previous 
regulations  contain  a  similar  provision. 

In  order  to  be  eligible  for  Credit-Back, 
handler  promotional  activities  must  be 
conducted  in  the  crop  year  to  which  the 
assessment  applies.  This  makes  good 
advertising  sense,  because  the  most 
effective  time  to  promote  a  product  is 
when  the  supply  and  consumption 
patterns  are  heaviest.  In  addition,  there 
are  administrative  and  compliance 
problems  associated  with  carrying  over 
obligations  and  activities  into  a 
subsequent  crop  year. 

Handlers  will  be  eligible  to  receive 
credit  only  up  to  the  amount  of 
assessments  paid  into  the  Credit-Bad( 
program.  Credit  received  will  not  be 
transferrable  between  handlers,  as  this 
would  create  an  unnecessary 
administrative  burden  on  Board  staff 
and  serves  no  useful  purpose.  The 
primary  reason  for  this  provision  is  for 
clarification,  since  there  are  various 
other  marketing  order  obligations  that 
are  transferrable. 

Several  of  the  provisions  relate  to 
administration  of  the  program.  Handlers 
will  be  required  to  declare  their  intent 
to  utilize  the  Credit-Back  system  within 
15  days  of  the  beginning  of  the  crop 
year.  They  will  provide  notification  to 
the  Board,  either  in  writing  or 
telephonically,  and  to  what  extent  they 
want  to  utilize  the  program.  This 
deadline  is  intended  to  help  the  Board 
plan  its  finances  for  the  crop  year, 
especially  as  they  relate  to  the  Board’s 
generic  promotion  program.  However, 
in  the  event  this  program  is  not 
implemented  at  the  beginning  of  the 
1993-94  crop  year,  the  Board 
recommended  extending  this  date  to 
October  15.  This  recommendation  was 
made  unanimously  at  a  May  18, 1993, 
Board  meeting.  By  extending  this  date 
on  a  one-time  basis,  the  Board  may  not 
fully  realize  the  early  planning  benefits 
in  the  first  year.  However,  it  is  willing 
to  sacrifice  this  inconvenience  during 
the  period  of  program  transition. 

Handlers  will  be  required  to  file  an 
application  with  the  Board  to  obtain 
pre-approval  of  creditable  activities  in 
order  to  facilitate  program  operations  by 
avoiding  disputes  regarding  what, 
constitutes  a  creditable  activity.  This 
will  allow  handlers  to  determine  if  their 
proposed  activity  is  creditable  prior  to 


expending  funds,  especially  during  the 
transition  phase  from  the  old  to  new 
program.  The  Board  staff  will  assign  a 
pre-approval  number  for  each  activity, 
which  will  be  referenced  upon  final 
approval  of  the  activity.  This  may  place 
an  additional  administrative  burden  on 
Board  staff  initially,  but  will  save  time 
later  in  the  process  as  claims  are 
submitted  for  final  approval. 

After  promotional  activities  are 
conducted,  handlers  must  submit  claims 
to  the  Board  in  writing  to  be  eligible  for 
Credit-Back  payment.  Documentation  in 
the  form  of  invoices,  cancelled  checks, 
a  pre-approval  number,  and  physical 
evidence  of  the  activity  must  be 
submitted  along  with  the  claim.  An 
additional  element  for  eligibility  in  the 
Credit-Back  program  requires  handlers 
to  file  at  least  one  claim  prior  to  ]anuary 
15  of  the  applicable  crop  year.  This  is 
intended  to  eliminate  the  potential 
practice  of  handlers  stating  their  intent 
to  participate  in  the  program,  then  not 
conducting  any  creditable  activities. 

Such  a  practice  would  hinder  the 
Board’s  planning  efforts.  This 
requirement  is  not  expected  to  place  a 
burden  on  handlers,  since  most  of  the 
promotional  activity  occurs  in  the 
autumn  months,  when  supply  and 
consumption  are  greatest.  Board  staff 
will  make  a  final  review  of  claims  to 
ensure  all  applicable  criteria  have  been 
met  before  Credit-Back  payments  are 
issued. 

Handlers  will  be  required  to  submit, 
within  15  days  of  the  end  of  the  crop 
year,  a  statement  in  writing  of  all 
creditable  promotional  commitments 
outstanding  at  the  close  of  the  crop  year 
The  purpose  of  this  is  to  allow  the 
Board  to  close  out  it’s  accounting 
records  at  the  end  of  the  season. 

Payments  to  handlers  for  their 
creditable  activities  will  be  made  by  the 
Board  on  February  15,  April  15,  June  15, 
and  30  days  after  submission  of  final 
claims  for  the  applicable  crop  year. 
Handler  claims  must  be  submitted  at 
least  one  month  in  advance  to  receive 
credit  on  those  dates.  This  provides 
both  handlers  and  the  Board  a  schedule 
for  planning  purposes. 

Finally,  an  appeals  process  will  be 
specified  to  provide  handlers  recourse 
in  the  event  a  claim  for  a  promotional 
activity  is  deemed  not  creditable. 
Handlers  may  request  the  Public 
Relations  and  Advertising  Committee  to 
review  Board  staff  decisions  concerning 
denied  claims.  If  not  satisfied  with  that 
committee’s  decision,  handlers  may 
request  the  Board  to  review  the  issue. 
Finally,  handlers  may  request  the 
Department  to  review  the  Board’s 
decisions.  The  Department  maintains 
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the  right  to  review  all  decisions  at  any 
point  of  this  process. 

The  changes  were  recommended  with 
the  intent  of  enabling  the  industry  to 
develop  a  promotion/advertising 
program  which  better  reflects  current 
needs  due  to  changed  industry  structure 
and  marketing  practices. 

The  program  is  expected  to  eliminate 
the  potential  problem  of  handlers  failing 
to  pass  on  the  “discount”  incentive  of 
timely  assessment  payments  to  their 
growers.  Growers  will  thus  receive  the 
full  advertising  benefit  of  the 
assessments  which  are  deducted  from 
their  payment  from  handlers. 

It  is  expected  that  program 
compliance  will  improve  as  a  result  of 
the  widespread  industry  support  for 
these  changes.  In  addition,  as  a  result  of 
improved  administration  of  the 
program,  compliance  should  improve. 
Handlers  utilizing  the  Credit-Back 
provision  will  be  required  to  submit 
documentation  prior  to  receiving  a 
refund  of  assessments  paid  to  the  Board. 
This  will  provide  a  financial  incentive 
for  handlers  to  comply  with  the 
promotion/advertising  program. 

These  changes  are  expected  to  enable 
the  industry  to  develop  an  advertising 
and  promotion  program  that  will  further 
increase  worldwide  demand  for 
California  almonds,  while  providing  for 
more  efficient  and  effective  program 
administration. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Written  comments,  timely  received  in 
response  to  this  action,  will  be 
considered  before  finalization  of  this 
rule. 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  Control  Number  0581- 
0071. 

The  Board  would  like  the  changes  to 
be  effective  in  time  for  use  in  the  1993- 
94  crop  year,  which  began  on  July  1, 
1993.  The  Board  believes  this  action 
will  be  better  administered  if 
implemented  at  the  beginning  of  the 
crop  year.  However,  the  Board  believes 
it  can  adequately  administer  the 
program  for  the  1993-94  crop  year  if  the 
changes  are  implemented  within  a 
reasonable  time  after  the  beginning  of 
the  crop  year. 

After  consideration  of  the  Board’s 
recommendations  and  other  relevant 
information  presented,  it  is  found  that 
the  changes  as  set  forth  in  this  interim 


final  rule  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  eff^ect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because;  (1)  This  action  should  be 
effective  as  soon  as  possible  as  the 
1993-94  crop  year  l^an  on  July  1, 

1993;  (2J  this  action  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule;  (3j  this  action 
was  discussed  at  a  public  meeting  and 
was  recommended  by  the  Board;  and  (4) 
this  action  provides  handlers  with 
additional  flexibility  in  the  types  of 
promotion/advertising  allowed  for 
crediting. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts.  Reporting  and  recording 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  is  revised  to  read  as  follows: 

Authority;  7  U.S.C.  601-674. 

2.  Section  981.441  is  revised  to  read 
as  follows: 

Note;  This  section  will  be  published  in  the 
Code  of  Federal  Regulations. 

§  981 .441  Credit  for  market  promotion 
activities,  including  paid  advertising. 

(a)  In  order  for  a  handler  to  receive 
credit  for  his/her  own  promotional 
activities  from  his/her  pro  rata  portion 
of  advertising  assessment  payments, 
pursuant  to  §  981.41(cJ,  the  Board  must 
determine  that  such  expenditures  meet 
the  applicable  requirements  of  this 
section.  Credit  will  be  granted  in  the 
form  of  a  payment  from  the  Board, 
hereinafter  termed  “Credit-Back.” 
Credit-Back  will  be  granted  in  an 
amount  not  to  exceed  50  percent  of  a 
handler’s  proven  expenditures  for 
qualified  activities. 

(b)  The  portion  of  the  handler 
assessment  for  which  credit  may  be 
received  under  this  section  will  be 
billed,  and  is  due  and  payable,  at  the 
same  time  as  the  portion  of  the  handler 
assessment  used  for  the  Board’s 
administrative  expenses. 

(c)  The  Board  shall  grant  Credit-Back 
for  qualifying  activities  only  to  the 


handler  who  jierformed  such  activities 
and  who  filed  a  claim  for  Credit-Back  in 
accordance  with  this  section. 

(d)  Credit-Back  shall  be  granted  only 
for  qualified  promotional  activities 
which  are  conducted  and  completed 
during  the  crop  year  for  which  Credit- 
Back  is  requested. 

(ej  The  following  requirements  shall 
apply  to  Credit-Back  for  all  promotional 
activities: 

(1)  Credit-Back  granted  by  the  Board 
shall  be  that  which  is  appropriate  w’hen 
compared  to  accepted  professional 
practices  and  rates  for  the  type  of 
activity  conducted.  In  the  case  of  claims 
for  Credit-Back  activities  not  covered  by 
specific  and  established  criteria,  the 
Board  shall  grant  the  claim  if  it  is 
consistent  with  practices  and  rates  for 
similar  activities.  To  this  end,  the  Board 
may  issue  guidelines  for  qualifying 
activities  from  time  to  time  as 
warranted.  For  activities  in  markets 
other  than  the  United  States  and 
Canada,  paragraph  (eK5j  of  this  section 
shall  also  apply. 

(2)  The  clear  and  evident  purpose  of 
each  activity  shall  be  to  promote  the 
sale,  consumption  or  use  of  California 
almonds,  and  nothing  therein  shall 
detract  from  this  purpose. 

(3J  No  Credit-Back  will  be  given  for 
advertising  placed  in  publications  that 
target  the  farming  or  grower  trade.  No 
Credit-Back  shall  be  given  for  any 
outdoor  advertising  or  sponsorships  in 
the  California  almond  growing  counties 
of  Butte,  Colusa.  Fresno,  Glenn,  Kem, 
Madera,  Merced,  Sacramento,  San 
Joaquin,  Stanislaus  and  Tulare  counties, 
except  that,  outdoor  advertising  in  these 
counties  which  specifically  directs 
consumers  to  a  handler-operated  outlet 
offering  direct  purchase  of  almonds  will 
be  eligible  for  Credit-Back. 

(4)  Credit-Back  shall  be  granted  for 
those  qualified  activities  specified 
below',  except  that  Credit-Back  for  travel 
expenses  will  not  be  allowed  in  any 
case. 

(ij  Paid  advertising  directed  to  end- 
users,  trade  or  industrial  users.  Credit- 
Back  shall  be  granted  for  money  spent 
on  paid  advertising  space  or  time 
including,  but  not  limited  to, 
newspapers,  magazines,  radio, 
television,  transit  and  outdoor  media, 
and  including  the  standard  agency 
commission  costs  not  to  exceed  15 
percent  of  gross. 

(iij  Other  market  promotion  activities. 
Credit-Back  shall  be  granted  for  market 
promotion  other  than  paid  advertising, 
for  the  following  activities; 

(AJ  Marketing  research  (except  pre¬ 
testing  and  test-marketing  of  paid 
advertising!; 


43504  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


(B)  Trade  and  consumer  product 
publicity; 

(C)  Printing  costs  for  promotional 
material; 

(D)  Direct  mail  printing  and 
distribution; 

(E)  Retail  in-store  demonstrations; 

(F)  Point-of-sale  materials  (not 
including  packaging); 

(G)  Sales  and  marketing  presentation 
kits; 

(H)  Trade  fairs  and  exhibits; 

(I)  Trade  seminars; 

(J)  50/50  advertising  with  retailers; 

(K)  Couponing  (printing,  distribution 
and  handling  costs  only); 

(L)  Purchase  of  Board  produced 
promotional  materials;  and 

(M)  Sponsorships. 

(iii)  For  any  qualified  activity 
involving  joint  participation  by  a 
handler  and  a  manufacturer  or  seller  of 
a  complementary  product(s),  or  a 
handler  selling  multiple  complementary 
products,  including  other  nuts,  with 
such  activity  including  the  handler’s 
name  or  brand,  or  the  words  “California 
Almonds”,  the  amount  allowed  for 
Credit-Back  claim  shall  reflect  that 
portion  of  the  activity  represented  by 
almonds,  or  the  handler’s  actual 
payment,  whichever  is  less. 

(iv)  When  products  containing 
almonds  are  promoted,  the  amount 
allowed  for  Credit-Back  claim  shall 
reflect  that  portion  of  the  product 
weight  represented  by  almonds,  or  the 
handler’s  actual  payment,  whichever  is 
less.  In  addition,  the  product  must 
display  the  handler’s  name  or  brand,  or 
the  words  “California  Almonds”  on  the 
primary,  face  label. 

(5)  Credit-Back  for  promotional 
activities  in  a  foreign  market  shall  be 
granted  at  50  percent  of  a  handler’s 
unreimbursed  expenditures  for  qualified 
activities  in  any  foreign  market,  if  the 
handler  is  promoting  pursuant  to  a 
contract  with  the  Foreign  Agricultural 
Service,  USDA  (FAS)  and/or  the 
California  Department  of  Food  and 
Agriculture  (CDFA).  Such  activities 
must  also  meet  the  requirements  of 
paragraphs  (e)  (1),  (2),  (3),  (4)  and  (6)  of 
this  section.  Unless  the  Board  is 
administering  the  foreign  marketing 
program,  such  activities  shall  not  be 
eligible  for  Credit-Back  imless  the 
handler  certifies  that  he/she  was  not 
and  will  not  be  reimbursed  by  either 
FAS  or  the  CDFA  for  the  amount 
claimed  for  Credit-Back,  and  has  on 
record  with  the  Board  all  claims  for 
reimbursement  made  to  FAS  and/or  the 
CDFA.  Foreign  market  expenses  paid  by 
third  parties  as  part  of  a  handler’s 
contract  with  FAS  or  CDFA  will  not  be 
eligible  for  Credit-Back. 


(6)  A  handler  must  file  claims  with 
the  Board  to  obtain  Credit-Back  for 
promotional  expenditures,  as  follows: 

(i)  Within  15  days  after  start  of  the 
applicable  cnt)p  year,  a  handler  must 
declare  to  the  Board  his/her  intention  to 
apply  for  Credit-Back  funds,  and  for 
what  amount  of  his/her  assessment 
funds  he/she  intends  to  seek  Credit- 
Back:  Provided,  That,  with  respect  to 
the  1993-94  crop  year,  handlers  must 
declare  their  intent  no  later  than 
October  15, 1993.  If  a  handler’s  intent  is 
not  declared  on  or  before  that  time, 
there  will  be  no  further  consideration  of 
Credit-Back  claims  from  that  handier  for 
that  entire  crop  year. 

(ii)  If  a  handler  has  declared  his/her 
intention  to  apply  for  Crf;dit-Back  funds, 
but  does  not  submit  any  approved 
activity  claims  by  January  15  of  the  crop 
year,  he/she  will  be  ineligible  to  apply 
for  any  Credit-Back  funds  for  that  entire 
crop  year. 

(iii)  After  a  handler  has  declared  to 
the  Board  his/her  intention  to  apply  for 
Credit-Back  funds,  he/she  must  get  pre¬ 
approval  from  the  Board  in  writing  for 
each  activity  he/she  plans  to  conduct. 
Once  pre-approval  is  received,  the 
handler  can  then  conduct  the  activity 
and,  upon  completion,  submit  a  claim  to 
the  Board. 

(iv)  All  claims  submitted  to  the  Board 
for  any  qualified  activity  must  include: 

(A)  Reference  to  the  pre-approval 
number  for  the  activity  assigned  by  the 
Board; 

(B)  A  description  of  the-activity  and 
when  and  where  it  was  conducted; 

(C)  Copies  of  all  invoices  from 
suppliers  or  agencies; 

(D)  Copies  of  all  canceled  checks 
issued  by  the  handier  in  |>ayment  of 
these  invoices;  and 

(E)  An  actual  sample,  picture  or  other 
physical  evidence  of  the  activity. 

(v)  Checks  from  the  Board  in  payment 
of  approved  Credit-Back  claims  will  be 
mail^  to  handlers  on  February  15, 

April  15,  June  15,  and  30  days  after 
submission  of  final  claims  for  the  crop 
year  pursuant  to  paragraph  (c)(6)(vi)  of 
this  section.  To  receive  payment  on 
these  dates,  handler  claims  must  be 
submitted,  with  all  required  elements,  at 
least  one  month  prior  to  the  payment 
date.  A  handler  can  receive  Credit-Back 
for  his/her  allowable  direct 
expenditures  only  up  to  the  amount  of 
that  portion  of  the  handler’s  assessment 
designated  for  marketing  promotion, 
including  paid  advertising. 

(vi)  A  statement  of  the  Credit-Back 
commitments  outstanding  as  of  the 
close  of  a  crop  year  must  be  submitted 
in  full  to  the  Board  within  15  days  after 
close  of  that  crop  year.  Final  claims 


must  be  submitted  within  105  days  after 
the  close  of  that  crop  year. 

(f)  Appeals.  If  a  determination  is  made 
by  the  Board  staff  that  a  particular 
promotional  activity  is  not  eligible  for 
Credit-Back  because  it  does  not  meet  the 
criteria  specified  herein,  or  for  any  other 
reason,  the  affected  handler  may  request 
the  Public  Relations  and  Advertising 
Committee  to  review  the  Board  staffs 
decision.  If  the  affected  handler 
disagrees  with  the  decision  of  the  Public 
Relations  and  Advertising  Committee, 
the  handler  may  request  that  the  Board 
review  the  Committee  decision.  If  the 
handler  disagrees  with  the  decision  of 
the  Board,  the  handler,  through  the 
Board,  may  request  that  the  Secretary 
review  the  Board’s  decision.  The 
Secretary  maintains  the  right  to  review 
any  decisions  made  by  the 
aforementioned  bodies  at  his/her 
discretion. 

Dated:  August  9, 1993. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-19666  Filed  8-16-93;  8:45  ami. 
BILLING  CODE  3410-02-P 


7  CFR  Parts  1033. 1036  and  1049 

[Docket  Nos.  AO-166-A61;  AO-179-AS6; 
and  Aa-319-A39;  DA  90-015] 

Milk  in  the  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania,  and  Indiana 
Marketing  Areas;  Order  Amending 
Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Ohio 
Valley,  Eastern  Ohio-Western 
Pennsylvania  and  Indiana  Federal  milk 
marketing  orders.  For  all  three  orders, 
the  amendments  implement  a  plan  for 
pricing  milk  on  the  basis  of  its  protein, 
as  well  as  butterfat,  components.  The 
amendments  also  include  adjustmerfts 
to  the  protein  price  based  on  the 
somatic  cell  count  of  producer  milk. 

Pooling  standards  for  producer  milk 
and  pool  distributing  and  supply  plants 
are  made  more  uniform  between  the 
three  markets.  Amendments  to  the  Ohio 
Valley  and  Indiana  orders  will  price 
some  diverted  milk  at  the  location  of  the 
plant  from  which  it  is  diverted.  The 
level  of  the  Indiana  Class  I  price 
differential  is  reduced,  and  the  location 
adjustment  provisions  of  the  Indiana 
order  are  amended.  i 

The  maximum  allowable  marketing 
service  assessment  rates  for  all  three 
orders  are  increased,  and  the  maximum 
allowable  administrative  asses.sment 
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rate  under  the  Eastern  Ohio-Western 
Pennsylvania  order  is  increased  to  the 
level  allowable  under  the  other  two 
orders. 

The  amendments  are  based  on 
proposals  by  handlers  considered  at  a 
public  hearing  held  August  14-17, 1990, 
in  Columbus,  Ohio,  and  August  28-29. 
1990,  in  Indianapolis,  Indiana.  The 
changes  are  necessary  to  reflect  current 
marketing  conditions  and  to  insure 
orderly  marketing  in  the  affected 
marketing  areas. 

EFFECTIVE  DATE:  October  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456.  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule,  which  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform,  is  not  intended  to 
have  a  retroactive  effect.  It  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (“the  Act”),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  hie  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
fde  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order,  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 


jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issuea  July  25, 

1990;  published  July  31, 1990  (55  FR 
31056). 

Notice  of  Reconvened  Hearing:  Issued 
August  21, 1990;  published  August  23. 
1990  (55  FR  34569). 

Recommended  Decision:  Issued  July 
30. 1992;  published  August  13, 1992  (57 
FR  36536). 

Extension  of  Time  for  Filing 
Exceptions,  Issued  September  14, 1992: 
published  September  17, 1992  (57  FR 
42899). 

Final  Decision:  Issued  June  9, 1993; 
published  June  17. 1993  (58  FR  33347). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  w'here 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
f^eeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as.  and  are 
applicable  only  to  persons  in  the 


respective  classes  of  industrial  or 
commercial  activity  specified  in. 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the  specified 
marketing  areas,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act: 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  is 
the  only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders,  as  hereby 
amended;  and 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders  is 
favored  by  at  least  two-thirds  of  the 
producers  who  participated  in  a 
referendum  and/or  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  respective  marketing  areas. 

List  of  Subjects  in  7  CFR  Parts  1033, 
1036  and  1049 

Milk  marketing  orders. 

Order  Relative  to  Handling 

On  and  after  October  1. 1993,  the 
handling  of  milk  in  each  of  the  aforesaid 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  orders  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  1033, 1036  and  1049  continues  to 
read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

1.  Section  1033.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  redesignating  paragraphs 
(b)(2)  and  (b)(3)  as  paragraphs  (b)(3)  and 
(b)(4),  adding  a  new  paragraph  (b)(2); 
and  changing  the  words  “50  percent”  in 
the  introductory  text  of  paragraph  (c) 
and  in  paragraph  (c)(2)  to  “35  percent”; 
to  read  as  follows; 

§  1033.7  Pool  plant 
*  *  *  *  * 

(b)  A  supply  plaht  fitim  which  35 
percent  or  more  during  the  months  of 
January  through  November,  and  30 
percent  in  December,  of  the  receipts  at 
such  plant  from  producers  (including 
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producer  milk  diverted  from  the  plant 
but  excluding  milk  diverted  to  such 
plant)  and  horn  handlers  described  in 
§  1033.9(c)  is  delivered  by  transfer  or 
diversion  as  fluid  milk  products  except 
filled  milk,  to  pool  distributing  plants 
qualified  pursuant  to  paragraph  (a)  of 
this  section,  sub)ect  to  the  following 
conditions: 

(D*  *  * 

(2)  Shipments  to  be  used  in 
determining  qualifying  percentages 
shall  be  milk  transferred  or  diverted  and 
physically  received  by  distributing  pool 
plants,  less  any  transfers  or  diversions 
of  bulk  fluid  milk  products  from  such 
distributing  pool  plants; 

#  *  *  *  * 

2.  In  §  1033.13,  paragraphs  (e)(2), 

(e)(3)  and  (f)  are  revised  to  read  as 
follows: 

§1033.13  Producer  milk. 
***** 

(e) *  *  • 

(2)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  any  producer  that  is 
not  under  the  control  of  a  cooperative 
association  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (e)(3)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 

January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  physically  received  at  or 
diverted  from  such  pool  plant  during 
the  month; 

(3)  A  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 

January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  that  the  cooperative 
association  caused  to  be  physically 
received  at  or  diverted  from  pool  plants 
during  the  month;  and 
***** 

(f)  Milk  diverted  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  shall 
be  pric^  at  the  location  of  the  plant 
where  it  is  received,  except  that  for  the 
months  of  March  through  August  the 
imiform  price  applicable  to  milk  of 
producers  located  within  the  State  of 
Ohio  or  the  Michigan  coimties  of 
Hillsdale,  Lenawee,  Monroe,  Jackson 
and  Washtenaw  that  diverted  to  a 
plant  located  outside  the  marketing  area 
and  outside  the  State  of  Ohio  shall  not 
be  adjusted  downward  below  the 
uniform  price  for  the  month  applicable 
at  the  location  of  the  producer’s  farm. 
Provided,  that  65  percent  or  more  of 
such  producer’s  milk  is  delivered  to  a 
plant  or  plants  at  which  the  same  or  a 


higher  uniform  price  is  applicable 
during  the  preceding  months  of 
September  through  February. 

3.  Section  1033.30  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(3)(ii), 

(a)(4)  and  (b)  to  read  as  follows: 

§1033.30  Reports  of  receipts  and 
utilization. 

***** 

(a)  *  •  * 

(D*  *  * 

(i)  Producer  milk,  showing  in  the  case 
of  milk  received  directly  from  each 
producer  the  pounds  of  milk,  the 
butterfat  and  milk  protein  contained  in 
the  milk,  and  the  somatic  ceil  count  of 
the  milk; 

***** 

(3) *  *  * 

(ii)  Transfers  and  diversions  to  other 
plants,  and  the  butterfat  and  milk 
protein  content  of  such  milk; 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat  and  milk  protein, 
and  somatic  cell  count,  as  the  market 
administrator  may  prescribe; 

(b)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk, 
hutterfat  and  milk  protein,  and  somatic 
ceil  count  contained  in  milk  from 
producers  for  which  it  is  the  handler 
pursuant  to  §  1033.9  (b)  or  (c),  showing: 

(1)  The  quantity  of  milk  delivered  to 
each  j^ant;  and 

(ii)  For  each  producer  the  poimds  of 
milk,  butterfat  and  milk  protein  tests, 
and  the  somatic  cell  count; 

(2)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  repwiled 
pursuant  to  paragraph  (b)(1)  of  this 
section,  except  that  contained  in 
producer  milk  described  in  §  1033.13(b); 
and 

(3)  Such  other  information  with 
resp>ect  to  its  receipts  and  utilization  of 
skim  milk,  butterfat  and  protein,  and 
somatic  cell  count  as  the  market 
administrator  may  prescribe;  and 
***** 

4.  Section  1033.31  is  amended  by 
revising  paragraph  (a)(2),  the  second 
sentence  of  paragraph  (b),  and 
paragraph  (c),  to  read  as  follows;  t 

§  1033.31  Payroli  reports. 

(a) *  *  * 

(2)  The  total  pounds  of  milk  and,  with 
respect  to  final  payments,  the  average 
butterfat  and  protein  content  and 
somatic  cell  count  of  the  milk  for  which 
parent  is  being  made; 

(b)  •  *  Such  payroll  shall  report  for 
each  dairy  fanner  who  would  have  been 
a  producer  if  the  plant  had  been  fully 
regulated  in  the  same  manner  as 
prescribed  fw  reports  required  by 
paragraph  (a)  of  this  section. 


(c)  On  or  before  the  22nd  day  after  the 
end  of  the  month,  each  cooperative 
association  with  respect  to  the  milk  of 
producers  shall  submit  to  the  market 
administrator  the  association’s 
cxjmpleted  producer  payroll  which  shall 
list  the  pounds  of  milk  received,  the 
average  butterfat  and  milk  protein 
content  thereof,  the  somatic  cell  count 
of  the  milk,  and  the  rate  and  net  amount 
of  the  payment  made  to  such  dairy 
farmer,  together  with  the  amount  and 
nature  of  any  deductions  involved. 

5.  Section  1033.32  is  amended  by 
revising  paragraphs  (e)(2),  (e)(4)  and 
(e)(5),  and  paragraph  (f)  to  read  as 
follows: 

§  1033.32  Other  reports. 
***** 

(e)*  *  * 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer,  its  average 
butterfat  and  milk  protein  content,  and 
its  somatic  cell  content: 

***** 

(4)  The  total  pounds  of  skim  milk, 
butterfat  and  milk  protein,  and  the 
somatic  cell  count  of  milk  received  from 
a  handler  described  in  §  1033.9(c);  and 

(5)  The  total  pounds  of  skim  milk, 
butterfat  and  protein  in  bulk  fluid  milk 
products  received  from  a  pool  plant 
operated  by  a  cooperative  association. 

(0  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 
paragraphs  (c)  and  (e)  of  this  section, 
each  cooperative  association  that 
operates  a  pool  plant  from  which  bulk 
fluid  milk  products  were  transferred  or 
diverted  to  another  ptool  plant  within 
the  time  periods  describe  in 
paragraphs  (c)  and  (e)  of  this  section 
shall  report  to  each  such  pool  plant 
operator  and  the  market  administrator 
the  name  and  location  of  each 
transferor-plant  and  the  total  pounds, 
butterfat  and  milk  protein  included  in 
the  bulk  fluid  milk  products  transferred 
or  diverted  frx>m  each  such  plant. 
***** 

6.  Section  1033.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows; 

§  1033.41  Shrinkage. 
***** 

(c)  *  *  *  jf  tjjg  operator  of  the  plant 
to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  with  protein 
and  butterfat  tests  and  somatic  cell 
counts  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  association  shall  be 
zero. 


V 
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7.  Section  1033.43  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows:  * 

§  1033.43  General  classification  rules. 

*  •  *  «  * 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classifled  in 
accordance  with  the  rules  set  forth  in 
§  1033.42(a)  and  the  value  thereof  shall 
be  used  to  compute  the  receiving 
handler’s  pool  obligation  for  su^  milk 
pursuant  to  §  1033.60(a),  (b),  (h),  (i)  and 

(j). 


revising  the  section  heading,  revising 
the  introductory  text,  and  aidding  new 
paragraphs  (d).  (e)  and  (f),  to  read  as 
follows: 

§1033.50  Class  and  component  prices. 

Subject  to  the  provisions  of  §  1033.52, 
the  class  and  component  prices  for  the 
month,  per  hundr^weight  or  per 
pound,  shall  be  as  follows: 
***** 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of  the 
following  steps,  rounded  to  the  nearest 
whole  cent: 

(1)  The  skim  milk  price  per 
hundredweight  for  the  month, 
computed  pursuant  to  paragraph  (f)  of 
this  section,  divided  ^  100;  and 

(2)  The  butterfat  diflerential  for  the 
month,  computed  pursuant  to  §  1033.73 
multiplied  by  10. 

(e)  Milk  protein  price.  Hie  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
in  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  E)epartment  and  adjusted  for  the 
current  month  by  the  Dairy  Division, 
and  rounding  the  result  to  the  nearest 
whole  cent. 

(f)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  differential 
computed  pursuant  to  §  1033.73  times 
35,  and  rounding  the  result  to  the 
nearest  whole  cent. 

9.  Section  1033.53  is  revised  to  read 
as  follows: 

§  1033.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  on  or  before:  (a)  The  flfth  day 
of  each  month: 

(1)  The  Class  I  price  for  the  following 
month; 


(2)  The  Class  ni  price  for  the 
preceding  month; 

(3)  The  butterfat  differential  for  the 
preceding  month; 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  die  skim  milk  price 
computed  pursuant  to  §  1033.50(d).  (e) 
and  (f)  for  the  preceding  month;  and 

(5)  The  monthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay. 

Wisconsin)  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  11  price  for  die  following  month 
computed  pursuant  to  §  1033.50(b). 

10.  The  undesignated  center  heading 
before  §  1033.60  is  revised  to  read 
"DIFFERENTIAL  POOL  AND 
HANDLER  OBUGATTONS". 

11.  Section  1033.60  is  revised  to  read 
as  follows: 

§  1033.60  Computation  of  handlers’ 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  fw  each  handler 
defined  in  §  1033.9(a)  with  respect  to 
each  of  such  handle’s  pool  plants,  and 
for  each  handler  defined  in  §  1033.9(b) 
and  (c).  an  obligaticHi  to  the  pool 
computed  by  adding  the  following 
values: 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1033.44,  and  the  pounds  of  bulk  fluid 
milk  products  received  from  a  pool 
plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.43(d)  in 
Class  I.  both  multiplied  by  the 
difference  between  the  Class  I  price 
(adjusted  pursuant  to  §  1033.52)  and  the 
Class  III  price; 

(b)  The  pounds  of  producer  milk  in 
Class  n  as  determined  pursuant  to 

§  1033.44,  and  the  pounds  of  bulk  fluid 
milk  products  received  from  a  pool 
plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.43(d)  in 
Class  n.  both  multiplied  by  the 
difference  between  the  Class  II  price  and 
the  Class  III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfot  in  overage 
assigned  to  each  class  piursuant  to 

§  1033.44(a)(14)  and  the  value  of  the 
corresponding  protein  pounds 
associated  with  the  skim  milk 
subtracted  from  Class  II  and  Class  III 
pursuant  to  §  1033.44(a)(14).  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month,  as  follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1033.44(a)(14)  and  the 
corresponding  step  of  §  1033.44(b), 
multiplied  by  the  difference  between 
the  Class  I  price  adjusted  for  location 


and  the  Class  III  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  §  1033.44(a)(14) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 
§  1033.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredwei^t  of  skim  milk 
and  butterfat  subtract^  from  Class  n 
pursuant  to  §  1033.44(a)(14)  and  the 
corresponding  step  of  §  1033.44(b) 
multiplied  by  the  difference  between 
the  Class  n  price  and  the  Class  III  price, 
plus  the  protein  pounds  in  skim  milk 
subtract^  fiom  Class  n  pursuant  to 

§  1033.44(a)(14)  multiplied  by  the 
protein  price,  plus  the  butterfat  pounds 
of  overage  subtracted  from  Class  II 
pursuant  to  §  1033.44(b)  multiplied  by 
the  butterfat  price; 

(3)  The  protein  pounds  in  skim  milk 
overage  subtracted  from  Class  in 
pursuant  to  §  1033.44(a)(14)  multiplied 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from  Class 
m  pursuant  to  §  1033.44(b)  multiplied 
by  the  butterfat  price; 

(d)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  H  pursuant  to 

§  1033.44(a)(9)  and  the  corresponding 
step  of  §  1033.44(b),  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  from  Class  H  pursuant 
to  §  1033.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  p>ercentage  of  protein 
in  the  handler’s  receipts  of  producer 
skim  milk  during  the  previous  month, 
as  follows: 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.44(a)(9)  and 
the  corresponding  step  of  §  1033.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  ni  price  diflerence  and  the  current 
month’s  skim  milk  and  butterfat  prices, 
less  the  Class  m  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices: 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  n  pursuant  to  §  1033.44(a)(9)  and 
the  corresponding  step  of  §  1033.44(b)  at 
the  current  month’s  Class  Il-Class  III 
price  difference  and  the  current  month’s 
protein  and  butterfat  prices,  less  the 
Class  in  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  fit)m 
Class  I  pursuant  to  §  1033.44(a)(7)  (i) 
through  (iv),  and  the  corresponding  step 
of  §  1033.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  fit>m  another 
order  plant,  applicable  at  the  location  of 
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the  pool  plant  at  the  current  month’s 
Class  I-Class  III  price  difference; 

(0  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.44(a)(7)  (v)  - 
and  (vi)  and  the  corresponding  step  of 
§  1033.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month’s  Class  1-Class  III  price 
difference; 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.44(a)(ll)  and 
the  corresponding  step  of  §  1033.44(b), 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classing  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  bom  which 
an  equivalent  volume  was  received  at 
the  current  month’s  Class  I-Class  111 
price  difference. 

(h)  The  pounds  of  skim  milk  in  Class 

I  producer  milk,  as  determined  pursuant 
to  §  1033.44,  and  the  pounds  of  skim 
milk  in  Class  I  bulk  fluid  milk  products 
received  bom  a  pool  plant  operated  by 
a  cooperative  association  pursuant  to 
§  1033.43(d).  both  multiplied  by  the 
skim  milk  price  for  the  month  computed 
pursuant  to  §  1033.50(f). 

(i)  The  pounds  of  protein  in  skim  milk 
in  Class  11  and  Class  in,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month  for  each  report 
bled,  separately,  and  the  pounds  of 
protein  in  Class  II  and  Class  HI  skim 
milk  in  bulk  fluid  milk  products 
received  bom  a  pool  plcmt  operated  by 

a  cooperative  association  pursuant  to 
§  1033.43(d),  both  multiplied  by  the 
protein  price  for  the  month,  computed 
pursuant  to  §  1033.50(e)  and  adjusted 
pursuant  to  §  1033.66  for  the  weighted 
average  somatic  cell  content  of  the 
handler’s  receipts  of  milk. 

(j)  The  pounds  of  butterfat  in  all  three 
classes  as  determined  pursuant  to 

§  1033.44,  and  the  pounds  of  butterfat  in 
bulk  fluid  milk  products  received  bom 
a  pool  plant  operated  by  a  cooperative 
association  piusuant  to  §  1033.43(d), 
both  multiplied  by  the  butterfat  price  for 
the  month  computed  pursuant  to 
§  1033.50(d). 

(k)  Subtract,  for  reconstituted  milk 
made  bom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 


plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  1  use,  provided  that 
the  handler  establishes  a  disposition  of 
labeled  reconstituted  fluid  milk 
products;  and 

(1)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
label^  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1033.76(c). 

12.  Section  1033.61  is  revised  to  read 
as  follows: 

§  1033.61  Computation  of  weighted 
average  differential  value. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  bom  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60, 
paragraphs  (a)  through  (g)  and  (k)  and 
(1),  excluding  the  values  in  paragraphs 
(a)  and  (b)  associated  with  bulk  fluid 
milk  products  received  bom  a  pool 
plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.43(d),  for 
all  handlers  who  made  reports  pursuant 
to  §  1033.30  and  who  made  payments 
pursuant  to  §  1033.71  for  the  preceding 
month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  §  1033.74(a); 

(c)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 
differentials  computed  pursuant  to 

§  1033.74(a); 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations; 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1033.60(g). 

(0  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  ’’Weighted 
Average  Diflerential  Prira”; 

13.  New  sections  1033.62  through 
1033.66  are  added  under  the  ' 
undesignated  center  heading 
’’Diflerential  Pool  and  Handler 
Obligations”,  as  follows: 

§  1033.62  Computation  of  producer  protein 
price. 

For  each  month  the  market 
administrator  shall  compute  the 


producer  protein  price  to  be  paid  to  ail 
producers  for  the  pounds  of  protein  in 
their  milk,  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60, 
paragraphs  (h)  and  (i),  excluding  the 
values  associated  with  bulk  fluid  milk 
products  received  from  a  pool  plant 
operated  by  a  cooperative  association 
pursuant  to  §  1033.43(d),  for  all 
handlers  who  made  reports  pursuant  to 
§  1033.30  and  who  made  payments 
pursuant  to  §  1033.71  for  the  preceding 
month; 

(b)  Add  all  of  the  negative 
adjustments  and  subtract  all  of  the 
positive  adjustments  determined  for 
each  producer’s  somatic  cell  count 
pursuant  to  §  1033.66; 

(c)  Divide  the  resulting  amount  by  the 
total  pounds  of  protein  in  producer 
milk;  and 

(d)  Round  to  the  nearest  whole  cent. 
The  result  is  the  ’’Producer  protein 
price.” 

§  1033.63  Uniform  price. 

A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  diflerential  price  determined 
pursuant  to  §  1033.61  to  the  basic 
formula  price  for  the  month. 

§  1 033.64  Announcement  of  weighted 
average  differential  price,  producer  protein 
price,  and  uniform  price. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  12th 
day  after  the  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  §  1033.61,  the 
producer  protein  price  computed 
pursuant  to  §  1033.62,  and  the  uniform 
price  computed  pursuant  to 
§  1033.63(a). 

§  1 033.65  Value  of  producer  milk. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  weighted  average  differential 
price  comput^  pursuant  to  §  1033.61 
and  adjusted  pursuant  to  §  1033.74, 
multiplied  by  the  total  hundredweight 
of  producer  milk  received  bom  the 
producer; 

(b)  The  producer  protein  price 
computed  pursuant  to  §  1033.62  and 
adjusted  pursuant  to  §  1033.66, 
multiplied  by  the  total  milk  protein 
contained  in  the  producer  milk  received 
bom  the  producer;  and 

(c)  The  butterfat  price  computed 
pursuant  to  §  1033.50(d)  multiplied  by 
the  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer. 
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§  1 033.65  Computation  of  somatic  cell 
adjustment 

(a)  For  each  producer,  an  adjustment 
to  the  producer  protein  price  for  the 
somatic  cell  count  of  the  producer’s 
milk  shall  be  determined  by  multiplying 
the  constant  associated  with  the 
appropriate  somatic  ceil  count  interval 
in  the  table  in  paragraph  (b)  of  this 
section  by  the  average  price  for  the 
month  of  40-pound  blocks  of  cheese  at 
the  National  Cheese  Exchange  at  Green 
Bay,  WI,  as  reported  monthly  by  the 
Dairy  Division,  Agricultural  Mariceting 
Service.  If  a  handler  has  not  detennined 
a  monthly  average  somatic  cell  count,  it 
will  be  determined  by  the  market 
administrator. 

(b)  The  following  table  shows  the 
factors  and  constants  to  be  used  in 
computing  the  somatic  cell  adjustment: 


Somatic  cell 
counts 

Factors 

Constants  for 
computing 
the  somatic 
cell  adjust¬ 
ment 

1  to  50,000  . 

.300 

.09375 

51 .000  to  100.000 

.200 

.062500 

101 ,000  to 

150,000  . 

.150 

.046875 

151,000  to 

200,000  . 

.100 

.031250 

201 ,000  to 

250,000  . . . 

.050 

.015625 

251 ,000  to 

300,000  . 

.025 

.0078125 

301 ,000  to 

350,000 . . 

.000 

.000000 

351 ,000  to 

400,000  . 

.000 

.000000 

401,000  to 

450,000  _ 

-.025 

-.0078125 

451 .000  to 

500,000  .: . 

-.050 

-.015625 

501,000  to 

550,000  . . 

-.075 

-  .0234375 

551 .000  to 

600,000 . 

-.100 

-.031250 

601 ,000  to 

650,000  . 

-.125 

-  .0390625 

651 .000  to 

700.000  . 

-.150 

-.046875 

701,000  to 

750,000 . 

-.200 

-.062500 

751 ,000  and 
above  . 

-.250 

-.078125 

14-.  In  §  1033.70,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1033.70  Producer-settlement  fund. 
***** 

(b)  The  difference  between  the 
amount  added  pursuant  to  §  1033.61(d) 
and  the  amount  resulting  from  the 
subtraction  pursuant  to  §  1033.61(f) 
shall  be  deposited  in,  or  withdrawn 
from,  this  ^nd.  as  the  case  may  be. 

15.  Section  1033.71  is  amended  by 
revising  the  introductory  text  of 


paragraph  (b)  and  paragraph  (b)(1)  to 
read  as  follows: 

§  1 033.71  Payments  to  the  market 
administrator. 

***** 

(b)  Subject  to  paragraph  (c)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
15th  day  after  the  end  of  each  month  the 
value  of  such  handler’s  milk  pursuant  to 
§  1033.60(a)  through  (1)  and  the  value  of 
bulk  fluid  milk  pr^ucts  received  from 
a  pool  plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.43(d)  as 
determined  pursuant  to  §  1033.60(a).  (b), 
(h),  (i)  and  (j),  less: 

(1)  The  amount  obtained  from 
multiplying  the  weighted  average 
differential  price  applicable  at  the 
location  of  the  plants  from  which  the 
other  source  milk  is  received  (not  to  be 
less  than  zero)  by  the  hundredweight  of 
other  source  milk  for  which  a  value  is 
computed  pursuant  to  §  1033.60(g); 
***** 

16.  Section  1033.72  is  amended  by 
revising  paragraphs  (b).  introductory 
text,  and  (d)(2)  to  read  as  follows: 

§  1033.72  Payments  to  producers  and  to 
cooperative  associations. 
***** 

(b)  On  or  before  the  17th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  make  payment, 
subject  to  paragraphs  (c)  and  (d)  of  this 
section,  to  each  producer  for  milk 
received  firom  such  individual  producer 
and  to  each  cooperative  association  for 
bulk  fluid  milk  products  delivered  from 
its  pool  plant  to  another  pool  plant 
during  the  month  by  handlers  from 
whom  the  appropriate  payments  have 
been  received  pursuant  to  §  1033.71(b) 
of  the  amount  determined  pursuant  to 
§  1033.65,  less: 

*  *  *  *  * 

(d)  *  *  * 

(2)  The  total  pounds  and.  with  respect 
to  final  payments,  the  average  butterfat 
and  protein  content  md  somatic  cell 
count  of  the  milk  for  which  payment  is 
being  made; 

***** 

17.  Section  1033.86  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1033.86  Deduction  for  marketing 
services. 

(a)  The  market  administrator,  in 
making  payments  to  each  producer 
pursuant  to  §  1033.72,  shall  deduct  7 
cents  per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
with  respect  to  the  milk  (except  a 
handler’s  own  farm  production)  of  such 
producer  for  whom  the  marketing 
services  set  forth  in  paragraph  (b)  of  this 


section  are  not  being  performed  by  a 
cooperative  association  as  determined 
by  the  Secretary. 

***** 

PART  1036^-MUJ(  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1036.7  Pool  plant 
***** 

(b)  A  supply  plant  from  which  not 
less  than  40  percent  during  the  months 
of  September,  October  and  November, 
not  less  than  35  percent  during  the 
months  of  January  and  February,  and 
not  less  than  30  percent  in  all  other 
months,  of  the  total  quantity  of  milk 
approved  by  a  duly  constituted  health 
authority  for  fluid  consumption  that  is 
physically  received  at  such  plant  frnm 
dairy  farmers  (including  miUn  diverted 
from  the  plant  as  producer  milk 
pursuant  to  §  1036.13  but  excluding 
milk  received  as  diverted  milk)  and 
handlers  defined  in  §  1036.9(c)  is 
transferred  or  diverted  to  and  physically 
received  in  the  form  of  fluid  milk 
products,  except  filled  milk,  at  pool 
plants  qualified  under  paragraph  (a)  of 
this  section  or  disposed  of  as  route 
disposition  in  the  marketing  area, 
subject  to  the  following  conditions: 

(1)  At  least  one  tank  load  of  Grade  A 
fluid  milk  products  (not  less  than 
45,000  pounds)  must  be  shipped  from 
the  supply  plant  to  a  pool  distributing 
plant  during  one  of  the  months  of 
September.  October  and  November;  and 

(2)  Shipments  to  be  used  in 
determining  qualifying  percentages 
shall  be  milk  transferred  or  diverted  and 
physically  received  by  distributing  pool 
plants,  less  any  transfers  or  diversions 
of  bulk  fluid  milk  products  from  such 
distributing  pool  plants. 
***** 

2.  Section  1036.13  is  amended  by 
revising  the  reference  “(e),  (f)  and  (g)’’ 
in  paragraphs  (a)(3)  and  (b)  to  “(e)  and 
(f)”,  revising  paragraphs  (e),  (f)  and  (h) 
to  read  as  follows,  and  removing  and 
reserving  paragraph  (g): 

§1036.13  Producer  milk. 
***** 

(e)  During  March  through  August, 
subject  to  the  conditions  of  paragraph  (f) 
of  this  section,  the  operator  of  a  pool 
plant  or  a  cooperative  association  may 
divert  the  milk  of  a  producer  without 
limit. 

(f)  Diverted  to  a  nonpool  plant  for  the 
account  of  a  handler  operating  a  pool 
plant  or  for  the  account  of  a  h^dler 
described  in  §  1036.9(c).  subject  to  the 
following  conditions: 
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(1)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  any  producer  that  is 
not  under  the  control  of  a  cooperative 
as.sociation  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (f)(2)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 

January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  physically  received  at  or 
diverted  from  such  pool  plant  during 
the  month; 

(2)  A  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 

January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  that  the  cooperative 
association  caused  to  be  physically 
received  at  or  diverted  from  pool  plants 
during  the  month; 

(3)  During  each  of  the  months  of 
September  through  November  not  less 
than  one  day’s  production  of  a  producer 
must  be  physically  received  at  a  pool 
plant; 

(4)  Milk  of  a  producer  shall  not  be 
eligible  for  diversion  unless  the  milk  of 
such  producer  has  been  physically 
received  at  least  once  as  producer  milk 
at  a  pool  plant  and  the  dairy  farmer  has 
not  been  pooled  on  another  federal 
order  since  that  time; 

(5)  To  the  extent  that  it  would  result 
in  nonpool  plant  status  for  the  pool 
plant  ^m  which  diverted,  milk 
diverted  for  the  account  of  a  cooperative 
association  from  the  pool  plant  of 
another  handler  shall  not  be  deemed  to 
have  been  received  at  such  pool  plant 
and  shall  not  be  producer  milk; 

(6)  Any  milk  diverted  in  excess  of  the 
limit  set  forth  in  paragraph  (f)(1)  and 

(f)(2)  of  this  section  shall  not  be 
producer  milk.  The  diverting  handler 
shall  designate  the  dairy  fanner 
deliveries  that  shall  not  be  producer 
milk.  If  the  handler  fails  to  do  so, 
producer  milk  status  shall  be  forfeited 
with  respect  to  all  milk  diverted  to 
nonpool  plants  by  such  handler;  and 

(7)  Milk  divert^  to  another  order 
plant  shall  be  producer  milk  only  if  a 
Class  II  or  Class  III  classification  is 
designated  for  such  milk  pursuant  to  the 
provisions  of  the  other  order  issued 
pursuant  to  the  Act  and  such  milk  is  not 
subject  to  the  pricing  and  pooling 
provisions  of  such  order. 

(g)  [Reserved] 

(h)  Milk  diverted  pursuant  to 
paragraphs  (a)(3),  (a)(4)  and  (b)  of  this 
section  shall  be  deemed  to  have  been 
received  by  the  diverting  handler  at  the 
location  of  the  plant  to  which  diverted. 


3.  Section  1036.30  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(3)(ii). 
(a)(4)  and  (b)  to  read  as  follows: 

§  1 036.30  Reports  of  receipts  and 
utilization. 

•  *  *  *  • 


(i)  Producer  milk,  showing  in  the  case 
of  milk  received  directly  from  each 
producer  the  pounds  of  milk,  the 
butterfat  and  milk  protein  contained  in 
the  milk,  and  the  somatic  cell  count  of 
the  milk; 

•  •  «  ♦  • 

(3) *  •  • 

(ii)  Transfers  and  diversions  to  other 
plants,  and  the  butterfat  and  milk 
protein  content  of  such  milk; 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat  and  milk  protein, 
and  somatic  cell  count,  as  the  market 
administrator  may  prescribe; 

(b)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk, 
butterfat  and  milk  protein,  and  somatic 
cell  count  contain^  in  milk  from 
producers  for  which  it  is  the  handler 
pursuant  to  §  1036.9  (b)  or  (c),  showing: 

(1)  The  quantity  of  milk  delivered  to 
each  plant;  and 

(ii)  For  each  producer  the  pounds  of 
milk,  butterfat  and  milk  protein  tests, 
and  the  somatic  cell  count; 

(2)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  paragraph  (b)(1)  of  this 
section,  except  that  contained  in 
producer  milk  described  in  §  1036.13(b); 
and 

(3)  Such  other  information  with 
respect  to  its  receipts  and  utilization  of 
skim  milk,  butterfat  and  protein,  and 
somatic  cell  count  as  the  market 
administrator  may  prescribe;  and 
***** 

4.  Section  1036.31  is  amended  by 
revising  paragraph  (a)(2)  and  paragraph 

(b)(3)  to  read  as  follows: 

§  1036.31  Payroll  reports. 

(a) *  •  * 

(2)  The  total  pounds  of  milk,  and, 
with  respect  to  final  payments,  the 
average  butterfat  and  protein  content 
and  somatic  cell  count  of  the  milk  for 
which  payment  is  being  made; 
***** 

(b) *  *  * 

(3)  The  average  butterfat  and  milk 
protein  content,  and  the  somatic  cell 
count,  of  such  milk; 

***** 

5.  Section  1036.32  is  amended  by 
revising  paragraph  (c)(^)  and  paragraph 
(d)  to  read  as  follows: 


§1036.32  Other  reports. 
***** 

(c) *  *  * 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer,  its  average 
butterfat  and  milk  protein  contents,  and 
its  average  somatic  count; 

***** 

(d)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 
paragraphs  (a)  and  (c)  of  this  section, 
each  cooperative  association  that 
operates  a  pool  plant  from  which  bulk 
fluid  milk  products  were  transferred  or 
diverted  to  pool  plants  of  other  handlers 
within  the  time  periods  described  in 
paragraphs  (a)  and  (c)  of  this  section 
shall  report  to  each  such  pool  plant 
operator  and  the  market  administrator 
the  name  and  location  of  the  transferor- 
plant  and  the  total  pounds,  butterfat  and 
protein,  and  somatic  cell  count  included 
in  the  bulk  fluid  milk  products 
transferred  or  diverted  from  each  such 
plant. 

***** 

6.  Section  1036.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

§  1036.41  Shrinkage. 
***** 

(c)  *  *  *  If  the  operator  of  the  plant 
to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  with  protein 
and  butterfat  tests  and  somatic  ceil 
counts  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  association  shall  be 
zero. 

7.  Section  1036.50  is  amended  by 
revising  the  section  heading,  revising 
the  introductory  text,  and  adding  new 
paragraphs  (d),  (e)  and  (f),  to  read  as 
follows: 

§  1036.50  Class  and  component  prices. 

Subject  to  the  provisions  of  §  1036.52, 
the  class  and  component  prices  for  the 
month,  per  hundredweight  or  per 
pound,  shall  be  as  follows: 
***** 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of  the 
following  steps,  rounded  to  the  nearest 
whole  cent: 

(1)  The  skim  milk  price  per 
hundredweight  for  the  month, 
computed  pursuant  to  paragraph  (f)  of 
this  section,  divided  by  100;  and 

(2)  The  butterfat  differential  for  the 
month,  computed  pursuant  to  §  1036.74 
multiplied  by  10. 

(e)  Milk  protein  price.  The  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
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III  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department  and  adjusted  for  the 
current  month  by  the  Dairy  Division, 
and  rounding  the  result  to  the  nearest 
whole  cent, 

(f)  Skim  milk  price.  The  skim  milk 
price  per  hundr^weight  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  differential 
computed  pursuant  to  §  1036.74  times 
35,  and  roimding  the  result  to  the 
nearest  whole  cent. 

8.  Section  1036.53  is  revised  to  read 
as  follows: 

§  1 036.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  on  or  before: 

(a)  The  fifth  day  of  each  month: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  butterfat  differential  for  the 
preceding  month;  and 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  the  skim  milk  price 
computed  pursuant  to  §  1036.50(d),  (e) 
and  (f)  for  the  preceding  month. 

(5)  The  monthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay, 
Wisconsin)  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  §  1036.50(b). 

9.  The  undesignated  center  heading 
before  §  1036.60  is  revised  to  read 
“DIFFERENTIAL  POOL  AND 
HANDLER  OBUGATIONS” 

10.  Section  1036.60  is  revised  to  read 
as  follows: 

§  1036.60  Computation  of  handlers’ 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defined  in  §  1036.9(a),  (b),  and  (c),  an 
obligation  to  the  pool  computed  by 
adding  the  following  values: 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1036.44  multiplied  by  the  difference 
between  the  Class  I  price  (adjusted 
pursuant  to  §  1036.52)  and  the  Class  III 
price; 

(b)  The  pounds  of  producer  milk  in 
Class  II  as  determined  pursuant  to 

§  1036.44  multiplied  by  the  difference 
between  the  Class  n  price  and  the  Class 
III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 


§  1036.44(a)(15)  and  the  value  of  the 
corresponding  protein  pounds 
associated  with  the  skim  milk 
subtracted  from  Class  n  and  Class  III 
pursuant  to  §  1036.44(a)(15),  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month,  as  follows: 

(1)  The  hundredwei^t  of  skim  milk 
and  butterfat  subtract^  from  Class  I 
pursuant  to  §  1036.44(a)(15)  and  the 
corresponding  step  of  §  1036.44(b), 
multiplied  by  the  difference  between 
the  Class  I  price  adjusted  for  location 
and  the  Class  III  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  §  1036.44(a)(15) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 

§  1036.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtract^  from  Class  II 
pursuant  to  §  1036.44(a)(15)  and  the 
corresponding  step  of  §  1036.44(b) 
multiplied  by  the  difference  between 
the  Class  II  price  and  the  Class  III  price, 
plus  the  protein  pounds  in  skim  milk 
subtract^  from  Class  II  pursuant  to 

§  1036.44(a)(15)  multiplied  by  the 
protein  price,  plus  the  butterfat  pounds 
of  overage  subtracted  from  Class  n 
pursuant  to  §  1036.44(b)  multiplied  by 
the  butterfat  price; 

(3)  The  protein  pounds  in  skim  milk 
overage  subtracted  from  Class  in 
pursuant  to  §  1036.44(a)(15)  multiplied 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from  Class 
III  pursuant  to  §  1036.44(b)  multiplied 
by  the  butterfat  price; 

(d)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  II  pursuant  to 
§  1036.44(a)(9)  and  the  corresponding 
step  of  §  1036.44(b),  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  from  Class  II  pursuant 
to  §  1036.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  percentage  of  protein 
in  the  handler’s  receipts  of  producer 
skim  milk  during  the  previous  month, 
as  follows; 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1036.44(a)(9)  and 
the  corresponding  step  of  §  1036.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  III  price  difference  and  the  current 
month's  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 


Class  II  pursuant  to  §  1036.44(a)(9)  and 
the  corresponding  step  of  §  1036.44(b)  at 
the  current  month’s  Class  Il-Class  III 
price  difference  and  the  current  month’s 
protein  and  butterfat  prices,  less  the 
Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(e)  "The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1036.44(a)(7)(i) 
through  (iii),  and  the  corresponding  step 
of  §  1036.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month’s 
Class  I-Class  III  price  difference; 

(f)  The  value  of  the  product  poimds, 
skim  milk  and  butterfat  subtracted  from 
Cla.ss  I  pursuant  to  §  1036.44(a)(7)(iv) 
and  (v)  and  the  corresponding  step  of 

§  1036.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month’s  Class  I-Class  III  price 
difference: 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1036.44(a)(12)  and 
the  corresponding  step  of  §  1036.44(b), 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classifi^  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other  ~ 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month’s  Class  I-Class  III 
price  difference. 

(h)  The  pounds  of  skim  milk  in  Class 

I  producer  milk,  as  determined  pursuant 
to  §  1036.44  multiplied  by  the  skim  milk 
price  for  the  month  computed  pursuant 
to  §  1036.50(f). 

(i)  The  pounds  of  protein  in  skim  milk 

in  Class  II  and  Class  III,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month  for  each  report 
filed,  separately,  multiplied  by  the 
protein  price  for  the  month  computed 
pursuant  to  §  1036.50(e)  and  adjusted 
pursuant  to  §  1036.66  for  the  weighted 
average  somatic  cell  content  of  the 
handler’s  receipts  of  milk.  j 

(j)  The  pounds  of  butterfat  in  all  three 
classes  as  determined  pursuant  to 

§  1036.44  multiplied  by  the  butterfat 
price  for  the  month  computed  pursuant 
to  §  1036.50(d). 

(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
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the  diHerence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  fHoducts  that  are 
allocked  to  Class  I  use.  provided  that 
the  handler  establishes  a  disposition  of 
labeled  reconstituted  fluid  milk 
products;  and 

(1)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fuxKi  of  another  order  under 
§  1036.76(c). 

11.  Section  1036.61  is  revised  to  read 
as  follows: 

§  1036.61  Computation  of  weighted 
average  dflferentiat  value. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  ^m  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1036.60. 
paragraphs  (a)  through  (g)  and  (k)  and 
(1).  for  all  handlers  who  made  reports 
pursuant  to  §  1036.30  and  who  made 
payments  pursuant  to  §  1036.71  kx  the 
preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  §  1036.75(a); 

(c)  Subtil  an  amount  equal  to  the 
total  value  of  the  plus  location 
diflerentials  computed  pursuant  to 

§  103a.75(a); 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computaticMis: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1036.60(g). 

(f)  Subtract  not  less  than  4  cents  ncu’ 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “Weighted 
Average  Differential  Price”. 

12.  Section  1036.62  is  revised  to  read 
as  follows: 

§  1 036.62  Computaflon  of  producer  protein 
price. 

For  each  month  the  market 
administrator  shall  compute  the 
producer  protein  price  to  be  paid  to  all 
producers  for  the  pounds  of  protein  in 
their  milk,  as  follows; 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1036.60. 
paragraphs  (h)  and  (i).  for  all  handlers 


who  ntade  reports  pursuant  to  §  1036.30 
and  who  made  payments  pursuant  to 
§  1036.71  for  the  precedii^  month; 

(b)  Add  all  of  the  negative 
adjustments  and  subtract  all  of  the 
positive  adjustments  determined  for 
each  producer’s  somatic  cell  cmint 
pursuant  to  §  1036.66; 

(c)  Divide  the  resulting  amount  by  the 
total  pounds  of  protein  in  producer 
milk;  and 

(d)  Round  to  the  nearest  whole  cent. 
The  result  is  the  "Producer  protein 
price.” 

13.  New  sections  1036.63  through 
1036.66  are  added  under  revised 
undesignated  center  heading 
“Differential  Pool  and  Handler 
Obligations”  to  read  as  follows: 

§  1 036.63  Uniform  price  and  handlers’ 
obHgations  for  producer  mitk. 

(a)  A  uniform  price  for  producer  milk 
ccmtaining  3.5  percent  Imtterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  §  1036.61  to  the  basic 
formula  fmce  fm’  the  naonth. 

(b)  Handler  obligations  to  producers 
and  coopmtive  associations  for 
producer  milk  ^all  be  determined  in 
accordance  with  the  provisions  of 

§§  1036.65  and  1036.73. 

§  1036.64  Announcement  of  weigMed 
awerage  diffeiential  price,  producer  protein 
price,  and  uniform  price. 

The  market  administrator  shall 
muiounce  puldkdy  on  ot  before  the  13th 
day  after  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  §  1036.61,  the 
fnoducer  protein  price  computed 
pursuant  to  §  1036.62,  and  the  uniform 
price  computed  pursuant  to 
§  1036.63(a). 

§  1036.65  Value  of  producer  miik. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  weighted  average  difl'erential 
price  cwnput^  pursuant  to  §  1036.61 
and  adjusted  pursuant  to  §  1036.75, 
multiplied  by  the  total  hundredwei^t 
of  producer  milk  received  from  the 
producer; 

(b)  The  producer  protein  price 
computed  pursuant  to  §  1036.62  and 
adjusted  pursuant  to  §  1036.66, 
multiplied  by  the  total  milk  [votein 
contained  in  the  producer  milk  received 
foom  the  producer;  and 

(c)  The  butterfat  price  computed 
pursuant  to  §  lQ36.50(d)  multiplied  by 
the  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer. 


f  1036.66  Computation  of  somatic  cell 
ad]ustmenL 

(a)  For  each  producer,  an  adjustment 
to  the  producer  protein  price  for  the 
somatic  cell  count  of  the  producer’s 
milk  shall  be  determined  by  multiplying 
the  constant  associated  with  the 
appropriate  smnatic  cell  count  interval 
in  the  table  in  paragraph  (b)  of  this 
section  by  the  average  price  for  the 
month  of  40'pound  blc^s  of  cheese  at 
the  National  Cheese  Exchange  at  Green 
Bay,  Wl,  as  reported  monthly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service.  If  a  handler  has  not  determined 
a  monthly  average  somatic  cell  count,  it 
will  be  determined  by  the  market 
administrator. 

(b)  The  following  table  shows  the 
factors  and  constants  to  be  used  in 
computing  the  somatic  cell  adjustment: 


Somatic  ceM 
counts 

Factors 

Constants  (or 
computing 
the  somatic 
cell  adjust¬ 
ment 

1  to  50,000  . 

.300 

.09375 

51,000  to  100,000 
101 ,000  to 

.200 

.062500 

150,000  _ 

151 .000  to 

.150 

.046875 

200,000  . 

201,000to 

.100 

.031260 

250,000  . . 

251 .000  to 

.050 

.015625 

300,000  _ 

301 ,000  to 

.025 

.0078125 

350.000  _ 

351.000  to 

.000 

.000000 

400,000  _ 

401,000  to 

.000 

.000000 

450,000  . 

451,000  to 

-.025 

! 

-.0078125 

500,000 _ 

501 ,000  to 

-.050 

-.015625 

550,000  . 

551 .000  to 

-.(»5 

-.0234375 

600,000  . 

601 ,000  to 

-.100 

-.031250 

650,000 _ 

651 ,000  to 

-.125 

-.0390625 

700,000  . . 

701 ,000  to 

-.150 

-  .046875 

750,000  . 

751,000  and 

-.200 

-.062500 

above  _ 

-.250 

-.078125 

14.  Section  1036 is  amended  by 
revisii^  the  introductory  text  of 
paragraph  (b),  paragraph  (b)(1),  and 
par^raph  (c)  to  read  as  follows: 

§  1036.71  Payments  to  the  market 
administrator. 

***** 

(b)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
17th  day  after  the  end  of  each  nxnith  the 
value  of  such  handler’s  milk  pursuant  to 
§  1036.60(a)  through  U)>  less: 
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(1)  The  amount  obtained  from 
multiplying  the  weighted  average 
differential  price  applicable  at  the 
location  of  the  plants  from  which  the 
other  source  milk  is  received  (not  to  be 
less  than  zero)  by  the  hundredweight  of 
other  source  milk  for  which  a  value  is 
computed  pursuant  to  §  1036.60(gh 
***** 

(c)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  operating  a  pool 
plant  who  receives  bulk  fluid  milk 
products  by  transfer  or  diversion  from  a 
pool  plant  operated  by  a  cooperative 
association,  or  who  receives  milk  from 
a  cooperative  association  in  its  capacity 
as  a  handler  pursuant  to  §  1036.9(c)  that 
also  operates  a  pool  plant,  shall  pay  to 
the  market  administrator,  on  or  before 
the  17th  day  after  the  end  of  each 
month,  an  amount  determined  by  the 
sum  of  the  following: 

(1)  The  quantity  of  such  receipts 
classified  as  Class  I  pursuant  to 

§  1036.44(a)(15)  and  the  corresponding 
step  of  §  1036.44(b)  multiplied  by  the 
difference  between  the  Class  I  price 
(adjusted  pursuant  to  §  1036.44(a)(15) 
and  the  corresponding  step  of 
§  1036.44(b)  multipli^  by  the 
difference  between  the  Class  I  price  at 
the  receiving  plant  (adjusted  pursuant  to 
§  1036.52)  and  the  Class  III  price; 

(2)  The  quantity  of  such  receipts 
classified  as  Class  II  pursuant  to 

§  1036.44(a)(15)  and  the  corresponding 
step  of  §  1036.44(b)  multiplied  by  the 
difference  between  the  Class  11  price  and 
the  Class  III  price; 

(3)  The  quantity  of  skim  milk  in  such 
receipts  classifted  as  Class  I  pursuant  to 
§  1036.44(a)(15)  multiplied  by  the  skim 
milk  price  for  the  month  computed 
pursuant  to  §  1036.50(f); 

(4)  The  pounds  of  protein  in  the  skim 
milk  in  such  receipts  classifted  in  Class 
II  and  Class  m.  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  skim  milk  from 
a  pool  plant  operated  by  a  cooperative 
association,  or  ftt)m  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  §  1036.9(c); 

(5)  Tlie  pounds  of  butterfat  in  all  three 
classes  as  determined  pursuant  to 

§  1036.44(b)(15)  multiplied  by  the 
butterfat  price  for  the  month  computed 
pursuant  to  §  1036.50(d);  less 

(6)  Any  payments  made  by  the 
handler  pursuant  to  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  for  such  month. 

*  ft  «  *  * 

15.  Section  1036.72  is  revised  to  read 
as  follows; 


§1036.72  Payments  from  the  producer- 
settlement  fund. 

Subject  to  §  1036.73(c),  on  or  before 
the  18th  day  after  the  end  of  each 
month,  the  market  administrator  shall 
pay  to  each  handler  the  amount,  if  any. 
by  which  the  net  pool  obligation 
pursuant  to  §  1036.60  for  such  handler 
is  less  than  the  value  of  such  handler’s 
receipts  of  producer  milk  at  the 
weighted  average  differential  price 
adjusted  pursuant  for  location  pursuant 
to  §  1036.75,  the  protein  price  before 
adjustments  are  made  for  somatic  cell 
count,  and  the  butterfat  price. 

16.  Section  1036.73  is  amended  by  ^ 
revising  paragraphs  (a)(2)  introductory 
text,  (b)(2),  (d)(2)  and  (d)(3)  to  read  as 
follows; 

§  1 036.73  Payments  to  producers  and  to 
cooperative  associations. 

(a) *  *  * 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  to  each  producer  not 
less  than  the  value  determined  pursuant 
to  §  1036.65,  less  the  following  amounts: 

***** 

(b)  *  *  * 

(2)  On  or  before  the  18th  day  after  the 
end  of  each  month  for  milk  for  which 
payment  is  received  by  the  market 
administrator  pursuant  to  §  1036.71. 
Sucii  payment  shall  be  in  the  amount 
determined  for  such  milk  pursuant  to 
§  1036.65,  less  the  payments  made 
pursuant  to  paragraph  (b)(1)  of  this 
section. 

***** 

(d)  *  *  * 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfat 
and  milk  protein  content  and  somatic 
cell  count  of  the  milk  for  which 
payment  is  being  made; 

(3)  The  minimum  rates  of  payment 
required  by  the  order  and  the  rates  of 
payment  used  if  such  rates  are  other 
than  the  applicable  minimum  rates; 

ft  *  *  ft  * 

§1036.85  [Amended] 

17.  Section  1036.85  is  amended  by 
changing  the  words  “3  cents”  in  the 
introductory  text  to  “4  cents.” 

§  1036.86  [Amended] 

18.  Section  1036.86  is  amended  by 
changing  the  words  “5  cents”  in 
paragraph  (a)  to  “7  cents.” 

PART  104»-MILK  IN  THE  INDIANA 
■MARKETING  AREA 

1.  Section  1049.3  is  revised  to  read  as 
follows: 

§  1 049.3  Route  disposition. 

“Route  disposition”  means  a  delivery 
(including  that  packaged  for  another 


person,  another  distributing  plant, 
disposition  ft'om  a  plant  store  or  from  a 
distribution  point,  and  distribution  by  a 
vendor  or  vending  machine)  of  any 
packaged  fluid  milk  product  classifted 
as  Class  I  milk  other  than  a  delivery  in 
bulk  form  to  any  milk  or  Tilled  milk 
processing  plant. 

2.  Section  1049.6  is  revised  to  read  as 
follows; 

§  1 049.6  Supply  plant 

Supply  plant  means  a  plant  in  which 
some  milk  approved  by  any  duly 
constituted  health  authority  for  fluid 
consumption  in  the  marketing  area  is 
assembled  and  shipped  in  bulk  as  a 
fluid  milk  product  and  is  physically 
unloaded  and  received  into  a 
distributing  plant  during  the  month. 

3.  Section  1049.7  is  amended  by 
revising  paragraphs  (a)  and  (b), 
redesignating  present  paragraph  (c)  as 
paragraph  (d),  and  adding  a  new 
paragraph  (c),  to  read  as  follows: 

§1049.7  Pool  plant 

*  *  ft  *  * 

(a)  A  distributing  plant  with: 

(1)  Total  route  disposition  of  not  less 
than  40  percent  during  each  of  the 
months  of  September  through  February, 
35  percent  during  each  of  the  months  of 
March  through  July,  and  30  percent 
during  the  month  of  August,  of  its  total 
receipts  of  fluid  milk  pr^ucts 
(including  milk  diverted  ft'om  such 
plant  but  excluding  bulk  fluid  milk 
products  received  by  transfer  or 
diversion  ft'om  other  plants  as  Class  II 
or  Class  III  milk)  that  are  approved  by 
a  duly  constituted  health  authority  for 
fluid  consumption,  subject  to  the 
following  conditions: 

(1)  In  making  the  percentage 
computations  in  paragraphs  (a)  (1)  and 
(2)  of  this  section,  a  plant’s  route 
disposition  and  receipts  shall  he 
exclusive  of  filled  milk  and  of  packaged 
fluid  milk  products  received  ftom  other 
pool  or  other  Federal  order  plants; 

(ii)  A  plant  meeting  such  percentage 
requirement  for  the  two  immediately 
preceding  months  and  the  requirement 
of  paragraph  (a)(2)  of  this  section  for  the 
current  month  may  remain  qualified 
under  this  paragraph  in  the  current 
month;  and 

(iii)  A  plant  meeting  the  requirements 
of  this  paragraph  in  each  of  the  months 
of  September  through  May,  inclusive, 
shall  continue  to  have  pool  plant  status 
in  the  months  of  June  and  July 
immediately  following  if  the  plant 
meets  the  requirements  of  paragraph 
(a)(2)  of  this  section; 

(2)  Route  disposition  within  the 
marketing  area  during  the  month  of  at 
least  10  percent  of  such  receipts,  such 
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route  disposition  to  be  exclusive  of 
packaged  fluid  milk  products  received 
from  ^er  plants  and  filled  milk. 

(b)  A  supply  plant  from  whitdi  not 
less  than  40  percent  during  the  months 
of  September  through  February  and  not 
less  than  35  percent  during  the  months 
of  March  through  August,  of  the  Grade 
A  milk  received  horn  producers 
(including  producer  milk  diverted  horn 
the  plant  but  excluding  milk  diverted  to 
such  plant)  and  from  handlers  described 
in  §  1049.9(c)  at  such  plant  during  the 
month  is  shipped  to  plants  qualifying 
for  the  month  pursuant  to  paragraph  (a) 
of  this  section.  A  plant  qualified 
pursuant  to  this  paragraph  in  each  of  the 
immediately  preluding  months  of 
September  flirough  February  shall 
remain  so  qualified  for  the  months  of 
April  through  August  unless  written 
application  is  filed  with  the  market 
administrator  on  ot  before  the  first  day 
of  any  such  month  to  designate  such 
plant  as  a  mm  pool  plant  for  such  month 
and  for  each  subsequent  month  through 
August  during  which  it  would 
otherwise  not  qualify  under  this 
paragraph.  Pool  supply  plant 
qualification  shall  be  subject  to  the 
following  conditions: 

(1)  The  operator  of  a  supply  plant  may 
include  milk  diverted  from  such  plant 
to  pool  distributing  plants  as  qualifying 
deliveries  in  meeting  up  to  one-half  of 
the  required  deliveries; 

(2)  ^ipments  to  be  used  in 
determining  qualifying  percentages 
shall  be  milk  transferr^  or  diverted  and 
physically  received  by  distributing  pool 
plants,  less  any  transfers  or  diversions 
of  bulk  fluid  milk  products  horn  sudi 
distributing  pool  plants;  and 

(3)  The  snipping  percentage 
requirements  of  this  paragraf^  may  be 
increased  or  decrees^  temporarily  by 
up  to  10  percentage  points  by  the 
market  administrator  if  such  person 
finds  that  such  revision  is  necessary  to 
obtain  needed  shipments  or  to  pirevent 
unecoTKMnic  shipments.  Before  making 
such  a  finding,  the  maricet  administrator 
shall  investigate  the  need  for  revision  on 
either  such  person’s  own  initiative  or  at 
the  request  of  interested  persons.  If  the 
investigation  shows  that  a  temporary 
revision  might  be  appropriate,  the 
market  administrator  shall  issue  a  notice 
stating  that  revision  is  being  considered 
and  invite  data,  views,  or  arguments  in 
fovor  of  or  in  opposition  to  the  proposed 
temporary  revision. 

(c)  Any  plant  that  qualifies  as  a  pool 
plant  in  each  of  the  immediately 
preceding  three  months  pursuant  to 
paragraph  (a)  of  this  section  or  by 
meeting  the  shipping  percentages  in 
paragraph  (b)  of  this  section  that  is 
unable  to  meet  such  performance 


standards  for  the  current  month  because 
of  unavoidable  circumstances 
determined  by  the  market  administrator 
to  be  beyond  the  control  of  the  handler 
operating  the  plant,  such  as  a  natural 
disaster  (ice  storm,  wind  storm,  flood) 
fire,  breakdown  of  equipment,  or  work 
stoppage,  shall  be  considered  to  have 
met  the  minimum  performance 
standards  during  the  period  of  such 
unavoidable  circumstances,  but  such 
relief  shall  not  be  granted  for  more  than 
two  consecutive  months. 
***** 

4.  Section  1049.13  is  revised  to  read 
as  follows: 

f  1049.13  Producer  miHc. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  from 
producers  which  is: 

(a)  Received  at  a  pool  plant  directly 
from  a  producer,  excluding  any  such 
milk  received  by  diversion  from  another 
pool  plant; 

(b>  Received  at  a  pool  plant  from  a 
handler  described  in  §  1049.9(c)  under 
the  conditions  set  forth  therein; 

(c)  Received  by  a  handler  described  in 
§  1049.9(c)  btan  producers  in  excess  of 
the  quantity  delivered  to  pool  plants; 

(d)  Ihv^ed  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant;  or 

(e)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  (other  than  a  producer- 
handler  plant)  ftM-  the  account  of  the 
handler  operating  such  pool  plant  or  for 
the  account  of  a  handler  described  in 

§  1049.9(b),  subject  to  the  following 
ctBvditions: 

(1)  During  each  of  the  months  of  . 
September  throi^  November  not  less 
than  one  day’s  production  of  the 
producer  must  be  physically  received  at 
a  pool  plant; 

(2)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  any  producer  that  is 
not  under  the  control  of  a  coopwative 
association  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (e)(3)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  perc^  during  the  months 
of  SeptembCT  through  November, 
January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  physically  received  at  or 
diverted  &t>m  such  pool  plant  dviring 
the  month; 

(3)  A  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 
January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  that  the  cooperative 
association  caused  to  be  physically 


received  at  or  diverted  from  pool  plants 
during  the  month; 

(4)  Any  milk  diverted  in  excess  of  the 
limit  set  forth  in  paiagraph  (e)  (2)  or  (3) 
of  this  section  shall  not  producer 
milk.  The  diverting  handier  shall 
designate  the  dairy  farmer  deliveries 
that  ^all  not  be  producer  milk.  If  the 
handler  fails  to  designate  the  dairy 
farmer  deliveries  which  are  ineligible, 
producer  milk  status  shall  Im  for^ted 
with  respect  to  all  milk  diverted  to 
nonpoot  plants  by  such  handler;  and 

(f)  Milk  diverted  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  shall 
be  pric^  at  the  location  of  the  plant 
where  it  is  received,  except  that  the 
uniform  price  applicable  to  milk  that  is 
diverted  to  a  plant  located  outside  the 
areas  specified  in  §  1049.52(a)  (1) 
through  (3)  shall  not  be  adjusted 
downward  below  the  uniform  jmce  for 
the  month  applicable  at  the  location  of 
the  producer’s  farm:  Provided,  That  65 
percent  or  more  of  such  producer’s  milk 
is  delivered  to  a  plant  or  plants  in  an 
area  specified  in  §  1049.52(a)  (1) 
through  (3)  or  to  a  plant  at  which  the ' 
same  or  a  higher  uniform  price  is 
applicable. 

5.  Section  1049.30  is  amended  by 
revising  paragraphs  (a)(1),  (a)(6),  and  (c), 
to  read  as  follows: 

§  1049.30  Reports  of  receipts  and 
utilizatton. 

***** 

(а) *  *  * 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants,  showing  the  pounds  of  milk, 
butterfat  and  milk  protein  contained  in 
the  milk,  and  the  somatic  cell  count  of 
the  milk; 

***** 

(б)  The  utilization  or  disposition  of  all 
skim  milk  and  butterfat  required  to  he 
reported  pursuant  to  this  paragraph, 
showing  separately: 

(i)  Total  route  dispositions  and  route 
disposition  in  the  marketing  area, 
showing  separately  such  disposition  of 
filled  milk  inside  and  outside  the 
marketing  area;  and 

(ii)  Transfers  and  diversions  to  other 
plants,  the  butterfat  and  milk  protein 
content  of  such  milk,  and  the  somatic 
cell  count  of  the  milk; 
***** 

(c)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk, 
butterfat  and  milk  protein,  and  somatic 
cell  coimt  contained  in  milk  from 
producers  for  which  it  is  the  handler 
pursuant  to  §  1049.9  (h)  or  (c).  showing: 
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(1)  The  quantities  of  such  rec.eipts 
delivered  to  each  pool  plant  of  other 
handlers;  and 

(ii)  The  classification  of  such  receipts 
diverted  pursuant  to  §  1049.13. 

(2)  [Reserved] 

***** 

6.  Section  1049.31  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§1049.31  Payroll  reports. 

(a)  *  *  * 

(3)  The  average  butterfat  content, 
average  milk  protein  content,  and 
average  somatic  cell  count  of  such  milk; 
and 

(4)  The  price  per  hundredweight, 
butterfat  and  milk  protein  prices  and 
somatic  cell  adjustment  to  the  producer 
protein  price,  the  gross  amount  due,  the 
amount  and  nature  of  any  deductions, 
and  the  net  amount  paid. 
***** 

7.  Section  1049.32  is  amended  by 
removing  paragraph  (a)  and  the 
paragraph  designation  from  paragraph 

(b)  and  removing  the  words  “’’paragraph 
(a)  of  this  section  and’’. 

8.  Section  1049.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

§  1049.41  Shrinkage. 
***** 

(c)  *  *  *  If  the  operator  of  the  plant 
to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  with  protein 
and  butterfat  tests  and  somatic  cell 
counts  determined  horn  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  association  shall  be 
zero. 

9.  Section  1049.50  is  amended  by 
revising  the  section  heading,  revising 
the  introductory  text  and  paragraph  (a), 
and  adding  new  paragraphs  (d),  (e)  and 
(f).  to  read  as  follows: 

§  1049.50  Class  and  component  prices. 

Subject  to  the  provisions  of  §  1049.52, 
the  class  and  component  prices  for  the 
month,  per  hundredweight  or  per 
pound,  shall  be  as  follows: 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $1.90. 
***** 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of  the 
following  steps,  rounded  to  the  nearest 
whole  cent: 

(1)  The  skim  milk  price  per 
hundredweight  for  the  month, 
computed  pursuant  to  paragraph  (f)  of 
this  section,  divided  by  100;  and 


(2)  The  butterfat  differential  for  the 
month,  computed  pursuant  to  §  1049.74 
multiplied  by  10. 

(e)  Afiiic  protein  price.  The  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
111  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department  and  adjusted  for  the 
current  month  by  the  Dairy  Division, 
and  rounding  the  result  to  the  nearest 
whole  cent. 

(f)  Skim  milk  price.  ’The  skim  milk 
price  per  hundr^weight  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  differential 
computed  pursuant  to  §  1049.74  times 
35,  and  rounding  the  result  to  the 
nearest  whole  cent. 

10.  Paragraphs  (a)  and  (b)  of  §  1049.52 
are  revised  to  read  as  follows: 

§  1 049.52  Plant  location  adjustments  for 
handlers. 

(а)  For  producer  milk  received  at  pool 
plants  located  in  the  following  zones, 
which  milk  is  classified  as  Class  I  milk 
or  assigned  Class  I  location  adjustment 
credit  pursuant  to  paragraph  (b)  of  this 
section,  the  price  comput^  pursuant  to 
§  1049.50(a)  shall  be  adjusted  as  set 
forth  in  paragraphs  (a)(1)  through  (a)(7), 
as  follows,  except  that  in  no  event  shall 
the  adjustment  result  in  a  price  less  than 
the  Class  III  price  for  the  month: 

(1)  Zero  adjustment  zone.  Any 
Indiana  county  not  specifically  named 
in  paragraphs  (a)(2)  through  (a)(5)  of  this 
section,  and  not  part  of  the  Louisville- 
Lexington-Evansville  marketing  area. 

(2)  Plus  10-cent  adjustment  zone.  The 
Indiana  counties  of  Jackson,  Jefferson, 
Jennings,  Lawrence,  Ripley,  Scott  and 
Swntzerland. 

(3)  Minus  10-cent  adjustment  zone. 
The  Indiana  counties  of  Adams,  Allen, 
Benton,  Blackford,  Carroll,  Cass,  Fulton, 
Huntington.  Jay,  Miami,  Wabash,  Wells, 
and  White. 

(4)  Minus  20-cent  adjustment  zone. 
The  Indiana  counties  of  Dekalb.  Elkhart, 
Jasper,  Kosciusko,  Lagrange,  La  Porte, 
Marshall,  Newton,  Noble,  Pulaski, 
Starke,  Steuben,  St.  Joseph,  and 
Whitley;  and  the  Michigan  counties  of 
Berrien,  Branch.  Cass  and  St.  Joseph. 

(5)  Minus  35-cent  adjustment  zone. 
The  Indiana  counties  of  Lake  and  Porter. 

(б)  At  locations  in  other  Federal  order 
marketing  areas,  the  appropriate  price 
adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  imder 
the  order  for  the  area  in  which  the  plant 
is  located  and  the  Class  I  price  specified 
in  §  1049.50(a).  For  purposes  of  this 


paragraph,  the  locations  in  the  Ohio 
counties  of  Elefiance,  Paulding,  Van 
Wert  and  Williams,  and  the  Michigan 
counties  of  Hillsdale,  Lenawee  and 
Monroe  that  are  not  part  of  any  Federal 
milk  order  marketing  area,  will  be 
considered  to  be  in  pricing  zone  1  of  the 
Ohio  Valley  milk  marketing  area. 

(7)  At  locations  outside  any  Federal 
order  marketing  area  and  north  of  38 
degrees  latitude,  the  applicable 
adjustment  rate  per  hundredweight 
shall  be  based  on  the  shortest  highway 
distance  between  the  plant  and  the 
nearest  of  the  Monument  Circle, 
Indianapolis,  Indiana,  or  the  main  post 
offices  of  Fort  Wayne,  South  Bend,  or 
Valparaiso,  Indiana,  and  shall  be  minus 
2.0  cents  for  each  10  miles  or  fraction 
thereof  frcm  such  point  in  addition  to 
the  amount  of  the  location  adjustment 
pursuant  to  paragraphs  (a)  (1)  through 

(5)  of  this  section  applicable  at  the 
resmective  point. 

(o)  For  the  purpose  of  calculating 
adjustments  pursuant  to  this  section, 
transfers  between  pool  plants  shall  be 
assigned  Class  I  disposition  at  the 
transferee-plant,  in  excess  of  the 
receipts  at  such  plant  from  producers 
and  handlers  pursuant  to  §  1049.9  (b) 
and  (c)  and  the  volume  assigned  as 
Class  I  to  receipts  &t>m  other  order 
plants  and  unregulated  supply  plants, 
such  assignment  to  be  made  first  to 
transferor-plants  at  which  the  Class  I 
price  is  not  less  than  the  Class  I  price 
at  the  transferee  plant,  and  then  to 
receipts  from  plants  with  lower  Gass  I 
prices  in  sequence  beginning  with  the 
plant  having  the  highest  Class  I  price. 
***** 

11.  Section  1049.53  is  revised  to  read 
as  follows: 

§  1049.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  on  or  before: 

(a)  The  fifth  day  of  each  month: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  butterfat  differential  for  the 
preceding  month;  and 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  the  skim  milk  price 
computed  pursuant  to  §  1049.50  (d),  (e) 
and  (f)  for  the  preceding  month. 

(5)  The  monthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay, 
Wisconsin)  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1049.50(b). 

12.  The  undesignated  center  heading 
before  §  1049.60  is  revised  to  read 
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•  DIFFERENTIAL  POOL  AND 
HANDLER  OBUGATIONS” 

13.  Section  1049.60  is  revised  to  read 
as  follows: 

§  1049.60  Computation  of  handlers' 
obligations  to  p^. 

The  market  administrator  shall 
compute  each  month  for  each  pool  plant 
of  each  handler,  and  for  each  handler 
pursuant  to  §  1049.9  (b)  and  (c),  an 
obligation  to  the  pool  computed  by 
adding  the  following  values: 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1049.44  multiplied  by  the  difference 
between  the  Class  I  price  (adjusted 
pursuant  to  §  1049.52)  and  the  Class  III 
price; 

(b)  The  pounds  of  producer  milk  in 
Class  n  as  determined  pursuant  to 

§  1049.44  multiplied  by  the  diflerence 
between  the  Class  II  price  and  the  Class 
III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

§  1049.44(a)(14)  and  the  value  of  the 
corresponding  protein  pounds  . 
associated  with  the  skim  milk 
subtracted  horn  Class  II  and  Class  III 
pursuant  to  §  1049.44(a)(14).  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler's  receipts  of  producer  skim 
milk  during  the  month,  as  follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtract^  from  Class  I 
pursuant  to  §  1049.44(a)(14)  and  the 
corresponding  step  of  §  1049.44(b], 
multiplied  by  the  difference  between 
the  Class  I  price  adjusted  for  location 
and  the  Class  in  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  §  1049.44(a)(14) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  &om  Class  I  pursuant  to 

§  1049.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtract^  h-om  Class  II 
pursuant  to  §  1049.44(a)(14)  and  the 
corresponding  step  of  §  1049.44(b) 
multiplied  by  the  difference  between 
the  Class  11  price  and  the  Class  III  price, 
plus  the  protein  pounds  in  skim  milk 
subtracted  from  Class  n  pursuant  to 

§  1049.44(a)(14)  multiplied  by  the 
protein  price,  plus  the  butterfat  pounds 
of  overage  subtracted  from  Class  U 
pursuant  to  §  1049.44(b)  multiplied  by 
the  butterfat  price; 

(3)  The  protein  pounds  in  skim  milk 
overage  subtracted  from  Class  III 
pursuant  to  §  1049.44(a)(14)  multiplied 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from  Class 


in  pursuant  to  §  1049.44(b)  multiplied 
by  the  butterfat  price; 

(d)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  n  pursuant  to 

§  1049.44(a)(9)  and  the  corresponding 
step  of  §  1049.44(b).  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  from  Class  II  pursuant 
to  §  1049.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  percentage  of  protein 
in  the  handler’s  receipts  of  producer 
skim  milk  during  the  previous  month, 
as  follows: 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1049.44(a)(9)  and 
the  corresponding  step  of  §  1049.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  1- 
Class  III  price  difference  and  the  current 
month’s  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices: 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  §  1049.44(a)(9)  and 
the  corresponding  step  of  §  1049.44(b)  at 
the  current  month’s  Class  Il-Class  III 
price  difference  and  the  current  month’s 
protein  and  butterfat  prices,  less  the 
Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1049.44(a)(7)  (i) 
through  (iv),  and  the  corresponding  step 
of  §  1049.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month’s 
Class  I-Class  III  price  difference: 

(0  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1049.44(a)(7)  (v) 
and  (vi)  and  the  corresponding  step  of 
§  1049.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month’s  Class  1-Class  III  price 
difference; 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1049.44(a)(ll)  and 
the  corresponding  step  of  §  1049.44(b), 
excluding  such  hund^weight  in 
receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plemt  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  frt)m  which 
an  equivalent  volume  was  received  at 


the  current  month’s  Class  I-Class  III 
price  difference. 

(h)  The  pounds  of  skim  milk  in  Class 

I  producer  milk,  as  determined  pursuant 
to  §  1049.44  multiplied  by  the  skim  milk 
price  for  the  month  computed  pursuant 
to  §  1049.50(f). 

(i)  The  pounds  of  protein  in  skim  milk 
in  Class  II  and  Class  HI,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month  for  each  report 
filed,  separately,  multiplied  by  the 
protein  price  for  the  month  computed 
pursuant  to  §  1049.50(e)  and  adjusted 
pursuant  to  §  1049.66  for  the  weighted 
average  somatic  cell  content  of  the 
handler’s  receipts  of  milk. 

(j)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use,  provided  that 
the  handler  establishes  a  disposition  of 
labeled  reconstituted  fluid  milk 
products;  and 

(k)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1049.76(c). 

14.  Section  1049.61  is  revised  to  read 
as  follows: 

§  1049.61  Computation  of  weighted 
average  differential  value. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  from  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1049.60, 
paragraphs  (a)  through  (g)  and  (j)  and 
(k),  for  all  handlers  who  made  reports 
pursuant  to  §  1049.30  and  who  made 
payments  pursuant  to  §  1049.71  for  the 
preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  §  1049.75(a); 

(c)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 
differentials  computed  pursuant  to 

§  1049.75(a); 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 


'O 
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(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations; 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1049.60(g). 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “Weighted 
Average  Differential  Price”; 

15.  Section  1049.62  is  revised  to  read 
as  follows: 

§  1049.62  Computation  of  producer  protein 
price. 

For  each  month  the  maricet 
administrator  shall  compute  the 
producer  protein  price  to  be  paid  to  all 
producers  for  the  pounds  of  protein  in 
their  milk,  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1049.60, 
paragraphs  (h)  and  (i),  for  all  handlers 
who  made  reports  pursuant  to  §  1049.30 
and  who  made  payments  pursuant  to 

§  1049.71  for  the  preceding  month; 

(b)  Add  all  of  the  negative 
adjustments  and  subtract  ail  of  the 
positive  adjustments  determined  for 
each  producer’s  somatic  ceil  count 
pursuant  to  §  1049.66; 

(c)  Divide  the  resulting  amount  by  the 
total  pounds  of  protein  in  producer 
milk;  and 

(d)  Round  to  the  nearest  whole  cent. 
The  result  is  the  “Producer  protein 
price.” 

16.  New  §§  1049.63  through  1049.66 
are  added  under  the  revised 
undesignated  center  heading 
“Differential  Pool  and  Handler 
Obligations”  to  read  as  follows: 

§  1049.63  llRiform  price  and  handlers' 
obligations  for  producer  milk. 

(a)  A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  §  1049.61  to  the  basic 
formula  price  for  the  month. 

(b)  Handler  obligations  to  producers 
and  cooperative  associations  for 
producer  milk  shall  be  determined  in 
accordance  with  the  provisions  of 

§§  1049.65  and  1049.73. 

§  1 049.64  Announcement  of  weighted 
average  differential  price,  producer  protein 
price,  and  uniform  price. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  14th 
day  after  the  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  §  1049.61,  the 
producer  protein  price  computed 
pursuant  to  §  1049.62,  and  the  uniform 


price  computed  pursuant  to 
§  1049.63(a). 

§  1 049.65  Value  of  producer  milk. 

The  value  of  producer  milk  shall  be 
the  sum  of; 

(a)  The  weighted  average  differential 
price  comput^  pursuant  to  §  1049.61 
and  adjusted  pursuant  to  §  1049.75, 
multiplied  by  the  total  hundredweight 
of  producer  milk  received  from  the 
producer; 

(b)  The  producer  protein  price 
computed  pursuant  to  §  1049.62  and 
adjusted  pursuant  to  §  1049.66, 
multiplied  by  the  total  milk  protein 
contained  in  the  producer  milk  received 
from  the  producer,  and 

(c)  The  butterfat  price  computed 
pursuant  to  §  1049.50(d)  multiplied  by 
the  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer. 

§  1049.66  Ck>mputation  of  somatic  cell 
adjustment 

(a)  For  each  producer,  an  adjustment 
to  the  producer  protein  price  for  the 
somatic  cell  count  of  the  producer’s 
milk  shall  be  determined  by  multiplying 
the  constant  associated  with  the 
appropriate  somatic  cell  count  interv  al 
in  the  table  in  paragraph  (b)  of  this 
section  by  the  average  price  for  the 
month  of  40-pound  blocks  of  cheese  at 
the  National  Cheese  Exchange  at  Green 
Bay,  WT,  as  reported  monthly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  If  a  handler  has  not  determined 
a  monthly  average  somatic  cell  count,  it 
will  be  determined  by  the  market 
administrator. 

(b)  The  following  table  shows  the 
factors  and  constants  to  be  used  in 
computing  the  somatic  cell  adjustment: 


Somatic  ceil 
counts 

Factors 

Constants  lor 
computing 
the  somatic 
ceil  adjust¬ 
ment 

1  to  50,000  . . 

.300 

.03375 

51,000  to  100,000 

.200 

.062500 

101,000  to 

150,000  . . 

.150 

.046875 

151,000  to 

200,000 . 

.100 

.031250 

201 ,000  to 

250,000  . 

.050 

.015625 

251,000  to 

300,000 . 

.025 

.0073125 

301 .000  to 

350,000  . 

.000 

.000000 

351 .000  to 

400,000  . 

.000 

.000000 

401,000  to 

450,000  . 

-.025 

-.0078125 

451 ,000  to 

500,000 . 

-.050 

-.015625 

501 ,000  to 

550,000 . 

-.075 

-.0234375 

Somatic  cell 
counts 

.Factors 

Constants  for 
computing 
the  somatic 
ceil  adjust¬ 
ment 

551,00010 

600,000 . 

-.100 

-.031250 

601 ,000  to 

650,000 . . 

-.125 

-  -.0390625 

651 .000  to 

700,000  _ 

-.150 

-.046875 

701 .000  to 

750,000  . . 

-.200 

-.062500 

751 .000  and 
above . . . 

-.250 

-.078125 

17.  Section  1049.71  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  1 049.71  Payments  to  the  producer 
settlement  fund. 

(a)*  *  * 

(1)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §  1049.60. 

(2)  The  sum  of: 

(1)  The  value  of  such  handler’s 
receipts  of  producer  milk  at  the 
weighted  average  differential  price 
adjusted  pursuant  to  §  1049.75; 

(ii)  The  value  of  the  protein  in  such 
handler’s  receipts  of  producer  milk  at 
the  producer  protein  price  computed 
pursuant  to  §  1049.62;  and 

(iii)  The  value  at  the  weighted  average 
differential  price  applicable  at  the 
location  of  the  plant  from  which 
received  of  other  source  milk  for  which 
a  value  is  computed  pursuant  to 

§  1049.60(g). 

***** 

18.  Section  1049.73  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2),  paragraph  (c)(2)(ii),  and 
paragraph  (d)(2)  to  read  as  follows: 

§  1 049.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  *  *  * 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month  to  each  producer,  not 
less  than  the  value  determined  pursuant 
to  §  1049.65,  less  any  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
section,  and  less  the  deduction  for 
advertising  and  promotion  made 
pursuant  to  §  1049.107.  •  *  * 
***** 

(c) *  •  * 

(2)*  *  * 

(ii)  On  or  before  the  16th  day  of  the 
following  month  for  milk  received 
during  the  month,  not  less  than  the 
value  of  milk  determined  pursuant  to 
§  1049.65,  less  any  payments  made 
pursuant  to  paragraph  (c)(2)(i)  of  this 
section. 

(d)  *  *  • 
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(2)  The  daily  and  total  pounds  of 
producer  milk,  its  butterfat  and  milk 
protein  content,  and  the  somatic  cell 
count  of  the  milk; 

***** 

19.  Section  1049.75  is  revised  to  read 
as  follows: 

§  1049.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  weighted  average  differential  • 
price  for  producer  milk  received  at  pool 
plants  or  diverted  to  nonpool  plants 
shall  be  adjusted  according  to  the 
location  of  the  plants  at  which  it  was 
received  or  was  deemed  to  have  been 
received  at  the  rates  set  forth  in 

§  1049.S2(a),  except  that  the  adjusted 
weighted  average  diHerential  price  plus 
the  withholding  rate  for  the  Advertising 
and  Promotion  program  computed  in 
§  1049.121(e),  shall  be  not  less  than  zero 
for  the  month. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1049.71  and  1049.72  the 
weighted  average  differential  price  shall 
be  adjusted  at  the  rates  set  forth  in 

§  1049.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
weighted  average  differential  price  shall 
not  be  less  than  zero. 

20.  Section  1049.78  is  revised  to  read 
as  follows: 

§  1049.78  Charges  on  overdue  accounts. 

(a)  Any  unpaid  obligation  of  a  handler 
pursuant  to  §  1049.71,  §  1049.76, 

§  1049.77(a),  §  1049.78,  §  1049.85,  or 
§  1049.86(a)  shall  be  increased  1  percent 
beginning  on  the  first  day  after  the  due 
date  of  such  obligation  and  on  tlie  same 
day  of  each  succeeding  month  until 
such  obligation  is  paid.  All  such  charges 
on  overdue  accounts  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

(b)  Any  obligation  that  was 
determined  at  a  date  later  than  that 
prescribed  by  the  order  because  of  a 
handler’s  failure  to  submit  a  report  to 
the  market  administrator  when  due, 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

§1049  86  [Amended] 

21.  Section  1049.86  is  amended  by 
changing  the  words  “5  cents”  in 
paragraph  (a)  to  “7  cents.” 

Dated;  August  9, 1993. 

Eugene  Branstool, 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 
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7  CFR  Part  1099 

[Docket  No.  AO-183-A45;  DA-90-017] 

Milk  in  the  Paducah,  Kentucky, 

Marketing  Area;  Order  Amending 
Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule  and  withdrawal. 

SUMMARY:  This  rule  withdraws  an  order 
to  terminate  the  Paducah,  Kentucky, 
Federal  milk  order  and  amends  the 
order  based  on  a  hearing  held  in  the  fall 
of  1990.  The  major  changes  to  the  order 
relate  to  milk  classification  and  the 
pricing  of  reconstituted  milk. 

EFFECTIVE  DATE:  October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  frnal  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule,  which  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform,  is  not  intended  to 
have  a  retroactive  effect.  It  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (“the  Act”),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(Aj  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order,  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 


The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handier  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

Prior  documents  in  this  proceeding: 

Advance  Notice  of  Proposed 
Rulemaking:  Issued  March  29, 1990; 
published  April  3, 1990  (55  FR  12469). 

Notice  of  Hearing:  Issued  July  11, 

1990:  published  July  17, 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs;  Issued  March  28, 

1991:  published  April  3, 1991  (56  FR 
13603). 

Recommended  Decision:  Issued 
November  6, 1991;  published  November 
22, 1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24, 1991; 
published  January  6, 1992  (57  FR  383). 

Order  Terminating  the  Orders:  Issued 
October  20, 1992;  published  October  26. 

1992  (57  FR  48449). 

Reinstatement  of  the  Orders:  Issued 

January  19. 1993;  published  February  2. 

1993  (58  FR  6679). 

Final  Decision:  Issued  February  5, 
1993;  published  March  5. 1993  (58  FR 
12634). 

Proposed  Termination  of  Order: 

Issued  April  20, 1993;  published  April 
27,  1993  (58  FR  25577). 

Referendum  Order:  Issued  June  25. 
1993;  published  July  1, 1993  (58  FR 
35362). 

Findings  and  Determinations 

The  order  to  terminate  the  Paducah, 
Kentucky,  milk  marketing  order,  issued 
October  20, 1992  (57  FR  48449),  which 
was  suspended  effective  December  1, 
1992,  (58  FR  6679),  is  hereby 
withdrawn.  The  order  was  reinstated  on 
December  1, 1992,  to  comply  with  a 
temporary  restraining  order  issued  by 
the  United  States  District  Court  for  the 
Western  District  of  Tennessee  on 
December  31, 1992. 

When  producer  approval  of  the 
amended  orders  was  not  indicated  in  a 
referendum,  comments  were  sought 
concerning  possible  termination  of  the 
order.  The  comments  received  indicated 
that  there  had  been  a  substantial  change 
in  producers  supplying  the  market.  A 
new  referendum  was  ordered  using  May 
1993  as  the  representative  period.  The 
amended  order  subsequently  was 
approved.  Therefore,  it  is  appropriate  at 
this  time  to  withdraw  the  termination 
order  issued  October  20, 1992  and  to 
proceed  to  amend  the  order  as  approved 
by  producers. 
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The  following  Hndings  and 
determinations  supplement  those  that 
were  made  when  die  Paducah  order  was 
first  issued  and  when  it  was  amended. 
The  previous  findings  and 
determinations  are  hereby  ratified  and 
conHimed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Act,  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7 
part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  all  Federal  milk  order  marketing 
areas. 

Based  on  the  evidence  introduced  at 
such  hearing  and  the  record  thereof,  it 
is  found  that: 

(1)  The  said  order,  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order,  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order,  as  hereby 
amended,  regulates  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk 
marketed  within  the  marketing  area  to 
sign  a  proposed  marketing  agreement 
tends  to  prevent  the  eflectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy 
of  the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  l^  producers  of  at  least  two- 
thirds  of  flie  milk  produced  for  sale  in 
the  marketing  area  who  participated  in 
a  referendum  and  who  during  the 
determined  representative  period  were 


engaged  in  the  production  of  milk  for 
sale  in  the  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1099 

Milk  marketing  orders. 

Order  Relative  to  Handling 

On  and  after  October  1, 1993,  the 
handling  of  milk  in  the  Paducah, 
Kentucky,  marketing  area  shall  be  in 
conformity  to,  and  in  compliance  with, 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  amended,  as 
follows: 

PAFTT  1099— MILK  IN  THE  PADUCAH, 
KENTUCKY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1099  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

2.  Section  1099.15  is  revised  to  read 
as  follows: 

§1099.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  us^  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
m^ified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

3.  Section  1099;16  is  revised  to  read 
as  follows: 

§  1099.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  ocwithout  the  addition  of  other 
ingredients. 


4.  A  new  §  1099.19  is  added  to  read 
as  follows: 

§  1099.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1099.13, 1099.41  and 
1099.52. 

5.  Section  1099.40  is  revised  to  read 
as  follows: 

§  1099.40  Classes  of  utilization. 

Except  as  provided  in  §  1099.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1099.30  shall  be  classified  as  follows; 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  pm7)ose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  nroduce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 
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(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  hozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  squr  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepaiied  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products:  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Better,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcmitrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
s^ion  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (b)(4)  (i)-(iv)  of  tiiis  section, 
that  are  disposed  of  by  a  handler  for 
animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specific  in 
paragraphs  (bK4)  (i)-(iv)  of  Ais  section, 
that  are  dumped  by  a  handler.  The 
market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 


dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  maiicet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1099.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1099.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1099.41(a)  to  the  receipts  specified  in 
§  1099.41(a)(2)  and  in  shrinkage 
specified  in  §  1099.41  (b)  and  (c). 

6.  Section  1099.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (aKl)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§1099.42  Classification  of  transfers  md 
diversions. 

***** 

(a)*  *  • 

(1)  *  *■  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)*  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  sudi 
nonpool  plant;  and 
***** 

7.  Section  1099.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§  1099.43  General  classification  niles. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1099.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1099.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1099.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i),  and 
(a)(9),  and  by  revising  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii),  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

§  1 099.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  dispos^  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packag^  fluid  milk  pr^ucts  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  sh^l  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1099.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  b^inning  of  the  month,  but  not  in 
excess  of  the  pmunds  of  skim  milk 
remaining  in  Class  II.  *  *  * 
***** 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (exce[k  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
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fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1099.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Cla.ss  III  milk  pursuant  to 
§  1099.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
11; 

(7)*  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1099.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 

«  *  *  *  « 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1099.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

9.  Section  1099.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1099.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***'*« 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1099.43(d)  and 
§  1099.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

«  •  *  «  * 

10.  Section  1099.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§1099.60  Handler's  value  of  milk  tor 
computing  uniform  price. 

*  «  *  *  * 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1099.43(d)  and  the  hundredweight  of 


skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1099.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1099.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

*  *  *  «  « 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  1  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1099.43(d)  and  §  1099.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  1  pursuant  to 

§  1099.44(a)(ll)  and  the  corresponding 
step  of  §  1099.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  1  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  111  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1099.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  r^eipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1099.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  Class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 


products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1099.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)|5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1099.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
*  *  *  «  « 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  *  •  *  • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  1  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  HI 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  HI 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

«  «  *  *  • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  1  use  under  §  1099.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  1  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 


43522  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  mai^et  administrator. 

12.  Section  1099.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1099.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1099.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1099.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1099.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1099.60  (d)  and  (f);  and 
***** 

Dated:  August  9, 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Serx’ices. 

IFR  Doc.  93-19670  Filed  8-16-93;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Paris  931, 932  and  933 
[No.  93-69] 

Members  of  the  Federal  Home  Loan 
Banks 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  in 
its  entirety  its  existing  regulations 
governing  membership  in  the  Federal 
Home  Loan  Bank  System  (FHLBank 
System)  in  resptmse  to  changes  made  to 
the  Federal  Home  Loan  Bank  Act  (Bank 
Act)  by  the  Financial  Institutions 
Reform,  Rbcovery  and  Enforcement  Act 
of  1989  (FIRREA).  The  final  rule  sets 
forth  membership  application 
procedures,  eligibility  requirements  for 
membership  approval,  stock 
requirements  for  membership, 
requirements  and  procedures  in 


connection  with  termination  of 
membership,  and  provisions  concerning 
the  transfer  of  Federal  Home  Loan  Bank 
(FHLBank)  stock  in  consolidations 
involving  member  and  nonmember 
institutions.  In  addition,  it  clarifies 
access  to  noncredit  services  provided  by 
the  FHLBanks. 

EFFECTIVE  DATE:  September  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  R.  Maxwell.  (202)  408-2882, 
Assistant  Director,  District  Banks 
Directorate,  or  Sharon  B.  Like.  (202) 
408-2930,  Attorney- Ad  visor,  or  Bruce 
W.  McDougal,  (202)  408-2505, 
Attorney-Advisor,  Office  of  Legal  and 
External  Affairs,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

A.  Pre-FIRREA  Membership  Procedures 

Prior  to  the  enactment  of  FIRREA 
(Pub.  L.  101-73, 103  Stat.  183  (Aug.  9, 
1989)),  the  FHLBank  System  was 
regulated  by  the  former  Federal  Home 
Loan  Bank  Board  (Bank  Board).  All 
federally  chartered  savings  associations 
were  (and  still  are)  required  by  the  Bank 
Act  to  be  members  of  the  FHLBank 
System.  In  addition,  if  a  state  chartered 
savings  association  chose  to  be  federally 
insured,  as  a  condition  of  obtaining 
deposit  insurance  from  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(FSUC),  such  association  was  required 
to  become  a  member  of  the  FHLBank 
System.  Consequently,  the  former  Bank 
Board  concurrently  approved  an 
applicant’s  membership  in  the  FHLBank 
System  at  the  time  the  applicant 
received  its  federal  charter  and,  in  the 
case  of  a  state  chartered  savings 
association,  at  the  time  of  approval  of  its 
FSUC  deposit  insurance. 

Insurance  companies  and  state 
chartered  savings  banks  insured  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  also  were  eligible,  but  not 
required,  to  join  the  FHLBank  System. 

In  contrast  to  FSUC-insured  savings 
associations,  these  voluntary  members 
were  subject  to  a  FHLBank  membership 
application  process.  The  Bank  Board 
delegated  the  authority  to  approve 
membership  applications  of  eligible 
voluntary  members  to  the  Principal 
Supervisory  Agents  (PSAs)  of  the  Bank 
Board,  who  were  generally  the  FHLBank 
presidents.  See  12  U,S.C  1437  (1989); 
see  also  12  CFR  523.3-3  and  541.18 
(1989).  This  practice  continued  until  the 
enactment  of  FIRREA. 


B.  Changes  Made  To  Bank  Act  By 
FIRREA 

FIRREA  made  several  changes  to  the 
Bank  Act,  which  resulted  in  changes  to 
FHLBank  membership  rules  and 
procedures.  Section  702(a)  of  FIRREA 
created  the  Finance  Board  and 
transferred  from  the  former  Bank  Board 
to  the  Finance  Board  the  responsibility 
for  the  supervision  and  regulation  of  the 
twelve  FHLBanks.  12  U.S.C.  1422a(a)  (as 
amended)  (Supp.  IV  1992).  The  Bank 
Board’s  authority  to  charter  federal 
savings  associations  was  transferred  to 
the  Office  of  Thrift  Supervision  (OTS). 
The  Bank  Board’s  authority  to 
administer  deposit  insurance  for  savings 
associations  was  transferred  to  the  FDIC. 

FIRREA  also  made  significant  changes 
to  the  membership  eligibility  criteria  in 
section  4  of  the  Bank  Act.  12  U.S.C. 

1424.  First,  FIRREA  permitted 
commercial  banks  and  credit  unions  to 
become  members  for  the  first  time.  Id. 
at  1424(a).  • 

Second,  FIRREA  added  the 
requirement  that  an  insured  depository 
institution  have  at  least  10  percent  of  its 
total  assets  in  residential  mortgage  loans 
in  order  to  be  eligible  to  become  a^ 
member  of  a  FHLBank.  12  U.S.C. 
1424(a)(2)(A)  (the  10  percent 
requirement). 

Section  2B(a)(l)  of  the  Bank  Act 
empowers  the  Finance  Board,  inter  alia, 
to  promulgate  and  enforce  such 
regulations  and  orders  as  are  necessary 
from  time  to  time  to  carry  out  the 
provisions  of  the  Bank  Act,  including 
regulations  on  membership  in  the 
FHLBank  System.  12  U.S.C.  1422b(a)(l). 
The  Finance  Board’s  existing  . 
regulations  on  membership  in  the 
FHLBank  System  were  originally 
promulgated  by  the  former  Bank  Board 
at  12  CFR  part  523.  The  Finance  Board, 
pursuant  to  its  authority  in  section 
2B(a)(l)  to  administer  the  Bank  Act, 
adopted  and  redesignated  the  former 
Bank  Board’s  membership  regulations  at 
12  CFR  part  933.  See  54  FR  36757,  Sept. 
5, 1989.  However,  these  regulations 
were  designed  to  administer 
membership  eligibility  requirements 
that  were  contained  in  the  Bank  Act 
prior  to  FIRREA. 

11.  Proposed  Rulemaking 

In  order  to  address  the  significant 
changes  that  FIRREA  made  to  the 
membership  rules  in  the  Bank  Act,  the 
Finance  Board  on  December  11. 1992, 
published  for  public  comment  a  notice 
of  proposed  rulemaldng  concerning  the 
requiremmts  for  membership  in  the 
FHLBank  System  (proposed  rule)  (57  FR 
58732,  Dec.  11, 1992).  The  comment 
period  ended  February  9, 1993.  The 
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Finance  Board  received  32  comment 
letters  on  the  proposed  rule.  Responses 
were  submit!^  by  ten  FliLBanks  (two 
of  the  FHLBanks  sent  two  comment 
letters  each),  eight  trade  associations, 
seven  thrift  members,  one  commercial 
bank  member,  one  insurance  company 
nonmember,  and  three  credit  union 
nonmembers.  In  general,  the  great 
majority  of  the  commenters  expressed 
overall  support  for  the  proposed  rule.  A 
discussion  of  the  comment  letters  is 
included  in  the  analysis  of  the  final 
rule. 

III.  Analysis  of  Final  Rule 

A.  Membership  Application  Approval 
Process 

Section  933.2  of  the  final  rule  sets 
forth  the  review  and  approval  process 
for  applications  for  membership  in  a 
FHLBank. 

Under  §  933.2(a)  of  the  final  rule,  any 
institution  seeking  membership  in  a 
FHLBank,  other  than  an  institution 
otherwise  required  by  law  to  become  a 
member  of  a  FHLBank,  is  required  to 
submit  an  application  to  the  FHLBank. 
Under  §  933.2(b)  of  the  final  rule,  the 
application  for  membership  is  then 
submitted  by  the  FHLBank  to  the 
Finance  Board  for  action.  One  FHLBank 
requested  clarification  that,  consistent 
with  current  practice,  the  FHLBanks 
would  continue  to  review  applications 
and  make  recommendations  on 
membership  to  the  Finance  Board.  The 
Finance  Board  contemplates  that  the 
current  practice  of  the  FHLBanks 
reviewing  applications  and  making 
recommendations  on  membership  to  the 
Finance  Board  will  continue. 

Sei:tion  §  933.2(d)  of  the  final  rule 
provides  that  an  institution  othemise 
required  by  law  to  become  a  member  of 
a  FHLBank  is  automatically  approved 
for  membership,  and  becomes  a  member 
cf  the  FHLBank  of  the  district  in  which 
its  principal  place  of  business  is  located 
upon  the  purchase  of  the  required  stock 
in  that  FHLBank.  Section  5(f)  of  the 
Home  Owners’  Loan  Act  (HOLA) 
requires  all  federally  chartered  savings 
associations  and  federally  chartered 
savings  banks  to  be  members  of  the 
FHLBank  System  and  to  qualify  for  such 
membership  in  the  manner  provided  in 
the  Bank  Act.  12  U.S.C.  1464(f)  (Supp. 
IV  1992).  The  Finance  Board  believes 
that  the  factors  considered  by  the  OTS 
when  reviewing  an  application  for  such 
a  federal  charter  are  the  same  factors 
considered  by  the  Finance  Board. 
Therefore,  it  is  not  necessary  to  require 
these  institutions  to  file  an  additional 
application  for  membership  with  the 
Finance  Board.  This  approach  was 


supported  by  two  FHLBanks  and  a  thrift 
trade  as.sociation. 

Unlike  federally  chartered  savings 
associations  and  federally  chartered 
savings  banks,  state  chartered  savings 
associations  are  not  required  by  statute 
to  be  members  of  the  FHLBank  System. 
However,  as  a  trade  association 
comment er  noted,  these  institutions 
now  are  required  by  an  OTS  regulation 
to  be  FHLBank  members  until  April  19, 
1995.  See  58  FR  14510,  March  18, 1993. 
Accordingly,  such  institutions  aLso 
come  within  the  provisions  of  §  933.2(d) 
of  the  final  rule  and.  thus,  have 
automatic  approval  of  membership. 

Under  §§  933.2(d)  and  933. 7vb)  of  the 
final  rule,  an  institution  receiving 
automatic  membership  approval  has  60 
calendar  days  from  the  date  of  such 
membership  approval  to  purchase  its 
FHLBank  stock.  In  response  to  a 
comment  of  a  FHLBank  that  §  933.2(d) 
of  the  proposed  rule  was  inconsistent 
with  the  definition  of  "member”  in 
§933.1(n).  §  933.2(d)  of  the  final  rule 
has  been  clarified  to  require  the 
purchase  of  stock  in  order  to  be  a 
“member.” 

Under  §  933.2(e)  of  the  final  rule,  an 
insured  depository  institution  member 
that  converts  from  one  type  of  charter  to 
another  automatically  becomes  a 
member  of  the  FHLBank  of  which  the 
converting  institution  was  a  member  on 
the  effective  date  of  such  conversion,  if 
the  resulting  institution  continues  to  be 
an  insured  depository  institution  and 
the  assets  of  the  institution  immediately 
before  and  immediately  after  the 
conversion  are  identical. 

B.  Delegation  to  FHLBanks 
Under  §  933.3(a)  of  the  final  rule,  the 
board  of  directors  of  a  FHLBank  is 
delegated  the  authority  to  approve 
applications  for  membership  that  meet 
ail  of  the  criteria  set  forth  in  the  Bank 
Act,  this  part  933  and  policy  guidelines 
to  be  established  by  the  Finance  Board. 
The  board  of  directors  of  a  FHLBank 
may  further  delegate  the  authority  to 
approve  such  applications  to  the 
president  or  other  senior  officers  of  the 
FHLBank.  Under  §  933.3(c),  the  board  of 
directors  of  a  FHLBank  shall  not  have 
the  authority  to  deny  applications  for 
membership.  Instead,  applications  that 
are  not  approved  under  delegated 
authority  must  be  submitted  to  the 
Finance  Board  for  action. 

Three  FHLBanks  and  a  thrift  trade 
association  supported  the  delegation  to 
the  FHLBanks  in  the  proposed  rule,  One 
FHLBank  noted  that  delegation,  even  on 
a  limited  basis,  would  eliminate 
duplicative  efforts,  expedite  the 
membership  process,  and  enable  the 
FHLBanks  to  be  more  responsive  to 


applicant.s,  thus  improving  the  public’s 
perr.eption  of  the  FHLBank  System.  Two 
FHLBanks  specifically  supported 
allowing  the  FHLBanks  to  further 
delegate  the  authority  to  approve 
applications  to  senior  management.  Two 
other  FHLBanks  supported 
incorporating  the  delegation  criteria  in 
policy  guidelines  to  be  established  by 
theTinance  Board. 

C.  Eligibility  Requirements  for 
Membership  Approval 

Section  4(a)(1)  of  the  Bank  Act,  as 
amended  by  FIRREA,  lists  the  types  of 
financial  institutions  eligible  to  become 
members  of  the  FHLBank  System 
generally  to  include  any  building  and 
loan  association,  savings  and  ickia 
association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank,  or  any  insured 
depository  institution.  12  U.S.C. 
1424(A)(1).  FIRREA  permitted 
commercial  banks  and  credit  unions  to 
become  members  for  the  first  time.  This 
change  was  in  recognition  of  the  fact 
that  such  institutions  have 
demonstrated  substantial  commitment 
to  providing  credit  for  the  purcha.se  or 
construction  of  residential  housing.  See 
135  Cong.  Rec.  S.  10205  (daily  ed.  Aug. 

4. 1989)  (statement  of  Sen,  Riegle). 

Any  eligible  institution  under  section 
4(a)(1)  also  must  meet  the  membership 
criteria  of  section  4(a)  of  the  Bank  Act 
in  order  to  become  a  member  of  the 
FHLBank  System.  12  U.S.C.  1424(a). 
Section  4(a)  contains  two  separate  sets 
of  membership  criteria.  The  criteria  set 
forth  in  section  4(a)(1)  of  the  Bank  Act 
apply  to  all  applicants  for  membership 
in  the  FHLBank  System.  However, 
section  4(a)(2)  of  the  Bank  Act  provides 
that  the  criteria  set  forth  therein  apply 
to  “insured  depository  institutions”. 
These  two  sets  of  criteria  now  are 
discussed  in  turn. 

1.  Section  4(a)(1)  Membership  Criteria 

Under  the  section  4(a)(1)  meinliership 
criteria,  an  institution  shall  be  eligible 
for  FHLBank  membership  if  tlie 
institution: 

(A)  Is  duly  organized  under  the  laws  of  any 
State  or  of  the  United  States; 

(B)  Is  subject  to  inspection  and  regiiLition 
under  the  banking  laws,  or  under  similar 
laws,  of  the  State  nr  of  the  United  Slates;  and 

(C)  “Makes”  such  "Home  mortgage  loans” 
as,  in  the  judgment  of  the  Board,  are  "long¬ 
term”  loans  *  *  *. 

12-U.S.C.  1424(a)(1)(A)  through  (C) 
(emphasis  added).  The  requirement  in 
paragraph  (C)  that  an  institution  makes 
such  home  mortgage  loans  as,  in  the 
judgment  of  the  Finance  Board,  are 
long-term  loans,  is  hereafter  referred  to 
as  the  "makes”  test. 
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The  criteria  in  paragraphs  (A)  and  (B) 
of  section  4(a)(1)  are  straightforward 
and.  thus,  are  merely  restated  in 
§  933.4(a)(1)  and  (2)  of  the  final  rule.  In 
contrast,  there  are  three  separate 
components  to  the  “makes’*  test  in 
paragraph  (C)  that  must  be  defined  (i.e.. 
“home  mortgage  loans.”  “long-term.” 
and  “makes”).  The  final  rule  defines  or 
implements  each  of  these  three 
components  in  §§933.1(i).  933.1(1)  and 
933.4(a)(3).  respectively. 

a.  I^finition  of  “home  mortgage 
loans”.  Section  4(a)(1)(C)  of  the  Bank 
Act  provides  that  an  institution  is 
eligible  for  FHLBank  membership  if  it 
makes  such  “home  mortgage  loans”  as. 
in  the  judgment  of  the  Finance  Board, 
are  long-term  loans.  12  U.S.C. 
1424(a)(1)(C).  A  “home  mortgage  loan” 
is  defined  in  the  Bank  Act  as  a  loan 
made  by  a  member  upon  the  security  of 
a  “home  mortgage.”  Id.  at  1422(5).  The 
Bank  Act  further  defines  a  “home 
mortgage”  generally  as  a  mortgage  upon 
real  estate  upon  which  is  located  one  or 
more  homes  or  other  dwelling  units, 

“all  of  which  may  be  defined  by  the 
Board,”  and  shall  include,  in  addition  to 
“first  mortgages,”  such  classes  of  “first 
liens”  as  are  commonly  given  to  secure 
advances  on  real  estate.  Id.  at  1422(6). 

Based  on  the  above  statutory 
definitions,  a  “home  mortgage  loan”  is 
essentially  a  loan  secured  by  a  first 
mortgage  on  real  property  with  one  or 
more  structures  designed  primarily  for 
residential  use.  See  also  75  Cong.  Rec. 
12609  (1932)  (remarks  of  Rep.  Hancock, 
stating  that  the  term  is  defined  to  mean 
a  first  mortgage  on  residential  real  estate 
housing). 

Section  933. l(i)  of  the  final  rule 
defines  the  term  “home  mortgage  loan” 
as: 

(1)  A  domestic  loan,  whether  or  not  fully 
amortizing,  or  an  interest  in  such  a  loan, 
which  loan  or  interest  is  secured  by  a 
mortgage,  a  deed  of  trust  or  other  security 
agreement  which  creates  a  first  lien  on  one 
of  the  following  interests  in  real  property: 

(1)  One-to-four  family  property  or 
multifamily  property,  in  fee  simple; 

(ii)  A  leasehold  on  one-to-four  family 
property  or  multifamily  property  under  a 
lease  of  not  less  than  99  years  which  is 
renewable  or  under  a  lease  having  a  period 
of  not  less  than  50  years  to  run  from  the  date 
the  mortgage  was  executed;  or 

(iii)  Combination  business  or  farm  property 
where  at  least  50  percent  of  the  total 
appraised  value  of  the  combined  property  is 
attributable  to  the  residential  portion  of  the 
property;  or 

(2)  A  mortgage  pass-through  security 
which  represents  an  undivided  ownership 
interest  in: 

(i)  Long-term  loans,  all  of  which  loans  at 
the  time  of  issuance  of  the  security  meet  the 
requirements  of  paragraph  (i)(1)  of  this 
section; 


(ii)  Securities  which  represent  an 
undivided  ownership  interest  in  long-term 
loans,  all  of  which  loans  at  the  time  of 
issuance  of  the  security  meet  the 
requirements  of  paragraph  (i)(l)  of  this 
section;  or 

(3)  Any  loans  which  the  Board  in  its 
discretion  otherwise  determines  are  home 
mortgage  loans. 

Loans  secured  by  nonresidential  real 
property  shall  not  be  considered  home 
mortgage  loans. 

The  types  of  loans  and  other  assets 
that  qualify  or  do  not  qualify  as  “home 
mortgage  loans”  under  the  various 
paragraphs  of  the  definition  of  “home 
mortgage  loan”  in  §  933. l(i)  of  the  final 
rule  are  discussed  in  further  detail 
below. 

(1)  Loans  secured  by  one-to-four 
family  property.  In  order  to  determine 
what  types  of  loans  constitute  loans 
secured  by  one-to-four  family  property 
which  come  within  the  definition  of 
“home  mortgage  loans,”  it  is  necessary 
to  look  to  the  definition  of  “one-to-four 
family  property"  in  §933.1(q)  of  the 
final  rule. 

Current  Finance  Board  practice 
includes  loans  secured  by  first 
mortgages  on  one-to-four  family 
property  as  satisfying  the  definition  of 
"home  mortgage  loan.”  For  ease  of  asset 
identification  by  applicants  for 
membership,  §  933. l(q)  of  the  final  rule 
defines  the  term  “one-to-four  family 
property”  similarly  to  the  definition  in 
the  FDIC  Report  of  Condition  aftd 
Income  (Call  Report),  subject  to  several 
exceptions.  The  term  is  defined  in 
§  933. l(q)  as  follows; 

(1)  Real  property  that  is  solely  residential, 
which  property  includes  one-to-four 
dwelling  units  or  more  than  for  dwelling 
units  if  each  unit  is  separated  from  the  other 
units  by  dividing  walls  that  extend  from 
ground  to  roof,  including  row  houses, 
townhouses  or  similar  types  of  property; 

(2)  Manufactured  housing  if  applir.able 
state  law  defines  the  purchase  or  holding  of 
manufactured  housing  as  the  purchase  or 
holding  of  real  property; 

(3)  Individual  condominium  dwelling 
units  or  interests  in  individual  cooperative 
housing  dwelling  units  that  are  part  of  a 
condominium  or  cooperative  building 
without  regard  to  the  number  of  total 
dwelling  units  therein;  or 

(4)  Real  property  which  includes  one-to- 
four  dwelling  units  with  commercial  units 
combined,  provided  the  property  is  primarily 
residential. 

i.  “Dwelling  unit”.  The  term  “one-tcr- 
four  family  property”  is  defined  in 
§933.1(q)  to  include  real  property  that 
is  solely  residential,  which  property 
includes  one-to-four  dwelling  units.  A 
“dwelling  unit”  is  defined  in  §  933.1(g) 
of  the  final  rule  as  a  single  room  or  a 
unified  combination  of  rooms  designed 
for  residential  use.  This  definition  is 


intended  to  incorporate  a  single-family 
home,  a  residence  in  a  building 
containing  one-to-four  units,  a  residence 
in  a  multifamily  of  five  or  more  units, 
or  single  room  occupancy  (SRO)  units. 

Sections  931.7  and  931.8  of  the 
Finance  Board’s  existing  regulations  (12 
CFR  931.7,  931.8)  contain  separate 
definitions  of  “home”  and  “other 
dwelling  unit,”  which  are  component 
terms  of  and  implement  the  definition 
of  “home  mortgage”  in  section  2(6)  of 
the  Bank  Act,  12  U.S.C.  1422(6).  S^ion 
933.1(g)  of  the  final  rule  merge  these 
two  terms  into  the  definition  of 
“dwelling  unit.”  Accordingly,  §§  931.7 
and  931.8  of  the  Finance  Board’s 
existing  regulations  are  removed  from 
part  931. 

In  contrast  to  the  proposed  rule, 
which  had  defined  “dwelling  unit”  as 
“a  single,  unified  combination  of 
rooms,”  the  final  rule  is  intended  to 
include  SRO  units  in  the  definition  of 
“one-to-four  family  prop>erty”  (and 
“multifamily  property”  in  §933.1(o))  by 
defining  the  component  term  “dwelling 
unit”  as  “a  single  room  ora  unified 
combination  of  rooms”  (emphasis 
added).  SRO  units  are  residential  in 
nature,  and  their  inclusion  in  the 
definition  of  “one-to-four  family 
property”  (and  “multifamily  property”) 
is  consistent  with  the  housing  finance 
mission  of  the  FHLBanks.  This  also  is 
consistent  with  the  definition  of 
“dwelling  unit”  in  the  Finance  Board’s 
recently  adopted  advances  rule.  See  12 
CFR  935.1  (58  FR  29456  May  20, 1993). 

ii.  Manufactured  Housing.  The  term 
“one-to-four  family  property”  is  defined 
in  §  933. l(q)  of  the  final  rule  to  include 
manufactured  housing  if  applicable 
state  law  defines  the  purchase  or 
holding  of  manufactured  housing  as  the 
purchase  or  holding  of  real  property. 
This  continues  the  Finance  Board’s 
current  practice  of  including  loans 
secured  by  such  manufactured  housing 
as  “home  mortgage  loans.” 
“Manufactured  housing”  is  defined  in 
§933.1(m)  of  the  final  rule  by  reference 
to  the  definition  in  the  Manufactured 
Home  Construction  and  Safety 
Standards  Act  of  1974,  as  amended,  42 
U.S.C.  5402(6),  which  generally 
includes  mobile  homes.  (See  also  12 
CFR  545.45.) 

The  legislative  history  of  FIRREA 
supports  the  inclusion  of  manufactured 
housing  as  security  that  would  qualify 
the  loan  as  a  “home  mortgage  loan” 
where  state  law  treats  the  collateral  as 
real  property.  Specifically,  the  FIRREA 
Conference  Report  states  that  all 
references  to  housing  in  FIRREA  are 
intended  to  include  manufactured 
housing,  but  not  temporary  shelters 
such  as4recreational  vehicles  or  campers 
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which  are  designed  to  he  moved 
frequently.  See  Joint  Explanatory 
Statement  of  the  Committee  of 
Conference,  H.R.  Conf.  Rep.  No.  222, 
101st  Cong.,  1st  Sess.  437  (1989) 

(FIRREA  inference  Report). 

(2)  Loans  secured  by  multifamily 
property.  In  order  to  determine  what 
types  of  loans  constitute  loans  secured 
by  multifamily  property  which  come 
within  the  definition  of  “home  mortgage 
loans,”  it  is  necessary  to  look  to  the 
definition  of  “multifamily  property”  in 
§  933.1(0)  of  the  final  rule. 

Current  Finance  Board  practice 
excludes  loans  secured  by  first 
mortgages  on  multi  family  property  from 
those  loans  that  are  considered  “home 
mortgage  loans.”  However,  the  statutory 
definition  of  “home  mortgage  loans” 
can  be  interpreted  to  include 
multifamily  loans  that  are  secured  by  a 
first  mcMtgage  on  real  estate.  The 
Finance  Board  believes  that  it  is 
appropriate  to  expand  the  types  of  loans 
that  qualify  as  "home  mortgage  loans” 
to  include  multifamily  loans  since  such 
an  interpretation  is  consistent  with  the 
housing  finance  mission  of  the 
FHLBanks. 

In  addition,  commenters  generally 
supported  the  inclusion  of  multifamifj' 
loans  in  the  definition  of  “home 
mortgage  loan.”  A  trade  association 
commenter  specifically  supported  the 
inclusion  of  multi  family  loans.  A  thrift 
member  also  supported  the  inclusion  of 
multifamily  loans,  noting  that 
multifamily  property  constitutes  the 
most  significant  percentage  of  housing 
today  and  should  be  included  in  the 
measurement  of  any  institution’s 
commitment  to  housing. 

Accordingly,  the  definition  of  "home 
mortgage  loan”  in  §933.1(i)  of  the  final 
rule  specifically  includes  loans  secured 
by  a  first  mortgage  on  multifamily 
property.  For  ease  of  asset  identification 
by  applicants  for  membership, 

§  933.1(0)  of  the  final  rule  defines  the 
term  “multifamily  property”  similarly 
to  the  definition  in  the  FUIC  Call 
Report.  The  term  is  defined  in  §  933.1  (o) 
as  follows: 

(1)  Real  property  that  is  solely  residential 
and  which  includes  five  or  more  dwelling 
units:  or 

(2)  Real  property  which  includes  five  or 
more  dwelling  units  with  commercial  units 
combined,  provided  the  property  is  primarily 
residential. 

Multifamily  property  as  defined  in 
paragraphs  (o)(l)  and  (2)  of  this  section 
includes  nursing  homes,  dormitories  and 
homes  for  the  elderly. 

“Multifamily  property”  (and  “one-to- 
four  family  property”)  is  defined  to 
include  real  property  which  includes 
five  or  more  (or  one-to-four)  dwelling 


units  with  commercial  units  combined, 
provided  the  property  is  “primarily 
residential.”  One  FHLBank  commented 
that  this  definition  should  be  clarified 
by  expressly  incorporating  the  FDIC  Call 
Report  instructions  for  determining 
whether  prop)erty  is  “primarily 
residential.”  A  thrift  trade  association 
recommended  that  “primarily 
residential”  be  defined  as  property 
where  not  more  than  25  percent  of  the 
investment  consists  of  commercial 
space,  or  in  the  alternative,  whrae  more 
than  50  percent  of  the  available  square 
footage  floor  space  of  a  structure  is  for 
residential  or  common  area  purposes.  A 
thrift  member  also  questioned  how  the 
term  would  be  defined. 

The  FDIC  Call  Report  instructions  do 
not  define  the  term  “primarily 
residential.”  The  definition  is  left  to  the 
discretion  of  the  respondent  when 
reporting  assets  on  the  Call  Report. 

Thus,  if  the  Finance  Board  v/ere  to 
specifically  define  this  term,  it  could 
conflict  with  the  Call  Report  treatment 
of  loans  that  are  “primarily  residential.” 
Applicants  for  membership  thus  should 
simply  consider  as  “primarily 
residential”  for  membership  purfKJses 
the  same  loans  secured  by  multifamily 
property  (and  loans  secured  by  one-to- 
four  family  property)  that  they  would 
include  as  loans  that  are  "primarily 
residential”  in  the  FDIC  Call  Rewil. 

(3)  Loans  secured  by  leaseholds  on 
one-to-four  family  property  or 
multifamily  property.  The  definition  of 
“home  mortgage  loans”  specifically 
includes,  in  §  933.1  (i)(l)(ii)  of  the  final 
rule,  loans  secured  by  a  leasehold  on 
one-to-four  family  property  or 

multi  family  property  under  a  lease  of 
not  less  than  99  years  which  is 
renewable  or  under  a  lease  having  a 
period  of  not  less  than  50  years  to  run 
from  the  date  the  mortgage  was 
execufed.  Inclusion  of  loans  secured  by 
such  leasehold  interests  in  the 
definition  of  “home  mortgage  loan”  in 
the  final  rule  implements  section  2(6)  of 
the  Bank  Act,  12  U.S.C.  1422(6),  which 
defines  "home  mortgage”  to  include 
such  interests  in  proncrty. 

(4)  Loans  secured  by  combination 
business/ farm  property.  The  definition 
of  “home  mortgage  loans”  specifically 
includes,  in  §933.1(i)(l)(iii)  of  the  final 
rule,  loans  secured  by  combination 
business  or  farm  property  where  at  least 
50  percent  of  the  total  appraised  value 
of  the  combined  property  is  attributable 
to  the  residential  portion  of  the 
property.  The  term  “combination 
business  or  farm  property”  is  defined  in 
§  933.1(0  of  the  final  rule  as  real 
property  for  which  the  total  appraised 
value  is  attributable  to  residential,  and 
business  or  farm  uses. 


The  proposed  rule  generally  excluded 
loans  secured  by  combination  business 
or  farm  property  from  the  definiticm  of 
"home  mortgage  lean,”  because  they 
generally  are  treated  by  the  federal 
banking  agencies  for  financial  reporting 
purposes  as  predominantly  commercial 
or  agricultural  in  nature. 

However,  the  Finance  Board’s 
recently  adopted  advances  rule  treats 
combination  business  or  farm  prop^y 
as  “residential  real  property”  if  at  least 
50  percent  of  the  total  appraised  value 
of  the  combined  property  is  attributable 
to  the  residential  portion  of  the 
property.  12  CFR  935.1  (58  FR  29456 
May  20, 1993).  The  Finance  Board 
believes  that  it  should  maintain 
consistency  throughout  its  regulations, 
to  the  extent  possible.  Given 
Finance  Board’s  decision  for  purposes 
of  the  advances  rule,  the  membership 
rule  has  been  changed  accordin^y. 

One  FHLBank  requested  clarification 
as  to  whether  the  appraised  value  of  the 
property  is  to  be  evaluated  as  of  the 
most  recent  appraisal  or  as  of  the  time 
of  loan  origination  when  determining 
whether  the  property  securing  a  loan 
meets  the  definition  of  “combination 
business  or  farm  property.”  Consistent 
with  the  Finance  Board’s  recently 
adopted  advances  rule,  and  the 
FHI^anks’  collateral  practices,  the  most 
recent  appraisal  should  be  used. 

(5)  Mortgage  pass-through  securities. 
The  definition  of  "home  mortgage  loan” 
specifically  includes,  in  §  933.1(e)(2)  of 
the  final  rule,  certain  mortgage  pass¬ 
through  securities.  A  mortgage  pass¬ 
through  security  is  included  in  the 
definition  of  “home  mortgage  loan”  if  it 
represents  an  undivided  ownership 
interest  in  long-term  qualifying  loans,  or 
in  securities  representing  an  undivided 
ownership  interest  in  such  loans.  The 
term  was  defined  this  way  because  the 
holder  of  a  mortgage  pass-through 
security  receives  a  pro  rata  share  of  the 
interest  and  principal  repayments  from 
the  underlying  pool  of  mortgage  loans  or 
mortgage  pass-through  securities. 

Two  financial  institutions  trade 
associations  supported  the  inclusion  of 
mortgage  pass-through  securities  in  the 
definition  of  “home  mortgage  loan.” 

One  of  the  commenters  specifically 
agreed  with  the  analysis  that  since 
mortgage  pass-through  securities 
represent  an  ownership  interest  in  the 
underlying  mortgage  loans,  the 
securities  should  be  treated  the  same  as 
the  underlying  loans.  By  contrast,  two 
thrift  members  commented  that 
mortgage  pass-through  securities  should 
not  be  included  in  the  definition  of 
“home  mortgage  loan”  for  purposes  of 
the  “makes”  test.  One  of  the 
commenters  specifically  noted  that  such 
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a  deHnition  could  open  FHLBank 
membership  to  institutions  that  only 
purchase  and  invest  in  such  securities, 
but  that  do  not  actually  originate  horr.c 
mortgage  loans.  The  commenter  also 
stated  a  general  concern  that  the 
proposed  rule  contained  “aggressive” 
interpretations  of  the  definition  of 
“home  mortgage  loan.”  which  did  not 
clearly  focus  on  the  FHLBank  System’s 
housing  finance  mission. 

The  Finance  Board  currently  treats 
such  mortgage  pass-through  securities 
as  home  mortgage  loans  for  purposes  of 
satisfying  the  “makes”  test.  Consistent 
with  this  practice,  the  Finance  Board 
believes  that  allowing  applicants  to  use 
mortgage  pass-through  securities  as 
“home  mortgage  loans”  to  satisfy  the 
“makes”  test  complies  with  the  Bank 
Act’s  definition  of  “home  mortgage 
loan."  Therefore,  the  final  rule  defines 
“home  mortgage  loan”  to  include 
mortgage  pass-through  securities  which 
represent  an  undivided  ownership 
interest  in  one  or  more  long-term  loans, 
or  securities  representing  an  undivided 
ownership  interest  in  long-term  loans, 
all  of  which  loans  independently  satisfy 
the  definition  of  “home  mortgage  loan” 
(i.e..  first  mortgage  loans,  etc.)  at  the 
time  of  issuance  of  the  security. 

The  Finance  Board  currently  treats 
collateralized  mortgage  obligations 
(CMOs)  and  other  mortgage  debt 
securities  as  home  mortgage  loans  for 
purposes  of  satisfying  the  “makes”  test.- 
Under  the  final  rule,  CMOs  and  other 
mortgage  debt  securities  do  not  come 
within  the  definition  of  “home  mortgage 
loan”  for  purposes  of  satisfying  the 
“makes”  test,  because  they  do  not 
represent  an  ownership  interest  in  the 
underlying  pool  of  mortgage  loans,  but 
rather  a  debt  obligation  that  is  secured 
by  the  underlying  mortgage  loans. 

Three  FHLBanks  commented  that 
CMOs  and  other  mortgage  debt 
securities  should  be  included  in  the 
definition  of  “home  mortgage  loans,” 
because  the  marketplace  makes  no 
distinction  between  CMOs  and  mortgage 
pass-through  securities.  In  addition,  the 
three  FHLBanks  pointed  out  that  CMOs 
or  other  mortgage  debt  securities  are  a 
major  source  of  funds  for  housing 
finance. 

Two  financial  institutions  trade 
associations  and  a  thrift  member  stated 
that  they  agreed  with  the  proposed  rule 
and  that  CMOs  should  not  be  included 
in  the  definition  of  “home  mortgage 
loan”  for  purposes  of  the  “makes”  test. 
The  thrift  trade  association  agreed  with 
the  distinction  made  in  the  preamble  to 
the  proposed  rule  that  CMOs  do  not 
represent  an  ownership  interest  in  the 
underlying  mortgage  loans,  whereas 


mortgage  pass-through  securities 
represent  such  an  ownership  interest. 

CMOs  and  other  mortgage  debt 
securities  do  not  represent  an 
ownership  interest  in  the  underlying 
pool  of  mortgage  loans.  Instead,  they 
represent  a  debt  obligation  that  is 
secured  by  the  underlying  mortgage 
loans.  While  an  argument  can  be  made 
that  the  secondary  market  does  not 
differentiate  between  mortgage  debt 
securities  and  mortgage  pass-through 
securities,  the  Finance  Board  believes 
that,  for  purposes  of  satisfying  the 
“makes”  test,  an  institution  must  hold 
an  ownership  interest  in  home  mortgage 
loans. 

Accordingly.  CMOs  and  other 
mortgage  debt  securities  do  not  come 
within  the  definition  of  “home  mortgage 
loan”  for  purposes  of  satisfying  the 
“makes”  test.  However,  as  discussed 
below,  applir.ants  may  continue  to  use 
CMOs  and  other  mortgage  debt 
securities  to  satisfy  the  10  pjercent 
reguirement. 

(6)  Other  loans  includable.  The 
definition  of  “home  mortgage  loan”  in 
§933.1(i)(3)  of  the  final  rule  also 
specifically  includes  any  loans  which 
the  Finance  Board  in  its  discretion 
otherwise  determines  are  home 
mortgage  loans.  For  example,  the 
Finance  Board  could  use  this  provision 
to  determine,  on  a  case-by-case  basis, 
that  other  types  of  loans  and  new  loan 
products  are  “home  mortgage  loans” 
and.  therefore,  can  be  used  to  satisfy  the 
“makes”  test. 

(7)  Exclusion  of  loans  secured  by 
“nonresidential  real  property”.  The 
definition  of  “home  mortgage  loan”  in 
§  933. l(i)  of  the  final  rule  follows 
current  Finance  Board  practice  and 
specifically  excludes  loans  secured  by 
“nonresidential  real  property.”  Section 
933. l(p)  of  the  final  rule  defines 
“nonresidential  real  property.”  for 
purposes  of  this  part,  as: 

real  property  not  used  for  residential 
purposes,  including  business  or  industrial 
property,  hotels,  motels,  churches,  hospitals, 
educational  and  charitable  institutions, 
clubs,  lodges,  association  buildings,  golf 
courses,  recreational  facilities,  farm  property 
not  containing  a  dwelling  unit,  or  similar 
types  of  property,  except  as  otherwise 
determined  by  the  Board  in  its  discretion. 

As  stated  above,  the  definition  of 
“home  mortgage  loans”  makes  clear  that 
the  Finance  Board  can  determine,  on  a 
case-by-case  basis,  that  specific 
properties  are  more  residential  than 
nonresidential  in  nature,  and,  thus,  that 
loans  secured  by  such  properties  would 
be  considered  to  be  “home  mortgage 
loans.”  This  Finance  Board  discretion  is 
also  reflected  in  the  definition  of 
“nonresidential  real  property”  by  the 


proviso  “except  as  otherwise 
determined  by  the  Board  in  its  ' 
discretion.” 

The  proposed  rule  defined 
“nonresidential  real  property”  to 
include,  among  other  things,  nursing 
homes,  dormitories  and  homes  for  the 
elderly  (or  retirement  homes),  because 
these  properties  are  treated  as 
nonresidential  in  the  FDIC  Call  Report. 
Thus,  under  the  proposed  rule,  these 
“nonresidential  real  property”  loans 
generally  would  not  he  “home  mortgage 
loans”  and,  thus,  could  not  be  used  to 
satisfy  the  “makes”  test,  except  as 
determined  otherwise  by  the  Finance 
Board  under  its  case-by-case  authority. 

A  FHLBank  commented  that  the 
definition  of  “nonresidential  real 
property”  was  too  broadly  drawn.  The 
FHLBank  recommended  treating 
dormitory,  nursing  home  and  hospital 
loans  as  residential  real  property  loans, 
because  the  properties  securing  such 
loans  are  used  to  house  individuals, 
often  for  quite  extended  periods  of  time. 
The  FHLBank  also  commented  that  it  is 
irrelevant  for  Finance  Board  proposes 
that  other  federal  banking  agencies  treat 
loans  secured  by  such  properties  as 
nonresidential  for  financial  reporting 
purposes.  The  FHLBank  further  noted 
that  having  the  Finance  Board  make 
case-by-case  determinations  of 
applicants’  requests  that  certain  loans  be 
treated  as  residential  rather  than 
nonresidential  would  needlessly 
consume  an  undue  amount  of  time  and 
resources  of  the  Finance  Board. 

The  Finance  Board’s  recently  adopted 
advances  rule  treats  dormitories  and 
homes  for  the  elderly  as  “residential 
real  property”  for  purposes  of 
determining  what  is  eligible  collateral 
for  FHLBank  advances,  as  well  as  for 
satisfying  the  residential  housing 
finance  assets  test.  See  12  CFR  935.1, 
935.9.  935.13  (58  FR  29456,  May  20. 
1993).  Thus,  unless  the  definition  of 
“nonresidential  real  property”  that  was 
in  the  proposed  membership  rule  is 
changed,  the  membership  rule  would 
define  “nonresidential  real  property” 
differently  from,  and  inconsistent  with, 
the  Finance  Board’s  advances  rule. 

It  is  not  anticipated  that  the  Finance 
Board  will  receive  a  large  number  of 
requests  from  membership  applicants 
for  case-by-case  determinations  that 
loans  are  more  residential  than 
nonresidential  in  nature,  because  the 
definition  of  “home  mortgage  loan”  is 
broad  and  should  be  easily  met  if  an 
institution  is  engaged  in  housing 
finance.  It  is  anticipated  that  requests 
for  case-by-case  determinations  will  be 
received  only  in  the  rare  cases  where 
applicants  are  on  the  borderline  and 
need  additional  qualifying  assets  in 
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order  to  meet  the  membership  eligibility 
criteria. 

However,  the  Finance  Board  has 
determined  that  a  further  broadening  of 
the  definition  of  ‘‘home  mortgage  loan” 
will  both  maintain  consistency  with  the 
deHnitions  in  the  advances  rule,  and 
also  reduce  the  likelihood  of  requests 
for  case-by-case  determinations.  To  the 
extent  possible,  such  case-by-case 
decisions  should  be  handled  on  an 
exception  basis  only  with  supportable 
reasons  for  granting  such  exceptions.  In 
addition,  the  Finance  Board  believes 
that  dormitories,  nursing  homes  and 
homes  for  the  elderly,  but  not  hospitals, 
are  residential  in  nature.  It  is  further 
noted  that,  unlike  the  treatment  of  such 
loans  under  the  FDIC  Call  Report,  the 
OTS  treats  dormitory  and  retirement 
home  loans  as  residential  for  purposes 
of  its  Thrift  Financial  Report. 

Accordingly,  dormitories,  nursing 
homes  and  homes  for  the  elderly  have 
been  deleted  from  the  definition  of 
‘‘nonresidential  real  property”  and, 
instead,  have  been  specifically  added  to 
the  definition  of  ‘‘multifamily  property” 
in  §  933.1(0)  of  the  final  rule.  Thus, 
loans  backed  by  such  property  may  be 
included  as  ‘‘home  mortgage  loans” 
towards  satisfying  the  “makes”  test. 

(8)  Other  loans  not  included.  Certain 
types  of  loans — loans  on  unimproved 
property,  land  development  loans, 
residential  construction  loans  and  loans 
secured  by  junior  liens — are  not 
intended  to  be  included  in  the 
definition  of  “home  mortgage  loans”  in 
§933.1{i)  of  the  final  rule.  These  loans 
are  discussed  further  below. 

(i)  Loans  on  unimproved  property, 
land  development  loans,  residential 
construction  loans.  The  Finance  Board 
has  determined  that  loans  on 
unimproved  property,  land 
development  loans  and  residential 
construction  loans  are  not  includable  in 
the  definition  of  “home  mortgage  loan” 
in  the  final  rule. 

Loans  on  unimproved  property  are 
loans  secured  by  vacant  land.  Land 
development  loans  are  loans  secured  by 
real  estate  made  to  finance  land 
improvements  preparatory  to  erecting 
structures,  such  as  laying  sewers,  water 
pipes,  etc.  Residential  construction 
loans  are  loans  secured  by  real  property 
made  to  finance  the  on-site  construction 
of  dwelling  units  on  one-to-four  family 
property  or  multifamily  property  (see 
§  933.1(h)).  All  three  types  of  loans  do 
not  come  within  the  definition  of  “home 
mortgage  loan,”  because  they  generally 
are  not  secured  by  property  upon  which 
is  located  one  or  more  homes  or 
dwelling  units  (which  is  required  by  the 
statutory  definition  of  “home  mortgage 
loan”). 


The  treatment  of  loans  secured  by 
unimproved  property  in  the  final  rule 
contrasts  with  their  FDIC  Call  Report 
treatment,  which  includes  vacant  lots  in 
established  one-to-four  family  or 
multifamily  sections  or  in  areas  set 
aside  primarily  for  one-to-four  family  or 
multifamily  dwelling  units  in  the  Call 
Report  line  items  for  loans  secured  by 
one-to-four  family  property  or 
multifamily  property.  On  the  other 
hand,  the  treatment  of  land 
development  loans  and  residential 
construction  loans  in  the  final-rule  is 
similar  to  their  treatment  in  the  FDIC 
Call  Report,  which  excludes  such  loans 
with  original  maturities  of  60  months  or 
less  from  the  Call  Report  line  items  for 
loans  secured  by  one-to-four  family 
property  or  multifamily  property.  These 
loans,  however,  are  not  included  within 
the  definition  of  “home  mortgage  loan” 
in  the  final  rule,  irrespective  of  the 
maturities  of  such  loans. 

(ii)  Loans  secured  by  junior  liens.  The 
Finance  Board  also  has  determined  that 
loans  secured  by  junior  liens  are  not 
includable  in  the  definition  of  “home 
mortgage  loanfr”  in  the  final  rule.  This 
is  because  the  statutory  definition  of 
“home  mortgage  loans”  requires  that 
they  be  secured  by  first  mortgages  or 
liens. 

This  treatment  of  loans  secured  by 
junior  liens  in  the  final  rule  contrasts 
with  their  FDIC  Call  Report  treatment, 
which  includes  such  loans  in  the  Call 
Report  line  items  for  loans  secured  by 
one-to-four  family  property  or 
multifamily  property. 

b.  Definition  of  ’’long-term”.  Section 
4(a)(1)(C)  of  the  Bank  Act  provides  that 
an  institution  is  eligible  for  FHLBank 
membership  if  it  makes  such  home 
mortgage  loans  as,  in  the  judgment  of 
the  Finance  Board,  are  “long-term” 
loans.  12  U.S.C.  1424(a)(1)(C).  Thus,  it 
is  within  the  discretion  oLthe  Finance 
Board  to  determine  what  is  a  “long¬ 
term”  loan  for  purposes  of  the  “makes” 
test  in  section  4(a)(1)(C)  of  the  Bank  Act. 
Section  933.1(1)  of  the  final  rule 
implements  this  statutory  provision  by 
defining  “long-term”  as  a  term  to 
maturity  of  five  years  or  greater,  or  any 
other  term  to  maturity  which  the 
Finance  Board  in  its  discretion 
determines  is  long-term. 

At  the  time  of  enactment  of  the  Bank 
Act,  home  mortgage  loans  generally 
consisted  of  non-amortizing  straight-line 
mortgage  loans  with  no  guarantee  of 
renewal,  which  required  repayment  of 
the  total  outstanding  principal  at  the 
end  of  the  maturity  period,  which  was 
usually  three  to  five  years.  See  75  Cong. 
Rec.  12608  (June  10, 1932)  (remarks  of 
Rep.  Hancock);  see  also  75  Cong.  Rec. 
12605  (June  10, 1932)  (remarks  of  Rep. 


Overton)  and  75  Cong.  Rec.  14644  (July 
6, 1932)  (remarks  of  Sen.  Copeland). 

The  legislative  history  of  the  Bank  Act 
indicates  that  Congress  intended  to 
create  an  alternative  to  such  short-term 
non-amortized  credit.  Id.  At  the  same 
time,  in  drafting  this  provision. 

Congress  gave  the  Finance  Board 
discretion  in  defining  “long-  term.” 

The  proposed  rule  defined  “long¬ 
term”  as  a  term  to  maturity  of  greater 
than  five  years.  This  was  in  order  to  be 
consistent  with  the  definition  of  “long¬ 
term”  as  it  relates  to  FHLBank  advances 
that  is  used  in  the  Finance  Board’s 
community  support  rule,  12  CFR 
936.1  (n),  and  recently  adopted  advances 
rule,  12  CFR  935.1  (58  FR  29456,  May 
20, 1993).  In  both  cases,  “long-term” 
FHLBank  advances  are  defined  as 
advances  with  terms  to  maturity  of 
greater  than  five  years.  The  proposed 
rule,  however,  also  allowed  the  Finance 
Board  to  determine,  on  a  case-by-case 
basis,  that  home  mortgage  loans  with 
terms  to  maturity  of  five  years  or  less 
otherwise  meet  the  definition  of  “long¬ 
term”  home  mortgage  loan. 

The  Finance  Boara  received  a  number 
of  differing  comments  on  the  definition 
of  “long-term”  home  mortgage  loan.  The 
comments  ranged  fi’om  a  bank  trade 
association  that  commented  that  “long¬ 
term”  should  be  a  term  to  maturity  of 
three  years  or  greater,  since  requiring 
that  loans  be  greater  than  five  years  in 
maturity  would  likely  exclude  many 
banks  substantially  involved  in  three-  to 
five-year  home  mortgage  lending,  to  a 
thrift  member  that  commented  that 
“long-term”  should  be  defined  as  30 
years  or  longer.  A  thrift  trade 
association  supported  the  proposed 
rule’s  definition  of  “long-term”  as  a 
term  to  maturity  of  greater  than  five 
years,  and  a  thrift  member  commented 
that  “long-term”  should  continue  to  be 
defined  as  15  years  or  longer  or, 
alternatively,  that  the  Finance  Board 
should  reconsider  its  proposal  to  accept 
on  a  case-by-case  basis  loans  with 
maturities  of  less  than  five  years  as 
“long-term.” 

However,  the  majority  of  the  comment 
letters  received  on  the  “long-term”  issue 
recommended  that  the  definition  of 
“long-term”  for  purposes  of  the 
“’makes”  test  should  be  a  term  to 
maturity  of  five  years  or  greater,  instead 
of  greater  than  five  years, 
f  The  commenters  favoring  defining 
“long-term”  as  five  years  or  greater  set 
forth  two  major  reasons  for  making  such 
a  change  in  the  definition  of  “long¬ 
term.”  First,  several  noted  that  without 
long-term  funding,  it  would  be 
imprudent  for  potential  applicants  to 
hold  loans  with  maturities  of  greater 
than  five  years  in  portfolio.  For 
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example,  one  FHLBank  commented 
that,  from  a  practical  standpoint,  many 
institutions  that  do  not  have  access  to 
long-term  funds  perceive  five  years  as 
the  longest  term  mortgage  they  can 
prudently  ofier,  and  that  once 
membership  is  obtained,  the  maturity  of 
their  home  mortgage  loans  may  be 
prudently  extended  through  funding  by 
long-term  advances.  Similarly,  another 
FHLBank  commented  that  limiting 
“long-term”  to  greater  than  five  years 
would  exclude  many  commercial  banks 
that  have  prudently  structured  the  terms 
of  their  home  mortgage  loans  to  protect 
against  interest  rate  risk  exposure  by 
making  loans  with  maturities  of  five 
years. 

The  second  reason  suggested  for 
changing  the  definition  focused  on  the 
changes  that  have  occurred  in  the  home 
mortgage  lending  market  since  the 
creation  of  the  FHLBanks.  For  example, 
one  FHLBank  concurred  with  the 
analysis  in  the  preamble  to  the  proposed 
rule  that  inclusion  of  loans  with  term's 
to  maturity  of  under  ten  years  is  an 
accurate  reflection  of  changes  in  the 
marketplace.  However,  it  commented 
further  that  the  limitation  of  “long¬ 
term"  to  loans  with  terms  to  maturity  of 
greater  than  five  years  would  not  be  an 
accurate  reflection  of  the  marketplace, 
since  most  loans  imder  ten  years  are 
five-year  balloon  mortgages.  Another 
FHLBank  also  maintain^  that  accepting 
loans  with  terms  to  maturity  of  five 
years  would  be  a  more  accurate 
reflection  of  the  marketplace.  It 
commented  further  that  a  change  in  the 
definition  would  not  significantly  alter 
the  effect  of  the  rule,  since  most  five- 
year  residential  loans  are.  in  fact, 
slightly  longer  than  five  years  because  of 
the  manner  in  which  they  are  funded. 

The  Finance  Board  believes  that 
limiting  “long-term"  to  loans  with  terms 
of  15  or  30  years  simply  does  not 
accurately  reflect  the  current 
marketplace.  Many  financial 
institutions,  in  response  to  the  demands 
and  preferences  of  their  customers, 
currently  offer  mortgage  loans  with 
terms  to  maturity  of  three  to  ten  years, 
in  lieu  of  or  in  addition  to  the 
traditional  15-  or  30-year  mortgage  loan. 

Moreover,  given  the  fact  that  most 
residential  mortgage  loans  are 
refinanced  (or  repaid  through  the  sale  of 
the  residence)  in  less  than  ten  years 
from  origination,  three-  to  ten-year 
mcHlgage  loans  actually  reflect  the 
realities  of  most  customers’  habits  and 
actions.  For  bcnrowers  who  plan  to  stay 
in  their  homes  less  than  ten  years, 
balloon  payment  loans  provide  a  lower- 
cost.  fixed-rate  alternative  to  a  15-  or  30- 
year  fixed-rate  mortgage  loan.  These 
circumstances  account  in  large  part  for 


the  growing  availability  of  these  types  of 
loans  at  financial  institutions. 

In  view  of  the  foregoing,  inclusion  of 
home  mortgage  loans  with  terms  to 
maturity  of  five  years  or  greater  among 
the  categories  of  loans  deemed  to  be 
“long-term”  and.  thus,  which  qualify  an 
institution  for  FHLBank  membership 
recognizes  maricetplace  realities,  and 
further  helps  promote  the  availability  of 
affordable  home  financing  to 
consumers. 

Accordingly.  §933.1(1)  of  the  final 
rule  defines  “long-term”  as  a  term  to 
maturity  of  five  years  or  greater,  or  any 
other  term  to  maturity  which  the 
Finance  Board  in  its  discretion 
determines  is  long-term.  In  taking  action 
on  membership  applications,  the 
Finance  Board  may  determine  on  a  case- 
by-case  basis  that  certain  loans  with  an 
original  term  to  maturity  of  less  than 
five  years  meet  the  “long-term”  , 
standard.  For  example,  a  mortgage  with 
a  term  to  maturity  of  less  than  five  years 
that  permits  refinancing  without 
requalification  could  be  determined  by 
the  Finance  Board  to  be  “long-term.” 
This  flexibility  is  built  into  the  final  rule 
in  order  to  permit  the  Finance  Board  to 
respond  to  innovations  in  mortgage 
financing. 

The  final  rule  does  not  distinguish 
between  fully  amortizing  loans  and 
loans  that  are  not  fully  amortizing. 
Changes  in  the  mortgage  marketplace 
over  the  past  60  years  have  greatly 
reduced  the  concerns  which  existed 
concerning  mortgage  loans  which  are 
not  fully  amortizing.  In  1932.  when  the 
Bank  Act  was  originally  enacted,  there 
was  considerable  concern  regarding  a 
borrower’s  ability  to  refinance  a  balloon 
payment.  Today,  mortgage  financing  is 
more  readily  obtainable,  particularly  if 
the  borrower  has  five  years  or  more  to 
secure  that  refinancing. 

Therefore,  the  final  rule  includes 
within  the  definition  of  “long-term”  in 
§  933.1(1)  a  term  to  maturity  of  five 
years  or  greater,  regardless  of  whether 
the  loan  is  non-amortizing,  not  fully 
amortizing,  or  fully  amortizing. 

c.  Implementation  of  "makes" 
requirement.  Section  4(a)(1)(C)  of  the 
Bank  Act  provides  that  an  institution  is 
eligible  for  FHLBank  membership  if  it 
“makes”  sudi  home  mortgage  loans  as. 
in  the  judgment  of  the  Finance  Board, 
are  long-term  loans.  12  U.S.C. 
1424(a)(1)(C).  Thus,  it  is  necessary  to 
detemune  what  constitutes  “making”  a 
home  mortgage  loan  under  the  “makes” 
test.  Section  933.4(a)(3)  of  the  final  rule 
implements  this  “makes”  requirement. 

Both  the  Finance  Board  and  its 
predecessor,  the  Bank  Board,  have 
interpreted  “makes”  to  include  both 
originating  and  purchasing  qualifying 


loans,  as  well  as  mortgage  pass-through 
securities  backed  by  qualifying  loans. 

See  Opin.  Gen.  Couns,  Bank  Board  (Jan. 
25. 1988).  Consistent  with  the  proposed 
rule.  §  933.4(a)(3)  of  the  final  rule 
continues  to  include  all  such 
transactions  within  the  scope  of  the 
“makes”  requirement. 

A  FHLBank  commenter  recommended 
that  the  “makes”  requirement  be 
“expanded”  to  require  that  the 
applicant  originate,  purchase  or  hold 
long-term  home  mortgage  loans.  The 
FHLBank  contended  that  this  would 
help  to  include  those  applicants  which 
may  not  be  active  in  originating  and/or 
purchasing  such  home  mortgage  loans  at 
the  time  of  application,  but  which  hold 
such  loans  in  their  portfolio.  However, 
lenders  cannot  hold  mortgage  loans 
unless  they  have  first  originated  or 
purchased  them.  Accordingly,  the 
Finance  Board  does  not  believe  that  the 
suggested  revision  will  expand  the 
“makes”  requirement  and.  thus,  has  not 
implemented  this  suggested  revision  in 
the  final  rule. 

Two  thrift  members  commented  that 
the  “makes”  requirement  should  require 
that  an  applicant  originate  (or  purchase) 
and  hold  long-term  home  mortgage 
loans  for  the  foreseeable  future.  One  of 
the  commenters  suggested  that 
originators  who  hold  mortgages  can 
better  serve  their  market  needs  by 
applying  knowledgeable  and  common 
sense  criteria  to  borrowers.  The  other 
commenter  suggested  that  this  would 
ensure  that  the  resources  of  the 
FHLBank  System  are  used  to  support 
portfolio  mortgage  lending,  in  contrast 
to  assisting  mortgage  loan  originators 
which  resell  in  the  secondary  market. 
The  commenter  believes  tliat  originators 
that  resell  in  the  secondary  market  are 
served  by  other  government-sponsored 
enterprises.  Anc^er  thrift  member 
urged  that  membership  be  limited  to 
regulated  depository  institutions  that 
are  primarily  residential  lenders  and 
that  hold  mortgage  loans  in  their 
portfolios,  arguing  that  the  basic 
mission  of  the  FHLBank  System  is  to 
support  portfolio  lending.  The  final  rule 
does  not  incorporate  these  comments, 
reflecting  the  Finance  Board’s  view  that 
the  statut^lhould  be  broadly  rather  than 
narrowly  interpreted  in  order  to 
facilitate  the  FHLBank  System’s  support 
of  housing  finance. 

The  proposed  rule  also  included  the 
assets  of  an  institution’s  consolidated 
subsidiaries  within  the  scope  of  the 
transactions  used  to  satisfy  the  “makes” 
test.  The  normal  industry  practice  of 
insured  depository  institutions  is  to  file 
financial  reports  with  their  federal 
regulators  on  a  consolidated  basis.  In 
view  of  this  practice,  the  Finance  Board 
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currently  consolidates  subsidiaries  of 
such  insured  depository  institution 
applicants  for  purposes  of  determining 
satisfaction  of  the  "makes”  test.  Thus, 
the  proposed  rule  defined  a 
"consolidated  subsidiary”  in  §  933.1(g) 
as  a  subsidiary  of  a  member  whose 
assets  and  liabilities  are  consolidated 
with  those  of  the  member  for  purposes 
of  reports  filed  with  the  member’s 
appropriate  Federal  banking  agency. 

This  definition  reduced  or  eliminated 
the  need  for  accounting  adjustments  on 
the  part  of  the  applicant  or  FHLBank 
staff,  since  the  consolidation  of  assets  as 
part  of  the  application  review  process 
would  have  been  based  on  the 
consolidation  standards  used  by  the 
applicant’s  appropriate  Federal  banking 
agency. 

Several  comment  letters  advised  that 
in  some  instances  insurance  companies 
may  not  file  consolidated  financial 
reports.  One  FHLBank  recommended 
that  insurance  companies  be  required  to 
consolidate  the  assets  of  those  entities  of 
which  they  own  51  percent  or  more  of 
the  common  stock.  Another  FHLBank 
commented  that,  for  purposes  of 
satisfying  the  “makes”  test,  insurance 
company  applicants  should  be  given 
credit  for  those  assets  of  any  affiliates  or 
subsidiaries  in  which  the  insurance 
companies  have  at  least  a  20  percent 
equity  interest,  up  to  the  percentage  of 
the  equity  interest. 

The  Finance  Board  will  be  issuing 
policy  guidelines  clarifying  how 
applicants  should  calculate  asset 
originations  and  purchases  of 
subsidiaries  and  other  affiliates  for 
purposes  of  the  "makes”  test.  The 
Finance  Board  anticipates  that  the 
guidelines  will  continue  the  current 
Finance  Board  practice  of  consolidating 
subsidiaries  for  insured  depository 
'  institution  applicants  that  file 
consolidated  financial  statements  with 
their  regulator  and,  until  such 
guidelines  are  issued,  will  continue  to 
evaluate  applications  for  membership 
consistent  with  current  practice. 

Because  of  the  questions  raised  on 
consolidation  for  insurance  companies 
and  the  need  for  flexibility  in 
addressing  these  questions,  the  Finance 
Board  believes  that  these  issues  are  best 
handled  through  policy  guidelines. 
Accordingly,  the  references  to 
consolidated  subsidiaries  in  §§  933.1(g) 
and  933.3(a)(3)  of  the  proposed  rule 
have  been  deleted  in  the  final  rule. 

One  FHLBank  recommended  that  a 
one-year  grace  period  should  be  allowed 
for  de  novo  institutions  approved  for 
membership  to  meet  the  “makes”  test, 
just  as  it  is  permitted  for  de  novo 
insured  depository  institution  members 
to  meet  the  10  percent  requirement 


under  section  4(a)(2)  of  the  Bank  Act,  as 
implemented  by  §  933.4(b)(2)  of  the 
final  rule  (discussed  below).  The  one- 
year  grace  period  for  meeting  the  10 
percent  requirement  is  mandated 
specifically  by  section  4(a)(2)  of  the 
Bank  Act.  In  contrast,  the  Finance  Board 
interprets  section  4(a)(1)  to  require  that 
an  institution  meet  the  “makes”  test  at 
the  time  of  its  application  for 
membership.  Thus,  the  Finance  Board 
has  not  adopted  the  recommended 
change  in  the  final  rule. 

2.  Section  4(a)(2)  Membership  Criteria 

Section  4(a)(2)  of  the  Bank  Act 
establishes  the  following  membership 
eligibility  criteria  for  “insured 
depository  institutions”  that  are  not 
members  of  the  FHLBank  System  on 
January  1, 1989f  (hereafter,  the  section 
4(a)(2)  criteria): 

(A)  The  insured  depository  institution  has 
at  least  10  percent  of  its  total  assets  in 
residential  mortgage  loans; 

(B)  the  insured  depository  institution’s 
financial  condition  is  such  that  advances 
may  be  safely  made  to  such  institution;  and 

(C)  the  character  of  its  management  and  its 
home-financing  policy  are  consistent  with 
sound  and  economical  home  financing. 

12  IJ.S.C.  1424(a)(2)  (A),  (B),  and  (C). 

As  required  by  statute,  §§  933.4(a)  (4) 
and  (5)  and  933.4(b)  of  the  final  rule 
apply  all  of  the  section  4(a)(2)  criteria  to 
insured  depository  institutions.  In 
addition,  the  final  rule  applies  the 
criteria  of  paragraphs  (B)  and  (C)  of 
section  4(a)(2)  to  insurance  company 
applicants,  but  not  the  10  percent 
requirement  found  in  paragraph  (A)  of 
section  4(a)(2). 

a.  Definition  of  “residential  mortgage 
Joans”  in  the  10  percent  requirement. 
Section  4(a)(2)(A)  and  §  933.4(b)  of  the 
final  rule  provide  that  an  insured 
depository  institution  applicant  shall  be 
eligible  for  membership  if  it  has  at  least 
10  percent  of  its  total  assets  in 
“residential  mortgage  loans.”  Thus,  it  is 
necessary  to  define  “residential 
mortgage  loans”  for  purposes  of 
implementing  the  10  percent 
requirement  in  the  statute. 

The  term  “residential  mortgage  loans” 
is  not  defined  in  the  Bank  Act  or  current 
Finance  Board  regulations.  However, 
the  legislative  history  of  FIRREA 
indicates  that  the  10  percent 
requirement  is  a  product  of  a 
compromise  between  the  Senate  and  the 
House  of  Representatives.  The 
compromise  changed  the  threshold 
percentage  requirement  from  a  test  that 
required  60  percent  of  assets  in 
“Qualified  Thrift  Investments”  (QTIs) 
under  the  “Qualified  Thrift  Lender” 
(QTL)  test  in  section  10(m)  of  HOLA,  12 
U.S.C.  1467a(m),  to  a  test  that  required 


10  percent  of  assets  in  “residential 
mortgage  loans.”  This  requirement  was 
added  to  ensure  that  only  applicants 
that  demonstrate  a  signifir;ant 
commitment  to  residential  mortgage 
lending  acquire  access  to  FHLBank 
System  benefits.  See  FIRREA 
Conference  Report  at  424-25.  Thus,  in 
determining  the  types  of  loans  that 
satisfy  the  10  percent  requirement,  it  is 
reasonable  to  look  for  guidance,  in  part, 
at  the  types  of  loans  (i.e.,  QTIs)  that 
qualify  for  the  QTL  test  under  the  QTL 
regulation  implementing  section  10(m), 
12  CFR  part  563  (as  amended  by  58  FR 
15082,  March  19, 1993). 

In  contrast  to  the  requirement  in 
section  4(a)(1)  that  institutions  make 
“long-term”  home  mortgage  loans, 
section  4(a)(2)(A)  of  the  Bank  Act  has  no 
similar  long-term  requirement  for 
residential  mortgage  loans.  Therefore, 
there  is  no  statutory  requirement  that 
the  years  to  maturity  for  residential 
mortgage  loans  be  defined  for  the  10 
percent  requirement. 

Section  933. l(r)  of  the  final  rule 
defines  “residential  mortgage  loans,”  as 
used  in  the  10  percent  requirement, 
specifically  as  any  one  of  the  following 
types  of  domestic  loans,  whether  or  not 
fully  amortizing: 

(1)  Home  mortgage  loans; 

(2)  Funded  residential  construction  loans; 

(3)  Loans  secured  by  manufactured 
housing  whether  or  not  defined  by  state  laws 
as  secured  by  an  interest  in  real  property; 

(4)  Loans  secured  by  junior  liens  on  one- 
to-four  family  property  or  multifamily 
property; 

(5)  Mortgage  pass-through  securities 
representing  an  undivided  ownership 
interest  in: 

(i)  Loans,  all  of  which  loans  at  the  time  of 
issuance  of  the  security  meet  the 
requirements  of  paragraphs  (r)  (1)  through  (4) 
of  this  section; 

(ii)  Securities  representing  an  undivided 
ownership  interest  in  loans,  all  of  which 
loans  at  the  time  of  issuance  of  the  security 
meet  the  requirements  of  paragraphs  (r)(l) 
through  (4)  of  this  section;  or 

(iii)  Mortgage  debt  securities  as  defined  m 
paragraph  (r)(fi)  of  this  section; 

(6)  Mortgage  debt  securities  secured  by; 

(i)  Loans,  all  of  which  loans  at  the  time  of 
issuance  of  the  security  meet  the 
requirements  of  paragraphs  (r)(l)  through  (4) 
of  this  section; 

(ii)  Securities  which  meet  the  requirements 
of  paragraph  (r)(5)  of  this  section;  or 

(iii)  Securities  secured  by  assets,  all  of 
which  assets  at  the  time  of  issuance  of  the 
security  meet  the  requirements  of  paragraphs 
(r)(l)  through  (5)  of  this  section; 

(7)  Home  mortgage  loans  secured  by 
leasehold  interests,  as  defined  in 

§  933.1(i)(1)(ii)  of  this  part,  except  that  the 
period  of  the  lease  term  may  be  for  any 
duration;  or 

(8)  Any  loans  which  the  Board  in  its 
discretion  otherwise  determines  are 
residential  mortgage  loans. 
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The  types  of  loans  and  other  assets 
included  within  the  definition  of 
“residential  mortgage  loans”  in 
§933.1(r)  of  the  final  rule  are  discussed 
in  further  detail  below. 

( 1 )  Home  mortgage  loans  and  funded 
residential  construction  loans.  Section 
933  l(r)  (1)  and  (21  of  the  final  rule 
includes  in  the  definition  of  “residential 
mortgage  loans":  (i)  Home  mortgage 
loans  and  (ii)  funded  residential 
construction  loans.  “Home  mortgage 
loans”  are  defined  in  §  933.1(i)  and. 
thus,  residential  mortgage  loans  include 
all  loans  included  in  the  "home 
mortgage  loan"  definition,  as  discussed 
above  A  “funded  residential 
construction  loan”  is  defined  in 
§  933.1(h)  as  the  portion  disbursed  to 
the  borrower  of  a  loan  secured  by  real 
property  made  to  finance  the  on-site 
construction  of  dwelling  units  on  one- 
to-four  family  property  or  multifamily 
property. 

Explicit  language  in  the  legislative 
history  of  section  4(a)(2)(A)  of  the  Bank 
Act  indicates  that  one-to-four  family, 
multifamily  and  funded  residential 
construction  loans  are  to  be  included  as 
“residential  mortgage  loans”  for 
purposes  of  the  10  percent  requirement. 
See  FIRREA  Conference  Report  at  428. 
Current  Finance  Board  practice  is  to 
include  such  loans  as  satisfying  the  10 
percent  requirement. 

Since  the  definition  of  “residential 
mortgage  loans”  includes  “home 
mortgage  loans”  as  defined  in  §933.1(i), 
unless  otherwise  included  in  other 
paragraphs  of  the  “residential  mortgage 
loan"  definition,  loans  that  are  not 
included  or  that  are  specifically 
excluded  from  the  “home  mortgage 
loan”  definition,  also  do  not  meet  the 
definition  of  “residential  mortgage 
loan.”  As  discussed  above,  consistent 
with  current  Finance  Board  practice, 
loans  on  unimproved  property  and  land 
development  loans  which  finance  land 
improvements  preparatory  to  erecting 
structures  do  not  come  within  the 
definition  of  “home  mortgage  loan”  and. 
thus,  also  are  not  included  in  the 
definition  of  “residential  mortgage 
loan.”  In  addition,  since  the  definition 
of  “home  mortgage  loans”  specifically 
excludes  “nonresidential  real  property” 
loans,  loans  secured  by  “nonresidential 
real  property.”  as  defined  in  §  933.1(p) 
and  discuss^  above,  also  are  excluded 
from  the  definition  of  “residential 
mortgage  loans.” 

(2)  Manufactured  housing  loans  not 
secured  by  real  estate.  Manufactured 
housing  loans  sectired  by  real  estate 
under  state  law  are  included  in  the 
definition  of  “home  mortgage  loan”  and, 
thus,  are  included  in  the  definition  of 
"residential  mortgage  loans”  by  virtue 
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of  §  933.1(r)(l)  of  the  final  rule. 

However,  consistent  with  the  proposed 
rule.  §933.1(r)(3)  also  includes  in  the 
definition  of  “residential  mortgage 
loan,”  manufactured  housing  loans  that 
are  not  secured  hy  real  estate  under  state 
law.  This  is  a  change  firom  current 
Finance  Board  practice.  Although 
manufactured  housing  loans  not  secured 
by  real  estate  may  be  treated  by  federal 
banking  agencies  as  consumer  loans  for 
some  purposes,  they  are  residential  in 
nature,  as  residents  often  live  in  such 
housing  on  a  full-time,  permanent  basis. 
In  addition,  such  loans  are  includable 
on  a  limited  percentage  basis  as  QTIs 
that  qualify  for  the  QTL  test  under  the 
QTL  regulation.  See  12  CFR  563.51(0(1)- 
Therefore,  all  manufactured  housing 
loans  can  be  used  to  meet  the  10  percent 
reouirement. 

l3)  Loans  secured  by  junior  liens. 
Consistent  with  the  proposed  rule  and 
current  Finance  Board  practice, 

§  933.1(r)(4)  of  the  final  rule  includes 
loans  secured  by  junior  liens  on  one-to- 
four  family  property  or  multifamily 
property  in  the  definition  of  “residential 
mortgage  loan.”  In  contrast  to  the 
definition  of  “hcame  mortgage”  in  the 
Bank  Act  as  used  in  the  “makes”  test, 
residential  mortgage  loans  are  not 
required  to  be  secured  by  first  mortgages 
or  first  liens  in  order  to  be  used  to  meet 
the  10  percent  requirement.  In  addition, 
such  loans  are  includable  as  QTIs  that 
qualify  for  the  QTL  test  under  the  QTL 
regulation.  See  12  CFR  563.51(f)(1). 
Further,  two  financial  institutions  trade 
associations  supported  the  inclusion  of 
loans  secured  by  junior  liens,  including 
home  equity  loans,  as  “residential 
mortgage  loans.”  The  Finance  Board 
agrees  with  these  commenters  and,  thus, 
has  adopted  §  933.1(r)(4)  as  proposed. 

(4)  Mortgage  pass-through  securities 
and  mortgage  debt  securities.  The 
definition  of  “residential  mortgage 
loan”  in  §933.1(r)  (5)  and  (6)  of  the  final 
rule  specifically  includes  both  mortgage 
pass-through  securities  and  mortgage 
debt  securities  which,  therefore,  are 
included  towards  satisfying  the  10 
percent  requirement.  This  is  in  contrast 
to  the  definition  of  “home  mortgage 
loan”  in  §  933. l(i),  which  includes 
mortgage  pass-through  securities  but  not 
mortgage  debt  securities. 

Mortgage  debt  securities  can  consist 
of  CM(5s.  mortgage-backed  bonds, 
stripped  instruments  such  as  interest- 
only  strips  (lOs)  or  principal-only  strips 
(POs),  or  (UMO  residuals.  This  list  of 
securities  is  meant  to  be  illustrative  and 
not  exhaustive  of  the  types  of 
investments  which  the  Finance  Board 
considers  as  qualifying  as  mortgage  debt 
securities  in  the  continually  evolving 
secondary  mortgage  market. 
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Section  933. l(r)  (5)  and  (6)  of  the  final 
rule  requires  that,  to  qualify  as 
“residential  mortgage  loans,”  mortgage 
pass-through  securities  and  mortgage 
debt  securities  must  be  entirely  backed 
by  assets  described  in  paragraphs  (r)  (1) 
through  (6),  which  assets  meet  the 
definition  of  “residential  mortgage 
loan”  at  the  time  of  issuance  of  the 
security. 

While  the  proposed  rule  specifically 
included  both  mortgage  pass-through 
securities  and  mortgage  debt  securities, 

§  933.1(r)  (5)  and  (6)  of  the  final  rule 
expands  the  categories  of  securities  that 
are  included  in  the  definition  of 
“residential  mortgage  loan”  from  that  in 
the  proposed  rule  to  include  mortgage 
pass-through  securities  representing  an 
undivided  ownership  interest  in 
mortgage  debt  securities,  as  well  as 
mortgage  debt  securities  secured  by 
other  mortgage  debt  securities  or  by 
mortgage  pass-through  securities. 

Two  thrift  members  commented  that 
the  definition  of  “residential  mortgage 
loan”  should  be  the  same  as  the 
definition  of  “home  mortgage  loan” 
which,  as  discussed  earlier,  they 
suggested  should  npt  include  mortgage 
pass-through  securities.  Current  Finance 
Board  practice  includes  mortgage  pass¬ 
through  securities  in  both  the  definition 
of  “home  mortgage  loan”  for  purposes 
of  the  “makes”  test  and  the  definition  of 
“residential  mortgage  loan”  for 
purposes  of  the  10  percent  requirement. 
The  Finance  Board  continues  to  believe 
that  mortgage  pass-through  securities 
are  appropriate  instruments  to  include 
for  both  of  these  statutory  requirements. 

Those  thrift  members  also  suggested, 
in  the  alternative,  that  CMOs  should  be 
excluded  from  the  definition  of 
“residential  mortgage  loan”  for 
purposes  of  the  10  percent  requirement, 
in  order  to  make  the  definitions  of 
“home  mortgage  loan”  and  “residential 
mortgage  loan”  identical.  Neither 
commenter  provided  an  argument 
explaining  why  the  definition  of 
“residential  mortgage  loan”  for 
purposes  of  the  treatment  of  CMOs 
needs  to  be  the  same  as  “home  mortgage 
loan”  and  why  it  should  not  be  based 
on  those  loans  that  are  QTIs,  as 
suggested  in  the  preamble  to  the 
proposed  rule. 

On  the  othef  hand,  three  FHLBanks 
supported  the  inclusion  of  CMOs  and 
other  mortgage  debt  securities  in  the 
definition  of  “residential  mortgage 
loan”  for  purposes  of  the  10  percent 
requirement.  Two  of  the  FHLBanks 
commented  that  the  purchase  of  sudi 
securities  supports  housing  finance  in 
the  same  mamner  as  does  the  purchase 
of  mortgage  pass-through  securities. 
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For  the  policy  reasons  stated  by  those 
commenters  supporting  the  proposed 
rule,  the  Finance  Board  has  decided  to 
include  mortgage  debt  securities  in  the 
definition  of  “residential  mortgage 
loan.”  The  Finance  Board  believes  that 
the  Bank  Act  allows  for  more  flexibility 
in  defining  “residential  mortgage  loan” 
for  purposes  of  the  10  percent 
requirement  than  in  defining  “home 
mortgage  loan”  for  purposes  of  the 
“makes”  test.  Furthermore,  because  the 
10  percent  requirement  appears  to  have 
been  a  legislative  compromise  fix>m  the 
higher  60  percent  QTL  requirement,  it  is 
appropriate  to  consider  those  loans  that 
satisfy  the  QTL  requirement  when 
determining  those  loans  to  be  included 
in  the  10  percent  requirement.  QTIs 
include  securities  backed  by  or 
representing  an  interest  in  mortgages  on 
domestic  residential  housing  or 
manufactured  housing.  12  U.S.C. 
1467a{m)(4)(C)(ii)(m);  12  CFR 
563.51(f)(l)(iii)  (as  amended  by  58  FR 
15082,  Ma^  19, 1993).  In  addition, 
current  Finance  Board  practice  includes 
CMOS  and  other  mortgage  debt 
securities  for  purposes  of  satisfying  the 
10  percent  requirement,  and  the  Finance 
Board  continues  to  believe  that  this 
practice  is  appropriate. 

Accordin^y,  §  933.1(r)(6)  of  the  final 
rule  includes  CMOs  and  other  mortgage 
debt  securities  as  “residential  mortgage 
loans”  for  purposes  of  satisfying  the  10 
percent  requirement. 

The  proposed  rule  also  specifically 
sought  comment  regarding  whether  the 
inclusion  of  CMOs  created  the 
possibility  of  “double-counting”  of 
assets.  The  Finance  Board  was 
concerned  that,  because  the  mortgage 
loans  underlying  a  CMO  continue  to  be 
held  by  the  originator  of  the  CMO,  there 
was  a  possibility  that  one  applicant  for 
FHLBank  membership  could  list 
mortgage  loans  that  back  a  CMO  as 
assets,  and  another  applicant  could 
show  the  CMO  that  represents  the 
mortgage  loans  as  an  asset.  Such  a 
situation  could  permit  both  applicants 
to  be  credited  with  essentially  the  same 
assets  for  purposes  of  evaluating  their 
compliance  with  the  10  ptercent 
requirement. 

A  FHLBank  commented  that  if  the 
purpose  of  the  10  percent  requirement 
-  is  to  evaluate  an  applicant’s 
commitment  to  housing  finance, 
“double-counting”  of  assets,  even  if  it 
may  occur,  is  not  inappropriate.  A  bank 
trade  association  also  stated  that  a 
purchaser  of  CMOs  or  other  mortgage 
debt  securities  is  supporting  housing 
finance  just  as  much  as  the  purchaser  of 
mortgage  pass-through  securities,  even 
though  there  may  be  some  “double¬ 
counting”  of  assets. 


The  Finance  Board,  however, 
continues  to  believe  that  any  “double¬ 
counting”  of  assets  in  connection  with 
the  inclusion  of  CMOs  or  other  mortgage 
debt  securities  for  purposes  of  satisf^ng 
the  10  percent  requirement  would  be 
inappropriate.  Thus,  in  order  to 
preclude  any  such  “double-counting,” 

§  933.4(b)(1)  of  the  final  rule  provides 
that  the  seller  of  a  mortgage  debt 
security  may  not  count  the  assets  used 
to  secure  such  security  to  satisfy  the  10 
percent  requirement. 

(5)  Home  mortgage  loans  secured  by 
leaseholds.  Consistent  with  the 
proposed  rule,  the  definition  of 
“residential  mortgage  loan”  in 
§933.1(r)(7)  of  the  final  rule  includes 
home  mortgage  loans  secured  by 
leasehold  interests,  as  defined  in 
§933.1(i)(l)(ii).  In  contrast  to  the  loans 
secured  by  leaseholds  included  in  the 
definition  of  “home  mortgage  loan,”  the 
period  of  the  term  of  a  lease  that  secures 
a  home  mortgage  loan  under  the 
“residential  mortgage  loan”  definition 
may  be  for  any  duration. 

(6)  Other  loans  includable.  Consistent 
with  the  proposed  rule,  the  definition  of 
“residential  mortgage  loan”  in 

§  933.1(r)(8)  of  the  final  rule  also 
includes  any  other  loans  which  the 
Finance  Board  in  its  discretion 
otherwise  determines  are  residential 
mortgagedoans. 

The  Finance  Board  could  use  this 
provision  to  determine  on  a  case-by-case 
basis  that  other  types  of  loans  and  new 
loan  products  satisfy  the  10  percent 
requirement. 

(7)  Other  loans  excluded.  Consistent 
with  the  proposed  rule  and  current 
Finance  Board  practice,  residential 
loans  in  process  do  not  come  within  the 
definition  of  “residential  mortgage 
loan”  in  §  933. l(r)  of  the  final  rule  and. 
therefore,  may  not  be  counted  towards 
satisfying  the  10  percent  requirement. 
Residential  loans  in  process  are 
mortgage  loan  commitments  under 
which  the  proceeds  have  not  yet  been 
disturbed  to  the  borrower.  For  example, 
construction  loans  where  the  funds  are 
not  released  until  specific  conditions 
are  met  are  loans  in  process.  See  Thrift 
Financial  Report,  Sdredule  SC-line  280. 

b.  Assets  included  in  the  10  percent 
requirement  calculation.  Section 
933.3(a)(4)  of  the  proposed  rule 
included  the  assets  of  an  institution’s 
consolidated  subsidiaries  within  the 
scope  of  the  transactions  used  to  satisfy 
the  10  percent  requirement.  For  the 
reasons  discussed  above  for  the 
“makes”  test,  the  reference  to 
consolidation  of  assets  has  not  been 
retained  in  §933.4(bMl)  of  the  final  rule 
and  will  be  addressed  in  future  Finance 
Board  policy  guidelines.  As  stated 


above,  the  Finance  Board  will  continue 
its  current  practice  of  consolidating 
subsidiaries  for  insured  depository 
institutions  that  file  consolidated 
financial  statements  with  their 
regulators. 

One  FHLBank  commenter  requested 
clarification,  in  calculating  residential 
mortgage  loans  as  10  percent  of  total 
assets,  as  to  whether  any  foreign  assets 
of  the  applicant’s  consolidated 
subsidiaries  should  be  counted  as  part 
of  total  assets.  The  Finemce  Board 
believes  that  only  domestic  assets 
should  be  included  in  calculating  the  10 
percent  requirement,  as  well  as  the 
“makes”  test.  Section  933.4(b)(1)  of  the 
final  rule  (as  well  as  the  definitions  of 
“home  mortgage  loan”  and  “residential 
mortgage  loan”  in  §§  933.1(i)  and 
933. l(r),  respectively)  have  been  revised 
accordingly. 

c.  Financial  condition.  Section 
4(a)(2)(B)  of  the  Bank  Act  requires  that, 
in  order  to  be  eligible  for  FHLBank 
membership,  an  insured  depository 
institution’s  financial  condition  must  be 
such  that  advances  may  be  safely  made 
to  it.  12  U.S.C.  1424(a)(2)(B).  Section 
933.4(a)(4)  of  the  final  rule  implements 
this  requirement  and  applies  it  to  all 
applicants  for  membership,  including 
applicants  (such  as  insurance 
companies)  that  are  not  insured 
depository  institutions. 

d.  Character  of  management  and 
home-financing  policy.  Section 
4(a)(2)(C)  of  the  Bank  Act  requires  that 
the  character  of  an  insured  depository 
institution’s  management  and  its  home¬ 
financing  policy  be  consistent  with 
sound  and  economical  home  financing 
in  order  to  be  eligible  for  FHLBank 
membership.  12  U.S.C.  14249(a)(2)(C). 
Section  933.4(a)(5)  of  the  final  rule 
implements  this  requirement  and 
applies  it  to  all  applicants  for 
membership,  including  applicants  (such 
as  insurance  companies)  that  are  not 
insured  depository  institutions. 

D.  Membership  Approval  Eligibility 
Requirements  for  Insurance  Companies 

Insurance  companies  have  been 
eligible  to  be  members  of  the  FHLBank 
System  since  the  enactment  of  the  Bank 
Act  in  1932.  See  47  Stat.  725  (July  22. 
1932).  Since  certain  of  the  membership 
eligibility  criteria  in  the  statute  are  not 
expressly  applicable  to  insurance 
companies,  in  the  proposed  rule  the 
Finance  Board  sought  public  comment 
on  which,  if  any,  of  those  eligibility 
criteria  should  be  applied  to  insurance 
companies.  The  following  discusses  the 
various  comments  received  on  the 
various  insurance  company  issues  that 
are  resolved  in  this  rulemaking. 
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The  preamble  to  the  proposed  rule 
requested  comment  on  whether 
insurance  company  applicants  should 
be  subject  to  the  section  4(a)(2)  criteria, 
which  criteria  are  only  expressly 
applicable  under  the  statute  to  insured 
depository  institutions.  Three 
FHLBanks,  as  well  as  two  insurance 
company  trade  associations  and  a 
nonmember  insurance  company, 
commented  that  insurance  company 
applicants  should  not  be  subject  to  any 
of  the  section  4(a)(2)  criteria.  Another 
FHLBanlt  specifically  commented  that 
the  10  percent  requirement  contained  in 
section  4(a)(2)(A)  should  not  apply  to 
insurance  company  applicants.  One 
FHLBank  also  objected  to  applying  the 
10  percent  requirement  to  insurance 
companies,  but  noted  that  the  Finance 
Board  has  the  authority  to  apply  the 
other  two  section  4(a)(2)  criteria  to 
insurance  companies.  Another  FHLBank 
recommended  that  instead  of  applying 
the  10  percent  requirement  as  the  rule, 
that  case-by-case  analysis  be  utilized  to 
determine  whether  insurance 
companies’  housing-related  activities 
achieve  the  same  objectives  as  the  10 
percent  requirement. 

Two  thrift  hiembers  and  two  financial 
institutions  trade  associations  supported 
applying  ail  of  the  section  4(a)(2) 
criteria  to  insurance  companies.  The 
bank  trade  association  recommended 
that  if  identical  standards  cannot  be 
found  for  insurance  companies, 
insurance  companies  should  be  subject 
to  comparable  standards  that  are  no  less 
stringent  than  those  applied  to  other 
applicants. 

A  number  of  commenters  that 
opposed  applying  the  section  4(a)(2) 
criteria  to  insurance  companies  argued 
that  su’ch  criteria  are  not  applicable  to 
insurance  companies  because  the  statute 
makes  these  criteria  expressly 
applicable  to  "insured  depository 
institutions,”  and  insurance  companies 
are  not  “insured  depository 
institutions”  as  defined  in  section  2(12) 
of  the  Bank  Act,  see  12  U.S.C.  1422(12). 
Several  commenters  argued  that 
applying  the  section  4(a)(2)  criteria  to 
insurance  companies  would  exceed  the 
Finance  Board’s  authority.  A  number  of 
commenters  cited  an  axiom  of  statutory 
construction  described  as  stating  that 
where  a  statute  is  clear  on  its  face,  it 
cannot  be  changed  or  interpreted  by 
policy  or  directives. 

However,  while  section  4(a)(2)  of  the 
Bank  Act,  by  its  terms,  applies  to 
insured  depository  institutions,  section 
4(a)(2)  does  not  prohibit  or  preclude  the 
application  of  the  membership 
eligibility  criteria  set  forth  in  that 
section  to  other  membership  applicants. 
Under  the  Bank  Act,  the  Finance 


Board's  primary  duty  is  to  ensure  that 
the  FHLBanks  operate  in  a  financially 
safe  and  sound  marmer.  See  12  U.S.C. 
1422a(a)(3)(A)  (as  amended).  In 
addition,  to  the  extent  consistent  with 
its  primary  duty,  the  Finance  Board  is 
responsible  for,  inter  alia,  supervising 
the  FHLBanks,  and  ensuring  that  the 
FHLBanks  carry  out  their  housing 
finance  mission.  Id.  at  1422a(a)(3)(B); 
see  12  U.S.C.  1422b(a)(l).  Pursuant  to 
these  general  powers,  the  Finance  Board 
may  determine  that  some  or  all  of  the 
section  4(a)(2)  membership  eligibility 
criteria  should  be  applied  to  insurance 
company  applicants. 

Several  commenters  cited  policy 
reasons  supporting  applying  ail  of  the 
section  4(a)(2)  criteria  to  insurance 
company  applicants.  First,  applying  the 
same  eligibility  criteria  to  all  applicants 
would  treat  ail  applicants  for 
membership,  whether  insured 
depository  institutions  or  insurance 
companies,  in  an  equitable  and 
consistent  manner.  This  position  was 
specifically  supported  by  a  thrift 
member  and  two  financial  institutions 
trade  associations. 

Second,  applying  the  adequate 
financial  condition  and  character  of 
management/home-financing  policy 
criteria  to  insurance  company 
applicants  would  be  consistent  with  the 
Finance  Board’s  duties  to  ensure  that 
the  FHLBank  System  is  safe  and  sound 
and  carries  out  its  housing  finance 
mission.  A  thrift  member  commented 
that  ail  applicants  for  membership 
should  be  required  to  clearly 
demonstrate  an  ability  to  further  the 
housing  finance  mission  of  the 
FHLBank  System.  The  member  also 
argued  that  savings  associations  would 
be  competitively  disadvantaged  if  "their 
competitors”  are  free  to  avail 
themselves  of  the  advantages  of 
membership  in  the  FHLBank  System 
without  the  same  required  level  of 
housing  finance  commitment. 

A  number  of  commenters  also  cited 
policy  reasons  for  not  applying  the 
section  4(a)(2)  criteria  to  insurance 
company  applicants.  A  FHLBank 
suggested  that  applying  the  10  percent 
requirement  to  insiu'ance  companies 
would  fail  to  promote  the  FHLBanks’ 
housing  finance  mission,  and  an 
insurance  company  trade  association 
argued  that  applying  any  of  the  section 
4(a)(2)  criteria  would  work  contrary  to 
the  FHLBanks’  housing  mission.  The 
argument  also  was  made  that  other 
provisions  of  the  Bank  Act  applicable  to 
approved  FHLBank  members,  such  as 
the  requirement  that  long-term  advances 
be  used  only  for  residential  housing 
finance,  the  collateral  requirements  for 
advances,  the  QTL  restrictions,  and  the 


community  support  requirements, 
sufficiently  promote  the  FHLBanks’ 
housing  finance  mission  and  safe  and 
sound  operation  so  as  to  justify  not 
applying  any  or  all  of  the  section  4(a)(2) 
criteria  to  insurance  company 
applicants.  See  12  U.S.C.  1430  (a),  (e), 

12  CFR  part  935  (58  FR  29456,  May  20. 
1993),  and  12  U.S.C.  1430(g),  12  CFR 
part  936. 

Several  commenters  argued  that  the 
10  percent  requirement  could  block  or 
discourage  many  insurance  companies 
involved  in  housing  finance  from 
becoming  members  because  their 
residential  mortgage  loan  investments, 
while  substantial  in  absolute  dollars, 
may  not  represent  a  significant  enough 
percentage  of  their  balance  sheet  by 
virtue  of  their  large  size.  This  could 
.limit  the  potential  for  expansion  of 
FHLBank  membership.  In  other  words, 
insurance  companies  that  fail  the  10 
percent  requirement  and  therefore  that 
cannot  qualify  for  membership  may  in 
fact  have  significant  residential 
mortgage  loans  based  on  dollar  volume 
and  be  a  significant  participant  in  the 
housing  finance  market. 

A  thrift  member  and  a  bank  trade 
association  commented  that  large 
commercial  banks,  for  example,  also 
may  have  a  sizable  dollar  amount  of 
residential  mortgage  loans,  yet  they  still 
are  required  to  meet  the  10  percent 
requirement.  Thus,  they  concluded, 
there  is  no  reason  to  apply  a  different 
standard  to  insurance  companies  than  to 
commercial  banks. 

As  reflected  in  §  933.4(c)  of  the  final 
rule,  the  Finance  Board  has  determined 
not  to  apply  the  10  percent  requirement 
to  insurance  company  applicants.  In  the 
alternative,  §  933.4(c)  requires  that  such 
applicants  have  mortgage-related  assets 
that  reflect  a  commitment  to  housing 
finance,  as  determined  by  the  Finance 
.  Board.  This  alternative  test  recognizes 
the  differences  in  the  lines  of  business 
of  the  banking  and  insurance  industries 
and  establishes  an  alternative  test  for 
insurance  companies  that  requires  a 
commitment  to  housing  finance.  This 
commitment  will  be  evaluated  by  the 
Finance  Board  on  a  case-by-case  basis. 
For  example,  even  though  an  insurance 
company  applicant  may  not  meet  the  10 
percent  requirement,  the  company’s 
mortgage-related  assets,  as  an  absolute 
dollar  volume,  can  be  quite  significant 
given  the  average  asset  size  of  an 
insurance  company.  The  alternative  test 
also  is  consistent  with  the  Finance 
Board’s  recommendation  to  remove  the 
10  percent  requirement  for  all  members 
as  presented  in  the  report  that  the 
Finance  Board  filed  with  Congress  in 
April  of  this  year  entitled  "Report  on 
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the  Structure  and  Role  of  the  Federal 
Home  Loan  Bank  System.” 

While  not  specifically  applying  the  10 
percent  requirement,  the  final  rule  in 
§  933.4(a)  (4)  and  (5)  continues  to  apply 
the  financial  condition  and  character  of 
management/home-financing  policy  * 
criteria  to  insurance  company 
applicants.  This  recognizes  the 
importance  of  financial  condition  and 
character  of  management/home- 
financing  policy  in  developing  a  strong 
membership  base  to  ensure  the 
continued  success  of  the  FHLBank 
System's  housing  finance  mission. 

Accordingly,  under  §§  933.4(a)  (4)  and 
(5)  and  933.4(c)  of  the  final  rule, 
insurance  company  applicants  are 
subject  to  the  financial  condition  and 
character  of  management/home¬ 
financing  policy  criteria  of  sections 
4(a)(2)  (B)  and  (C)  of  the  Bank  Act,  as 
well  as  a  requirement  that  they  have 
mortgage-related  assets  that  reflect  a 
commitment  to  housing  finance,  as 
determined  by  the  Finance  Board. 

E.  Membership  at  Principal  Place  of 
Business 

Under  section  4(b)  of  the  Bank  Act, 
institutions  eligible  to  join  the  FHLBank 
System  may  become  members  only  of 
the  FHLBank  of  the  district  in  which 
their  “principal  place  of  business”  is 
located,  ot  of  a  FHLBank  in  an  adjoining 
district  if  demanded  by  convenience 
and  then  only  with  the  approval  of  the 
Finance  Board.  See  12  U.S.C.  142^). 
This  requirement  is  implemented  in 
§  933.5(a)  of  the  final  rule. 

1.  Home  Office  as  Principal  Place  of 
Business 

The  Bank  Act  does  not  define  the 
term  “principal  place  of  business.” 
However,  §  931.24  of  the  Finance 
Board’s  existing  regulaticms  (12  CFR 
931.24)  defines  the  term  as  the  state  in 
which  the  member  maintains  its  home 
office  established  as  such  in  conformity 
with  the  laws  imder  which  the  member 
is  organized. 

The  Finance  Board  received 
comments  both  in  favor  of  and  against 
retaining  the  presumption  that  an 
institution’s  “principal  place  of 
business”  is  the  state  in  which  it 
maintains  its  “home  office.”  A  FHLBank 
and  two  financial  institutions  trade 
associations  expressly  supported  the 
retention  of  the  “home  office” 
presumption.  In  contrast,  another 
FHLBai^  recommended  that  an 
institution’s  “principal  place  of 
business”  not  be  its  “home  office,”  but 
instead  be  determined  by  consideration 
of  multiple  factors,  including  the 
location  of  its  home  office,  with 
“principal  place  of  business”  being 


governed  by  the  location  where  the 
majority  of  those  Sactors  occur. 

Section  933.5(b)  of  the  final  rule 
retains  the  presumption  that  an 
institution’s  “home  office,”  established 
as  such  in  accordance  with  the  laws 
under  whidi  the  member  is  organized, 
is  its  principal  place  of  business, 
because  the  Finance  Board  believes  that 
the  “home  office”  designated  by  most 
members  and  applicants  in  their 
charters  or  articles  of  incorporation 
constitutes  their  principal  place  of 
business. 

2.  Designation  of  Principal  Place  of 
Business  Based  on  Factors  Other  Than 
Home  Office 

Section  933.5(c)  of  the  final  rule 
changes  the  standards  in  the  Finance 
Board’s  existing  regulations  that  govern 
the  designation  of  a  member’s  principal 
place  of  business  to  a  state  other  than 
the  state  in  which  it  maintains  its  home 
office. 

Prior  to  FIRREA,  the  Principal 
Supervisory  Agents  (PSAs)  of  the 
FHLBank  (i.e.,  the  FLHBank  presidents), 
in  order  to  facilitate  the  FHLBanks’ 
examination  and  supervision  functions, 
had  the  authority  to  apply  certain 
criteria  in  order  to  ascertain  whether  or 
not  a  member’s  charter  accmately 
reflected  its  true  principal  place  of 
business  and,  if  not,  to  transfer  the 
member’s  principal  place  of  business  to 
a  diflerent  FHLBank  district.  See  12  CFR 
523.3-2(c)  (1989).  The  review  was 
aimed  at  assuring  the  accessibility, 
validity  and  reliability  of  information 
needed  to  adequately  supervise  savings 
associations. 

Since  the  FHLBanks  are  no  longer 
involved  in  the  examination  and 
supervisim  of  their  members.  §  933.5(c) 
of  the  final  rule  eliminates  the  use  of 
supervisory  considerations  in 
determining  which  FHLBank  district  is 
the  district  of  the  member’s  “principal 
place  of  business”  and  eliminates  the 
provision  that  permits  a  FHLBank 
president  to  unilaterally  redesignate  a 
member’s  principal  place  of  business. 

Under  §  933.5(c)(1)  of  the  final  rule,  a 
member  or  an  applicant  for  membership 
'  may  request  in  writing  to  the  FHLBank 
in  the  district  where  such  institution 
maintains  its  home  office  that  a  state 
other  than  the  state  in  which  it 
maintains  its  home  office  be  designated 
as  its  principal  place  of  business.  The 
board  of  directors  of  the  FHLBank  in  the 
district  where  such  institution 
maintains  its  home  office  shall 
designate  within  90  days  of  receipt  of 
such  written  request  a  state  other  than 
the  state  where  the  institution  maintains 
its  home  office  as  the  iastitution’s 
principal  place  of  business,  provided  all 


of  the  following  criteria  based  on 
administrative  functions  are  satisfied; 

(1)  At  least  80  percent  of  the  institution’s 
accounting  books,  records  and  ledgers  are 
maintained,  located  or  held  in  such 
designated  state; 

(2)  A  majority  of  meetings  of  the 
institution’s  bo^  of  directors  and 
constituent  committees  are  conducted  in 
such  designated  state;  and 

(3)  A  majority  of  the  institution's  five 
highest  paid  officers  have  their  place  of 
employment  located  in  such  designated  state. 

Under  §  933.5(c)(4)  of  the  final  rule,  if 
the  board  of  directors  of  the  FHLBank  in 
the  district  where  the  institution 
maintains  its  home  office  fails  to  make 
the  designation  requested  by  such 
institution  pursuant  to  §  933.5(c)(1),  the 
institution  can  request  in  writing  that 
the  Finance  Board  make  the 
designation. 

Under  §  933.5(d)(1)  of  the  final  rule, 
no  transfer  of  memb^ship  between 
FHLBank  districts  may  take  effect  imtil 
the  FHLBanks  involv^  agree  on  an 
orderly  method  of  transfer  of 
membership.  Under  §  933.5(d)(2).  if  the 
FHLBanks  involved  fail  to  reach  an 
agreement,  the  Finance  Board  is 
required  to  determine  the  conditions  of 
the  transfer. 

The  Finance  Board  requested 
comment  in  the  proposed  rule  on 
whether  the  provisions  on 
determination  of  principal  place  of 
business  should  provide  members 
greater  flexibility  to  transfer  their 
membership  to  a  different  FHLBank 
district.  Recognizing  that  some  members 
operate  nationwide,  the  Finance  Board 
sought  guidance  on  having  a  less 
restrictive  or  more  restrictive  rule  on 
transferring  membership,  and  the 
impact,  if  any,  that  a  less  restrictive  rule 
would  have  on  FHLBank  membership. 

One  FHLBank  commented  that  the 
final  rule  should  permit  both  the 
member  and  the  FHLBank,  rather  than 
only  the  member,  to  request  a 
designation  of  a  member’s  principal 
place  of  business  to  another  FHLBank 
district.  Another  FHLBank  opposed  the 
right  of  a  member  or  applicant  to  appeal 
to  the  Finance  Board  its  FHLBank’s 
denial  of  its  request  for  designation  of 
its  principal  place  of  business  to  another 
district.  By  contrast,  a  third  FHLBank 
supported  the  right  of  a  member  or  an 
applicant  to  appeal  to  the  Finance  Board 
a  denial  of  its  request  for  designation  to 
another  district. 

In  addition,  comments  were  received 
on  which  of  the  afliected  FHLBanks 
should  have  the  authority  to  approve  a 
member’s  or  an  applicant’s  request  for 
designation  of  its  principal  place  of 
business  to  another  district  In 
particu''>r  a  thrift  member  supported 
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having  a  member’s  current  FHLBank 
make  the  determination  on  a  request  for 
such  designation  and  transfer.  In 
contrast,  two  FHLBanks  commented 
that  the  sending  and  receiving 
FHLBanks  should  make  a  mutual 
decision  whether  to  approve  a  request 
for  such  designation  and  transfer.  One 
of  the  FHLBanks  recommended  that  if 
the  sending  and  receiving  FHLBanks 
could  not  reach  a  mutual  agreement, 
then  the  Finance  Board  should  make  the 
Hnal  decision. 

Several  comments  were  received  on 
the  criteria  to  be  used  in  determining 
whether  to  approve  a  member’s  or 
applicant’s  written  request  to  designate 
a  state  other  than  the  state  in  which  it 
maintains  its  "home  office’’  as  its 
"principal  place  of  business.’’  A 
FHLBa^  and  two  financial  institutions 
trade  associations  expressly  supported 
the  three  standards  contained  in  the 
proposed  rule.  In  contrast,  five  other 
FHLBanks  suggested  that  the  decision  to 
approve  a  request  for  sudi  designation 
be  based  on  operationally-oriented 
criteria  (j.e.,  where  the  institution 
actually  does  business),  as  opposed  to 
administrative  functions  criteria. 

The  Finance  Board  believes  that  the 
final  rule  should  provide  a  means  for 
institutions  to  transfer  membership  from 
one  district  to  another  district  that  is 
more  appropriate  or  convenient  through 
the  establishment  of  reasonable 
procedures  and  standards  for  such 
transfers.  The  Finance  Board  believes 
that  the  standards  and  procedures  for 
membership  transfers  in  §  933.5(c)  of 
the  final  rule  adequately  achieve  this 
goal.  Accordingly,  based  on  the  policies 
articulated  by  those  commenters 
supporting  the  proposed  rule,  the 
Finance  Board  has  decided  to  adopt 
§  933.5(c)  as  proposed. 

3.  Principal  Place  of  Business  in 
Consolidations 

While  §  933.5(c)  governs  membership 
transfers.  §  933.11(b)  of  the  final  rule 
governs  determinations  of  principal 
place  of  business  and,  thus,  location  of 
membership,  in  consolidations 
involving  members  from  more  than  one 
FHLBank  district.  The  provisions 
address  the  potential  for  "district 
shopping’’  that  can  arise  in  such 
consolidations.  Specifically,  there  has 
been  concern  that  an  institution  in  one 
FHLBank  district  could  consolidate 
with  a  smaller  institution  located  in 
another  FHLBank  district,  change  its 
“home.office’’  to  the  latter  district,  and 
thereby  transfer  its  membership  to  a 
district  that  might  only  have  a  tangential 
connection  to  the  consolidated 
institution  and  its  operations. 


Section  933.11(b)(1)  of  the  final  rule 
deals  with  this  potential  concern.  It 
provides  that  upon  the  consolidation  of 
two  members  from  difierent  FHLBank 
districts,  the  newly  consolidated 
institution  will  remain  a  member  of  its 
FHLBank  and  the  disappearing 
institution’s  membership  will  terminate. 
However,  if  more  than  80  percent  of  the 
assets  of  a  newly  consolidated 
institution  are  derived  from  the  assets  of 
the  disappearing  institution,  then 
§  933.11(b)(1)  provides  that  the 
consolidated  institution  will  continue  to 
be  a  member  of  the  disappearing 
institution’s  FHLBank  and  the 
membership  of  the  other  institution  will 
terminate  upon  consummation  of  the 
consolidation. 

The  Finance  Board  received  one 
comment  specifically  discussing  the 
proposed  rule’s  provision  addressing 
the  potential  “district  shopping” 
concern.  A  FHLBank  commented  that 
the  principal  place  of  business  of  the 
resulting  institution  in  a  merger  of  two 
members  from  different  districts  should 
be  determined  by  the  same  criteria  as 
those  used  for  transfers  of  membership 
and  that  there  should  be  no 
presumption  in  favor  of  the  resulting 
institution’s  new  "home  office.” 
Alternatively,  the  FHLBank 
recommended  that  membership  be 
required  to  be  maintained  in  the 
disappearing  institution’s  district  if  a 
majority  of  the  resulting  institution’s 
assets,  as  opposed  to  80  percent,’ are 
derived  ftt>m  the  assets  of  the 
disappearing  institution.  The  FHLBank 
argued  that  this  would  ensure  that 
membership  is  in  a  district  with  a 
significant  connection  to  the  resulting 
institution. 

The  Finance  Board  believes  that  it  is 
important  to  have  reasonable  standards 
established  that  ensure  the  stability  of 
the  FHLBank  System  by  preventing 
“forum  shopping”  in  consolidations  of 
members  firom  two  different  districts. 
The  Finance  Board  believes  that  the 
standards  and  procedures  for 
determining  the  district  of  membership 
for  newly  consolidated  institutions 
contained  in  §  933.11(b)(1)  of  the  final 
rule  adequately  achieve  this  goal. 
Accordingly,  the  Finance  Board  has 
decided  to  adopt  §  933.11(b)(1)  as 
proposed. 

F.  Stock  Requirements 
1.  Minimum  Stock  Purchase 

Section  6(b)  of  the  Bank  Act  requires 
all  members  to  purchase  FHLBank  stock 
equal  to  one  percent  of  the  member’s 
“aggregate  unpaid  loan  principal,”  but 
not  less  than  $500. 12  U.S.C.  1426(b). 
Section  6(b)(4)  of  the  Bank  Act 


specifically  defines  "aggregate  unpaid 
loan  principal”  as  the  aggregate  unpaid 
principal  of  a  subscriber’s  or  member’s 
home  mortgage  loans,  home-purchase 
contracts,  and  similar  obligations.  12 
U.S.C.  1426(b)(4).  In  addition,  section 
t0(e)(3)  of  the  Bank  Act  requires  each 
member  to  purchase  FHLBank  stock  as 
if  at  least  30  percent  of  its  assets  were 
home  mortgage  loans.  12  U.S.C. 
1430(e)(3).  Thus,  if  an  institution’s 
portfolio  of  home  mortgage  loans  is  less 
than  30  percent  of  its  totd  assets,  it 
must  compute  its  minimum  stock 
purchase  as  if  it  has  30  percent  of  its 
total  assets  in  home  mortgage  loans,  and 
purchase  FHLBank  stock  equal  to  one 
percent  of  the  unpaid  principal  of  that 
30  percent  plus  one  percent  of  the 
aggregate  unpaid  principal  of  the 
institution’s  home-purchase  contracts 
and  similar  obligations. 

The  final  rule  implements  and  defines 
these  statutory  provisions.  Section 
933.7(a)(1)  and  (2)  of  the  final  nile 
implements  the  minimum  stock 
purchase  requirements  in  sections  6(b) 
and  10(e)(3),  respectively,  of  the  Bank 
Act.  Thus,  the  stock  requirements  under 
these  sections  are  the  mandatory 
minimum  levels  of  stock  a  member  must 
purchase  and  hold  under  the  Bank  Act. 

In  addition.  §  933.1(b)  of  the  final  rule 
defines  "aggregate  unpaid  loan 
principal”  consistent  with  the  definition 
in  section  6(b)(4)  of  the  Bank  Act,  12 
U.S.C.  1426(b)(4),  and  “home  mortgage 
loan”  is  defined  in  §933.1(i)  of  the  final 
rule. 

A  thrift  member  objected  to  basing  the 
stock  purchase  requirements  on 
mortgage-related  assets,  arguing  that  a 
better  test  of  membership  would  be  to 
utilize  total  institution  assets.  However, 
as  discussed  above,  the  Bank  Act 
specifically  states  that  the  requirement 
shall  be  the  aggregate  unpaid  principal 
of  the  institution’s  home  mortgage 
loans,  home-purchase  contracts  and 
similar  obligations.  See  12  U.S.C. 
1426(b)(4). 

Section  933.7(a)(3)  of  the  proposed 
rule  required  an  FHLBank  to  include  the 
assets  of  the  member’s  consolidated 
subsidiaries  when  calculating  the 
member’s  minimum  stock  purchase 
requirement.  As  discussed  above,  the 
normal  industry  practice  of  insured 
depository  institutions  is  to  file 
financial  reports  with  their  federal 
regulators  on  a  consolidated  basis.  In 
view  of  this  practice,  the  Finance  Board 
currently  consolidates  subsidiaries  of 
insured  depository  institutions  that  file 
consolidated  financial  reports  with  their 
regulators  for  purposes  of  determining 
their  stock  purchase  requirements. 

However,  as  also  discussed  above, 
questions  have  been  raised  about 
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consolidation  requirements  for 
insurance  companies.  Specifically,  one 
FHLBank  commented  that  the  capital 
stock  purchase  requirement  for  a 
consolidated  subsidiary  in  §  933.7(a)(3) 
of  the  proposed  rule  may  not  reflect  the 
accounting  practices  currently 
maintained  in  the  insurance  industry. 

The  Finance  Board  has  determined  to 
address  consolidations  of  subsidiaries 
for  ail  members  for  purposes  of 
calculation  of  the  stock  purchase 
requirement  in  policy  guidelines.  The 
Finance  Board  anticipates  that  the 
guidelines  will  continue  the  current 
Finance.Board  practice  of  consolidating 
subsidiaries  for  insured  depository 
institutions  that  file  consolidated 
Hnancial  reports  with  their  regulators 
and,  until  such  guidelines  are  issued, 
will  continue  to  determine  such 
institutions’  stock  purchase 
requirements  consistent  with  current 
practice.  Because  of  the  questions  raised 
on  consolidation  for  insurance 
companies  and  the  need  for  flexibility 
in  addressing  these  questions,  the 
Finance  Board  believes  that  these  issues 
are  best  handled  through  policy 
guidelines.  Accordingly,  §  933.7(a)(3)  of 
the  proposed  rule  has  been  deleted  in 
the  Hnal  rule. 

2.  Timing  of  Stock  Purchase 

Section  6(c)  of  the  Bank  Act 
establishes  the  point  in  the  application 
process  at  which  an  applicant  for 
membership  in  the  FHLBank  System  is 
required  to  pay  for  its  minimum  stock 
purchase.  12  U.S.C.  1426(c).  Section  6(c) 
provides,  in  pertinent  part,  that  stock 
subscriptions  shall  be  paid  for  at  the 
time  of  application  therefor  or,  at  the 
election  of  the  subscriber,  in 
installments,  but  not  less  than  one- 
fourth  of  the  total  amount  payable  shall 
be  paid  at  the  time  of  filing  application, 
and  a  further  sum  of  not  less  than  one- 
fourth  of  such  total  shall  have  been  paid 
at  the  end  of  each  succeeding  period  of 
four  months.  Id. 

Section  933.7  of  the  Finance  Board’s 
existing  regulations  (12  CFR  933.7) 
interprets  section  6(c)  to  require  an 
applicant  to  subscribe  for  stock  when  it 
submits  an  application  for  membership. 
However,  this  provision  of  the  existing 
regulation  creates  confusion  as  to  when 
an  applicant  actually  becomes  a 
member.  Section  2(4)  of  the  Bank  Act 
defines  the  term  “member”  as  any 
institution  which  has  subscribed  for  the 
stock  of  an  FHLBank.  12  U.S.C.  1422(4). 
Thus,  if  an  applicant  subscribes  for 
stock  at  the  time  it  submits  its 
application  for  membership  with  an 
FHLBank,  the  applicant  would  seem  to 
meet  the  definition  of  a  “member” 
under  the  Bank  Act  before  the 


application  has  been  approved.  This 
confusion  has  been  eliminated  in  the 
final  rule  by  postponing  the  stock 
purchase  requirement  until  after  the 
applicant  has  been  approved  for 
membership  and  by  defining  “member” 
in  §  933.1(n)  of  the  final  rule  as  an 
institution  that  has  been  approved  for 
membership  in  an  FHLBank  and  has 
purchased  stock  in  the  FHLBank  in 
accordance  with  §§933.7  or  933.11  of 
this  part.  Accordingly,  §§931.9  and 
931.22  of  the  Finance  Board’s  existing 
regulations  (12  CFR  931.9,  931.22), 
which  define  “member”  as  an 
institution  admitted  to  membership  in 
an  FHLBank,  have  been  removed  from 
part  931. 

Section  933.7(b)(1)  of  the  final  rule 
specifically  provides  that,  upon 
approval  of  membership,  an  institution 
has  60  calendar  days  in  which  to 
purchase  its  required  minimum  stock. 
Section  933.7(b)(2)  provides  that,  in  the 
alternative,  an  institution  approved  for 
membership  (at  its  election)  may 
purchase  the  stock  in  quarterly 
installments.  The  first  one-quarter 
installment  must  be  purchased  within 
60  calendar  days  of  the  date  of 
membership  approval,  and  a  further 
sura  of  not  less  than  one-fourth  of  the 
total  amount  shall  be  purchased  at  the 
end  of  each  succeeding  period  of  four 
months  from  the  date  of  membership 
approval. 

■The  proposed  rule  provided  for  a  30- 
calendar-day  stock  purchase  period  or, 
in  the  alternative,  allowed  the  approved 
applicant  at  its  election  to  purchase  the 
stock  in  quarterly  installments,  with  the 
first  quarterly  installment  due  within  30 
calendar  days  of  its  approval  for 
membership.  In  addition,  the  proposed 
rule  permitted  the  Finance  Board  to 
extend  the  stock  purchase  period  for  an 
additional  period  not  to  exceed  30 
calendar  days,  upon  evidence  of  good 
cause. 

A  bank  trade  association  supported 
the  proposed  30-day  period  and  30-day 
extension  period  for  approved 
applicants.  One  F’HLBank  recommended 
requiring  the  stock  purchase  within  30 
calendar  days  of  receipt  of  the  Finance 
Board’s  written  notification  of 
membership  approval,  rather  than 
within  30  days  of  the  date  Finance 
Board  membership  approval.  Another 
FHLBank  commented  that  calendar  days 
should  be  changed  to  business  days 
throughout  the  rule.  A  third  FHLBank 
recommended  a  60-day  calendar  period 
for  approved  applicants,  and  urged  a  60- 
day-calendar-day  extension  period,  with 
requests  for  extensions  made  directly  to 
the  FHLBank  rather  than  to  the  Finance 
Board.  Another  FHLBank  supported  a 


90-day  calendar  period  for  approved 
licants. 

hus,  the  claim  that  was  being  made 
by  a  number  of  the  comrnenters  was  that 
the  30-day  period  is  insufficient  time  to 
ensure  final  approval  by  the  applicant's 
board  of  directors,  to  ensure  that  the 
funds  for  the  purchase  of  the  stock  are 
available,  and  to  provide  applicants 
with  adequate  time  for  planning  and 
making  provisions  for  the  stock 
purchase. 

Based  upon  the  comments,  the 
Finance  Board  has  determined  that  the 
timing  for  stock  purchase  requirements 
should  be  further  extended  to  allow  for 
60  calendar  days  to  purchase  the 
minimum  stock  requirement,  or  first 
installment  thereof.  However,  in  view  of 
the  additional  30  days  provided,  the 
Finance  Board  has  determined  that 
there  should  be  no  opportunity  to 
request  an  extension.  Section  933.7(b)  of 
the  final  rule  has  been  revised 
accordingly.  Calendar  days  rather  than 
business  days  have  been  retained  in  the 
final  rule  as  the  easiest  and  the  most 
appropriate  means  to  calculate  this 
period  of  time.  Using  calendar  days 
eliminates  any  confusion  as  to 
appropriate  counting  of  holidays  and 
weekends. 

As  stated  above,  under  §933. 7(c)  of 
the  final  rule,  an  institution  approved 
for  membership  becomes  a  member  at 
the  time  it  purchases  its  minimum  stock 
requirement  or  when  it  purchases  the 
first  installment  of  its  minimum  stock 
requirement.  Since  the  institution  is 
deemed  a  member  once  it  has  purchased 
its  first  installment,  that  first  installment 
purchase  entitles  an  institution  to  the 
privileges  of  membership,  including  the 
ability  to  obtain  advances  from  its 
FHLBank.  However,  the  borrowing 
capacity  of  an  institution  purchasing 
stock  in  installments  would  be  limited 
by  the  advances-to-capital  stock 
requirements  in  section  10(c)  and  10(e) 
of  the  Bank  Act.  See  12  U.S.C.  1430(c) 
and  1430(e):  12  CFR  935.13,  935.15  (58 
FR  29456,  May  20, 1993).  If  an 
institution  purchases  its  first 
installment,  but  fails  to  purchase  the 
remaining  installments  due  on  its 
minimum  stock  requirement,  the 
remedy — just  as  with  any  other  member 
that  does  not  hold  adequate  FHLBank 
stock  as  required  by  law — would  be  for 
the  Finance  Board,  within  its  discretion, 
to  remove  the  institution  from 
membership  pursuant  to  §  933.14  of  the 
final  rule. 

One  FHLBank  requested  clarification 
as  to  whether  an  applicant  may 
purchase  stock  prior  to  membership 
approval  and,  if  so,  whether  such 
purchase  enables  the  applicant  to  access 
the  FHLBank’s  credit  window.  An 
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applicant  cannot  purchase  stock  in  a 
FHLBank  until  it  is  approved  for 
membership.  As  discussed  above,  it  may 
not  receive  FHLBank  advances  until  it 
is  a  “member,”  i.e.,  it  has  been  approved 
for  membership  and  has  purchased  its 
minimum  stock  requirement  (or  first 
installment  thereof). 

Under  §  933.7(d)  of  the  final  rule,  if  an 
institution  that  has  submitted  an 
application  and  been  approved  for 
membership  fails  to  purdiase  its 
minimum  stock  requirement  or  its  first 
quarterly  installment  within  60  calendar 
days  of  die  date  of  its  approval  for 
membership,  the  approval  shall  be  null 
and  void  and  the  applicant,  if  it  wants 
to  be  a  member,  shall  be  required  to 
submit  a  new  application  for 
membership. 

3.  Adjustments  in  Stock  Holdings 

Section  933.9(a)  of  the  final  rule 
provides  that  a  FHLBank  may  from  time 
to  time  increase  or  decrease  die  amount 
of  stock  any  member  is  required  to  hold. 
The  language  “may  from  time  to  time,” 
which  was  unintentionally  omitted  in 
the  proposed  rule,  is  retained  fiom 
§  933.9  of  the  Finance  Board’s  existing 
regulations  (12  CFR  933.9). 

Section  933.9(b)(1)  of  the  final  rule 
implements  section  6(b)(1)  of  the  Bank 
Act,  12  U.S.C  1426(b)(1),  by  providing 
that  a  FHLBank  shall  calculate  annually, 
in  the  manner  set  forth  in  §  933.7(a)  of 
this  part,  each  member’s  required 
minimum  holdings  of  stock  in  the 
FHLBank  in  which  it  is  a  member  using 
calendar  year-end  financial  data 
provided  by  the  member  to  the 
FHLBank,  pursuant  to  §933. 18(d)  of  this 
part,  and  shall  notify  each  member  of 
the  adjustment  in  its  minimum  stock 
requirement. 

One  FHLBank  requested  clarification 
as  to  whether  a  FHI^ank  will  be 
required  to  solicit  from  an  institution 
resulting  from  a  charter  conversion  (see 
§  933.2(e))  a  new  stock  requirement 
calculation  reflecting  the  member’s 
financial  condition  as  of  the  date  of  the 
conversion.  Since  the  converted 
institution  is  the  same  as  the  former 
institution,  the  Finance  Board  does  not 
believe  that  a  new  stock  requirement 
calculation  as  of  the  conversion  date  is 
necessary  or  required. 

Section  933.9(b)(2)  of  the  final  rule 
implements  another  provision  of  section 
6(b)(1)  of  the  Bank  Act,  12  U.S.C. 
1426(b)(1),  by  providing  that  if,  after  the 
annual  adjustment  required  by 
§  933.9(b)(1)  is  made,  the  amount  of 
stock  a  member  is  required  to  hold  is 
decreased,  the  FHLBank  may,  in  its 
discretion  and  upon  proper  application 
of  the  member,  retire  su^  excess  stock. 
A  thrift  member  commented  that  the 


FHLBank  should  be  required  to  retire 
the  excess  stock  upon  proper 
application  of  the  member.  A  FHLBank 
commented  that  application  of  the 
member  should  not  be  required.  Under 
section  6(b)(1)  of  the  Bank  Act,  the 
FHLBank  has  the  discretion  to  decide 
whether  to  redeem  excess  stock,  but 
only  upon  proper  application  of  the 
member.  Sw  id.  Accordingly,  these 
recommendations  have  not  been 
adopted  in  the  final  rule. 

S^ion  933.9(b)(2)  of  the  proposed 
rule  provided  that  a  FHLBank  may 
require  a  member  to  give  30  calendar 
days  written  notice  of  its  intention  to 
apply  to  retire  excess  stock.  Since  a 
FHLBank  has  the  discretion,  upon 
proper  application  of  the  member,  to 
determine  whether  and  when  to  retire 
excess  stock,  this  provision  is 
unnecessary.  Accordingly,  it  has  been 
deleted  in  the  final  rule. 

One  FHLBank  commented  that 
§  933.9(c)  of  the  final  rule  should 
include  a  cross-reference  to  §  935.15(b) 
of  the  Finance  Board’s  recently  adopted 
advances  rule,  which  allows  a  FHLBank 
to  unilaterally  redeem  excess  stock, 
without  a  request  from  a  member.  See 
12  CFR  935.15(b)  (58  FR  29456,  May  20, 
1993).  The  advances  rule  provision 
applies  to  unilateral  redemptions  of 
stock  in  excess  of  the  member’s 
advances-to-stock  requirement,  not  the 
minimum  stock  requirement. 
Accordingly,  this  recommendation  has 
not  been  adopted  in  tlie  final  rule. 

4.  Stock  Holdings  After  Consolidation  of 
Members 

a.  Members  in  same  district.  The  final 
rule  revises  §  932.5  of  the  Finance 
Board’s  existing  regulations  (12  CFR 
932.5]  and  redesignates  it  as  paragraph 
(a)  of  §  933.11  of  the  final  rule.  Section 
933.11(a)  of  the  final  rule  governs  the 
treatment  of  FHLBank  stock  in  a 
consolidation  of  two  or  more  members 
located  in  the  same  FHLBank  district 
into  one  institution  operating  under  the 
charter  of  one  of  the  consolidating 
institutions.  Under  §933. 11(a)(1)  of  the 
final  rule,  upon  such  a  consolidation, 
the  transfer  of  the  FHLBank  stock  held 
by  the  disappearing  institution  to  the 
consolidated  institution  shall  be 
deemed  approved  by  the  Finance  Board 
pursuant  to  section  6(f)  of  the  Bank  Act, 
12  U.S.C.  1426(f).  Section  933.11(a)(2) 
provides  that  the  stock  of  the 
disappearing  institution(s)  held  by  the 
consolidated  institution  may  be 
redeemed  as  long  as  the  consolidated 
institution  holds  the  minimum  amount 
of  stock  calculated  in  the  manner  set 
forth  in  §  933.7(a)  of  the  final  rule  based 
on  the  consolidated  institution’s  total 
assets  and  the  consolidated  institution’s 


stock  holdings  are  not  reduced  to  an 
amount  less  than  required  hy  sections 
6(b),  10(c)  and  10(e)  of  the  Bank  Act,  12 
U.S.C.  1426(b),  1430(c),  1430(e). 

b.  Members  in  different  districts.  The 
final  rule  adds  a  new  §  933.11(b),  which 
governs  the  treatment  of  FHLBank  stock 
in  a  consolidation  of  two  member 
institutions  which  are  members  of 
different  FHLBanks  into  one  institution 
operating  under  the  charter  of  one  of  the 
consolidating  institutions  (interdistrict 
consolidation).  As  discussed  above  with 
respect  to  determinations  regarding 
“principal  place  of  business”  for 
purposes  of  membership,  §  933.11(b)(1) 
provides  that  in  an  interdistrict 
consolidation,  the  disappearing 
institution’s  membership  terminates 
upon  the  effective  date  of  the 
consolidation  and,  thus,  the 
cancellation  of  its  charter,  except  when 
more  than  80  percent  of  the  assets  of  the 
consolidated  institution  are  derived 
from  tile  assets  of  the  disappearing 
institution.  In  such  cases,  the 
consolidated  institution  shall  continue 
to  be  a  member  of  the  disappearing 
institution’s  FHLBank  and  the 
membership  of  the  other  institution 
shall  terminate  upon  consummation  of 
the  consolidation. 

Section  933.11(b)(2)  of  the  final  rule 
provides  that  the  liquidation  of  any 
outstanding  indebt^ness  owed  to  the 
disappearing  institution’s  FHLBank  and 
redemption  of  stock  of  such  FHLBank 
shall  be  carried  out  in  accordance  with 
§  933.16  of  this  final  rule  (discussed 
below).  Thus,  although  the  consolidated 
institution  will  be  a  member  of  only  one 
of  the  FHLBank  districts  of  which  it 
formerly  was  a  member,  it  may  be 
required  to  hold  the  FHLBank  stock  o( 
the  FHLBank  of  which  it  is  no  longer  a 
member  so  long  as  that  FHLBank 
requires  that  the  stock  be  held  as 
collateral  for  any  outstanding 
indebtedness  owed  to  the  FHLBank. 

Under  §  933.11(b)(3)  of  the  final  rule, 
the  consolidated  institution  is  entitled 
to  receive  dividends  on  outstanding 
FHLBank  stock  acquired  in  the 
consolidation  from  the  disappearing 
institution  in  accordance  with  section 
6(g)  of  the  Bank  Act,  12  U.S.C.  1426(g), 
and  §932.3  of  this  diapter,  12  CFR 
932.3,  since  holders  of  FHLBank  stock 
share  in  dividend  distributions  without 
preference.  However,  under 
§  933.1 1(b)(4)  of  the  final  rule,  the 
consolidated  institution  may  not  vote 
the  FHLBank  stock  acquired  in  the 
consolidation  from  the  disappearing 
institution,  since  the  consolidated 
institution  is  no  longer  a  member  of  the 
disappearing  institution’s  FHLBank.  See 
12  U.S.C.  1424(b).  Further,  of  course, 
the  consolidated  institution  may  not 
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include  the  FHLBank  stock  acquired  in 
the  consolidation  from  the  disappearing 
institution  in  its  calculation  of  the 
number  of  votes  it  is  allowed  to  cast  in 
an  election  of  directors  of  the  FHLBank 
of  which  it  is  a  member,  since  such 
stock  represents  an  ownership  interest 
in  a  different  legal  entity.  See  id.  at 
1427(b).  Of  course,  the  consolidated 
institution  also  may  not  include  the 
stock  of  the  disappearing  institution’s 
FHLBank  in  the  annual  calculation  of  its 
required  minimum  stock  holdings 
pursuant  to  §  933.9(b)(1)  of  the  final 
rule. 

One  thrift  member  su^ested  that  the 
membership  rule  should^rmit  the 
consolidated  institution  to  elect  to 
continue  to  hold  the  FHLBank  stock  of 
the  disappearing  institution,  subject  to 
“appropriate  restrictions.”  The 
commenter  did  not  suggest  what  such 
appropriate  restrictions  might  be. 

However,  in  an  interdistrict 
consolidation,  the  membership  of  the 
disappearing  institution  terminates 
(unless  the  80  percent  standard 
described  above  applies)  upon  the 
cancellation  of  its  charter.  Under  section 
6(f)  of  the  Bank  Act,  FHLBank  stock 
may  be  transferred  to  a  nonmember  only 
to  enable  it  to  become  a  member.  See  12 
U.S.C.  1426(f).  Since  the  consolidated 
institution  is  already  a  member  of 
another  FHLBank,  it  may  not  become  a 
member  of  the  disappearing  institution’s 
FHLBank  (unless  that  FHLBank  is  the 
appropriate  FHLBank  for  the 
consolidated  institution  pursuant  to  the 
80  percent  standard  described  above). 
Accordingly,  the  consolidated 
institution  has  no  right  to  continue  to 
hold  stock  in  the  FHLBank  of  the 
disappearing  institution  (unless  that 
FHLBank  is  the  appropriate  FHLBank 
for  the  consolidated  institution  pursuant 
to  the  80  percent  standard  described 
above),  except  as  required  to  support 
advances  outstanding  from  such 
FHLBank. 

G.  Membership  and  Stock  Holdings 
After  Charter  Conversions  and 
Nonmember  Acquisitions  of  Members 

Section  933.2(e)  of  the  final  rule 
addresses  the  membership  and  stock 
holding  requirements  of  a  depository- 
institution  member  that  converts  to 
another  charter  form.  Section  933.12  of 
the  final  rule  addresses  the  membership 
and  stock  holding  requirements  where  a 
nonmember  acquires  a  member. 

1.  Charter  Conversions 

Under  §  933.2(e)  of  the  final  rule, 
when  an  insured  depository  institution 
member  converts  to  a  different  charter 
form  and  continues  to  be  an  insured 
depository  institution,  and  the  assets  of 


the  institution  immediately  before  and 
immediately  after  the  conversion  are 
identical,  the  resulting  institution 
automatically  becomes  a  member  of  the 
FHLBank  of  which  the  converting 
institution  was  a  member  on  the 
effective  date  of  such  conversion.  This 
automatic  membership  was  determined 
to  be  appropriate  because  the  newly 
charter^  institution  is  identical  to  the 
former  institution  except  for  its  form  of 
charter.  No  application  for  membership 
thus  would  be  required.  This  approach 
w'as  supported  by  two  FHLBanks  in 
their  comment  letters. 

However,  if  the  conversion  involves  a 
savings  association  that  converts  its 
charter  to  that  of  a  commercial  bank  or 
state  savings  bank,  the  new  institution 
would  be  permitted  to  withdraw  ft-om 
membership  in  its  FHLBank  because  it 
is  no  longer  required  by  law  to  be  a 
FHLBank  member.  While  section  6(e)  of 
the  Bank  Act  prohibits  federally 
chartered  savings  associations  from 
withdrawing  from  FHLBank 
membership  and  the  OTS  prohibits  state 
chartered  institutions  regulated  by  the 
OTS  from  withdrawing  until  April  19, 
1995,  see  58  FR 14510,  March  18, 1993, 
there  is  no  authority  to  prohibit 
commercial  banks  or  state  chartered 
savings  banks  that  are  not  regulated  by 
the  OTS  from  withdrawing  from 
membership.  See  12  U.S.C.  1426(e). 

A  FHLBank  and  a  thrift  trade 
association  supported  this  approach. 

One  thrift  member  commented  that 
until  voluntary  membership  is 
applicable  to  all  members  of  the 
FHLBank  System,  it  would  be 
inequitable  to  provide  piece-meal 
voluntary  membership  status  to  only 
certain  classes  of  members,  such  as 
those  converting  to  state  chartered 
savings  bank  charters  not  regulated  by 
the  OTS.  By  contrast,  one  FHLBank 
commented  that  a  transition  to 
voluntary  membership  is  in  the  best 
interest  of  the  FHLBank  System,  and  the 
treatment  of  charter  conversions  and 
nonmember  acquisitions  of  members  in 
the  membership  rule  furthers  this  goal. 

W'hile  the  Finance  Board  agrees  with 
these  comments  and  has  supported  the 
concept  of  an  orderly  transition  to 
voluntary  membership  for  all,  as 
discussed  above,  there  is  no 
requirement  that  commercial  banks  and 
state  chartered  savings  banks  that  are 
not  regulated  by  the  OTS  be  members  of 
the  FHLBank  System.  Thus,  the  Finance 
Board  has  no  authority  to  prohibit  such 
institutions  from  withdrawing  from 
membership. 

2.  Nonmember  Acquisitions  of  Members 

The  final  rule  revises  §  932.6  of  the 
Finance  Board’s  existing  regulations  (12 


CFR  932.6)  and  redesignates  it  as 
§933.12. 

Under  §  933.12(a)  of  the  final  rule,  if 
a  member  is  consolidated  into  an 
institution  that  is  not  a  member,  its 
membership  in  the  FHLBank  terminates 
as  of  the  effective  date  of  the 
consolidation  and,  thus,  the 
cancellation  of  its  charter.  This 
provision  reflects  the  comment  of  one 
FHLBank  that  the  provision  should 
provide  for  automatic  termination  rather 
than  suggesting  that  the  FHLBank  need 
take  action  to  terminate  the 
membership. 

While  the  membership  of  the 
disappearing  institution  automatically 
terminates,  under  §  933.12(b)  of  the  final 
rule,  if  the  newly  consolidated 
institution’s  principal  place  of  business 
is  located  in  the  same  FHLBank  district 
as  the  disappearing  institution,  it  has  60 
calendar  days  after  the  cancellation  of 
the  charter  of  the  disappearing 
institution  to  notifylhe  disappearing 
institution’s  FHLBank  that  it  intends  tb 
apply  for  membership  in  such 
FHLBank.  One  FHLBank  recommended 
that  the  60-day  notification  period  be 
extended  to  90  business  days, 
contending  that  immediately  after  a 
consolidation,  a  consolidated  institution 
may  not  have  the  time  or  resources  to 
devote  to  a  full  consideration  of  the 
advantages  and  disadvantages  of 
FHLBank  membership.  The  Finance 
Board  believes  that  60  calendar  days  is 
sufficient  time  for  such  notification 
period,  particularly  in  view  of  the 
additional  60  days  given  under 
§  933.12(c)  to  apply  for  membership 
after  notification  is  given,  therefore 
giving  a  maximum  total  of  120  days 
before  an  application  for  membership 
must  be  filed. 

Under  §933. 12(c)  of  the  final  rule,  in 
order  to  be  a  member  of  a  FHLBank 
(and,  thus,  to  be  able  to  hold  stock  in 
a  FHLBank),  a  consolidated  institution 
must  apply  for  membership  pursuant  to 
§  933.2  of  the  final  rule  within  60 
calendar  days  of  giving  the  §  933.12(b) 
notification.  The  consolidated 
institution  then  is  subject  to  the  same 
membership  application  procedures  and 
eligibility  criteria  in  this  final  rule  as  all 
other  applicants  for  membership,  and 
shall  become  a  member  upon  approval 
of  its  application  for  membership  and 
its  purchase  of  FHLBank  stock  pursuant 
to  §933.12(d)(2)(ii)  of  this  part. 

When  an  institution  that  is  not  a  . 
FHLBank  member  acquires  FHLBank 
stock  as  a  result  of  a  consolidation  the 
nonmember  consolidated  institution 
generally  may  not  continue  to  hold  the 
stock  of  the  disappearing  institution’s 
FHLBank,  except  as  required  to  support 
outstanding  advances.  However, 
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§  933.12(d)(1)  of  tlie  final  rule  provides 
that  the  disappearing  institution’s 
FHLBanliL  may  permit  the  consolidated 
institution  to  continue  to  hold  any 
outstanding  FHLBank  advances  and 
stock  of  the  disappearing  institution 
during  the  period  prior  to  giving  the 
§  933.12(b)  notification.  In  addition, 

§  933.12(d)(1)  provides  that  if 
notification  is  given  by  the  consolidated 
institution  pursuant  to  §  933.12(b)  of  its 
intention  to  apply  for  membership,  the 
disappearing  institution’s  FHLBank  may 
permit  the  consolidated  institution  to 
continue  to  hold  the  FHLBcink  stock  of 
the  disappearing  institution  during  the 
60-day  period  after  receipt  of  such 
notification  and  during  the  processing  - 
of  an  application  for  membership.  One 
FHLBank  requested  clarification  of  the 
applicable  “methodology  for 
maintaining  and  managing  an 
institution’s  stock  balance  during  the 
initial  60-day  notification  period.” 

Section  933.12(d)(1)  of  the  final  rule 
clarifies  that  the  consolidated 
institution  shall  have  the  limited  rights 
associated  with  such  stock  in 
accordance  with  paragraphs  (e)  and  (f) 
of  this  section  during  such  period,  as 
well  as  during  the  {tendency  of  any 
membership  application. 

Section  933.12(d)(2)(i)  of  the  final  rule 
provides  that  if  the  consolidated 
institution’s  application  for  membership 
is  approved,  the  transfer  of  the  FHLBank 
stock  held  by  the  disappearing 
institution  to  the  consolidated 
institution  shall  be  deemed  approved  by 
the  Finance  Board  pursuant  to  section 
6(f)  of  the  Bank  Act.  12  U.S.C.  1426(f). 

In  response  to  a  FHLBank  comment. 

§  933.12(d)(2)(ii)  of  the  filial  rule 
clarifies  that  the  consolidated 
institution  is  required  to  maintain  the 
minimum  stock  purchase  requirement 
only  after  its  application  for 
membership  has  been  approved.  If  the 
amount  of  stock  acquired  by  the 
consolidated  institution  is  less  than  the 
amoimt  required  to  meet  the  minimum 
stock  requirement  of  §  933.7(a)  of  the 
final  rule,  the  additional  amount  of 
stock  required  to  meet  such  requirement 
must  be  purchased  within  60  calendar 
days  of  the  date  of  membership 
approval.  At  the  election  of  the 
consolidated  institution,  such 
additional  amount  of  stocic  required  to 
be  purchased  may  be  purchas^  in 
installments,  provided  that  not  less  than 
one-fourth  of  such  total  additional 
amount  must  be  purchased  within  60 
calendar  days  of  the  date  of  membership 
approval,  and  that  a  further  sum  of  not 
less  than  one-fourth  of  such  total 
additional  amount  must  be  purchased  at 
the  end  of  each  succeeding  period  of 


four  months  horn  the  date  of 
membership  approval. 

Section  933.12(d)(2)(iii)  of  the  final 
rule  provides  that  a  consolidated 
institution  that  has  been  approved  for 
membership  shall  become  a  member  at 
the  time  it  purcha.ses  the  additional 
amount  of  stock  required  to  meet  its 
minimum  slock  requirement  of 
§  933  7(a)  or  the  first  installment 
thereof. 

The  proposed  rule  provided  that  a 
nonmember  that  acquires  stock  in  a 
consolidation  and  that  decides  to  join 
the  FHLBank  System  must  purchase  any 
additional  stock  necessary  to  meet  the 
minimum  stock  purchase  requirement 
within  30  calendar  days  of  its  approval 
for  membership,  with  an  opportunity  to 
request  a  30-day  extension  to  purchase 
the  additional  stock.  For  the  reasons 
discussed  above  for  newly  approved 
applicants  for  membership,  the  Finance 
Board  has  determined  that  nonmembers 
that  acquire  stock  in  a  consolidation  and 
that  decide  to  join  the  FHLBank  System 
should  be  given  60  calendar  days  from 
the  date  of  membership  approval  to 
purchase  any  additional  stock  necessary 
to  meet  their  minimum  stock  purchase 
requirement  or  the  first  installment 
thereof,  without  the  opportunity  for  an 
extension.  I'he  final  rule  has  b^n 
revised  accordingly. 

Under  §  933.12(a)(3)  of  the  final  rule, 
if  the  consolidated  institution  does  not  * 
apply  for  membership,  or  if  its 
application  for  membership  is  denied, 
the  liquidation  of  any  outstanding 
indebtedness  owed  to  the  disappearing 
institution’s  FHLBank  and  redemption 
of  stock  of  such  FHLBank  shall  be 
carried  out  in  accordance  with  §  933.16 
of  the  final  rule  (discussed  below).  The 
consolidated  institution  shall  have  the 
limited  rights  associated  with  such 
stock  in  accordance  with  paragraphs  (e) 
and  (f)  of  this  section. 

Under  §  933.12(e)  and  (f)  of  the  final 
rule,  a  consolidated  institution  is 
entitled  to  receive  dividends  on 
outstanding  FHLBank  stock  acquired  in 
the  consolidation  firom  the  disappearing 
institution,  but  may  not  vote  the 
FHLBank  stock  acquired  in  the 
consolidation  unless  and  until  the 
consolidated  institution  is  a  FHLBank 
member. 

If  a  consolidated  institution  applies 
for  membership  and  is  not  approved  or 
if  it  chooses  not  to  become  a  FHLBank 
member,  the  consolidated  institution 
would  not  be  subject  to  the  ten-year 
moratorium  on  reacquiring  FHliank 
membership  in  section  6(h)  of  the  Bank 
Act.  12  U.S.C.  1426(h),  and  §933.17  of 
the  final  rule.  This  is  due  to  the  fact  that 
the  consolidated  institution  was  never  a 
member  of  the  FHLBank  System,  but 


simply  acquired  FHLBank  stock  in  a 
consolidation  of  institutions. 

H.  Withdrawal  And  Removal  From 
Membership 

I.  Procedure  for  Withdrawal 

The  final  rule  revises  §  933.32  of  the 
Finance  Board’s  existing  regulations  on 
voluntary  withdrawal  (12  CFR  933.32) 
and  redesignates  it  as  §  933.13.  Section 
933.32  provided  that  a  FHLBank  shall 
submit  to  the  Finance  Board  any  notice 
of  withdrawal  filed  with  it  by  a  member, 
and  that  a  member  may  cancel  its  notice 
of  withdrawal  by  noti^ng  the  Finance 
Board  any  time  before  the  effective  date 
of  withdrawal.  Section  933.13(a)  of  the 
final  rule  revises  §933.32  to  provide 
that  a  member  that  is  eligible  under 
applicable  law  to  withdraw  fi^m 
FHLBank  membership  may  do  so  after 
providing  the  Finance  Board  and  its 
FHLBank  at  least  six  months  written 
notice  of  its  intention  to  withdraw  from 
membership  in  conformance  with 
section  6(e)  of  the  Bank  Act.  12  U.S.C. 
1426(e).  Section  933.13(b)  of  the  final 
rule  also  revises  §  933.32  to  allow  a 
member  to  cancel  its  notice  of 
withdrawal  by  providing  to  both  the 
Finance  Board  and  its  FHLBank  a 
written  cancellation  notice  before  the 
effective  date  of  the  withdrawal.  After 
such  cancellation  of  its  notice  of 
withdrawal,  a  member  would  need  to 
provide  an  additional  full  six  months 
written  notice  if  it  subsequently  decides 
to  withdraw. 

A  FHLBank  requested  clarification  of 
whether  a  withdrawal  or  cancellation 
notice  would  be  effective  if  the  member 
provided  such  notice  only  to  the 
Finance  Board  or  only  to  the  FHLBank, 
and  not  to  both  parties.  The  rule  as 
proposed  has  not  been  changed  because 
the  plain  language  of  the  rule  makes 
clear  that  such  notice  must  be  provided 
to  both  parties  in  order  to  be  effective. 

Section  933.13(c)  of  the  final  rule 
provides  that  the  liquidation  of  any 
outstanding  indebtedness  owed  to  the 
FHLBank  in  which  membership  has 
been  terminated  and  redemption  of 
stock  of  such  FHLBank  shall  be  carried 
out  in  accordance  with  §  933.16  of  the 
final  rule. 

Under  §  933.13(d)  and  (e)  of  the  final 
rule,  an  institution  that  has  withdrawn 
from  FHLBank  membership  is  entitled 
to  receive  dividends  on  outstanding 
stock  of  the  FHLBank  in  which 
membership  has  been  terminated,  but 
may  not  vote  the  FHLBank  stock. 

2.  Procedure  for  Removal 

The  final  rule  revises  §  933.33  of  the 
Finance  Board’s  existing  regulations  on 
removal  (12  CFR  933.33)  and 
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redesignates  it  as  §  933.14.  Section 
933.14  of  the  final  rule  partially 
reorganizes  and  consolidates  the 
language  in  §  933.14  of  the  proposed 
rule  for  greater  clarity. 

Under  §  933.14(a)  of  the  final  rule, 
consistent  with  the  proposed  rule,  if  a 
FHLBank  believes  that  any  of  the 
grounds  for  removing  a  member  from 
membership  in  paragraph  (b)  of  this 
section  exists,  the  FHL^nk  may  submit 
a  written  request  to  the  Finance  Board 
stating  the  grounds  for  removal  and 
recommending  removal  of  such  member 
from  membership. 

Section  933.14(b)  of  the  final  rule  sets 
forth  the  statutory  grounds  contained  in 
section  6(e)  of  the  Bank  Act,  12  U.S.C. 
1426(e),  for  removing  a  member  from 
membership,  and  adds  an  additional 
ground  in  §  933.14(b)(4)  pursuant  to  the 
Finance  Board’s  general  supervisory 
powers  over  the  FHLBanks.  The 
following  grounds  are  those  enumerated 
in  §  933.14(b)  for  removing  a  member 
from  membership  in  a  FHLBank: 

(1)  Failure  by  the  member  to  comply  with 
any  provision  of  the  Act  or  any  regulation  of 
the  Board  adopted  under  the  Act; 

(2)  Insolvency  of  the  member.  A  member 
is  deemed  insolvent  if  its  assets  are  less  than 
its  liabilities; 

l3)  The  member’s  management  or  home¬ 
financing  policies  are  inconsistent  with 
sound  and  economical  home  Hnancing  or 
with  the  purposes  of  the  Act;  or 
(4)  Any  other  condition  exists  with  respect 
to  the  member  that  the  Board  believes  would 
jeopardize  the  safety  and  soundness  of  the 
member's  Bank. 

A  bank  trade  association  supported 
the  inclusion  of  tbe  fourth  ground  for 
removal  as  essential  to  protect  the 
health  and  integrity  of  the  FHLBank.  By 
contrast,  a  thrift  member  recommended 
its  deletion,  arguing  that  it  does  not,  on 
its  face,  appear  to  cover  circumstances 
not  already  covered  by  the  three 
statutory  grounds.  The  Finance  Board 
believes  that  it  must  have  sufficient 
flexibility  to  ensure  the  FHLBanks’ 
safety  and  soundness  in  situations  that 
may  arise  that  cannot  be  predicted  at  the 
present  time.  Accordingly, 

§  933.14(b)(4)  of  the  final  rule  retains 
the  fourth  ground  for  removal  in  order 
to  ensure  this  flexibility. 

Section  933.14(cl(l)  of  the  final  rule 
provides  that  if  the  Finance  Board 
believes  that  any  of  the  grounds  for 
removal  exists,  and  it  believes  that  the 
member  should  be  removed  from 
membership,  it  must  give  the  member  at 
least  30  calendar  days  written  notice  of 
its  intention  to  remove  the  member  from 
membership.  Section  933.14(c)(2) 
provides  that  such  notice  shall  state  the 
grounds  for  removal  and  the  time  and 


place  for  a  hearing  on  such  removal 
action. 

Section  933.14(c)(3)  of  the  final  rule 
provides  that  the  Finance  Board  shall 
then  conduct  a  hearing  on  the  removal 
action.  Section  933.33  of  the  Finance 
Board’s  existing  regulations  on  removal 
(12  CFR  933.33)  references  the  OTS’s 
adjudicatory  procedures  for  hearings  (12 
CFR  part  509).  Section  933.14(c)(3)  of 
the  final  rule  does  not  reference  the 
OTS’s  adjudicatory  procedures.  Instead, 

§  933.14(c)(3)  states  that  hearings  on 
removal  of  members  from  the  FHLBank 
System  shall  be  conducted  in 
accordance  with  procedures  established 
by  the  Finance  Board. 

Section  933.14(d)  of  the  final  rule 
provides  that  if  the  Finance  Board 
determines,  in  its  sole  discretion  and 
after  complying  with  the 
aforementioned  procedures,  that  any  of 
the  grounds  for  removal  exists,  it  may 
remove  the  member  from  membership. 

Section  933.14(e)  of  the  final  rule 
provides  that  the  liquidation  of  any 
outstanding  indebtedness  owed  to  the 
FHLBank  in  which  membership  has 
been  terminated  and  redemption  of 
stock  of  such  FHLBank  shall  be  carried 
out  in  acx;ordance  with  §  933.16  of  the 
final  rule. 

Under  §  993.14(f)  and  (g)  of  the  final 
rule,  an  institution  that  has  been 
removed  frum  FHLBank  membership  is 
entitled  to  receive  dividends  on 
outstanding  stock  of  the  FHLBank  in 
which  membership  has  been 
terminated,  but  may  not  vote  the 
FHLBank  stock. 

3.  Automatic  Termination  of 
Membership  for  Institutions  Placed  in 
Receivership 

Section  933.15(a)  of  the  final  rule 
provides  for  the  automatic  termination 
of  membership  for  FHLBank  members 
placed  in  receivership.  A  bank  trade 
association  commented  that  it  is 
prudent  for  institutions  placed  in 
receivership  to  be  automatically 
terminated  from  FHLBank  membership. 

Secticm  933.15(b)  provides  that  the 
liquidation  of  any  outstanding  ' 
indebtedness  owed  to  the  FHLBank  in 
which  membership  has  been  terminated 
and  redemption  of  stock  of  such 
FHLBank  shall  be  carried  out  in 
accordance  with  §  933.16  of  the  final 
rule.  The  receiver  may  be  required  to 
maintain  FHLBank  stock  for  as  long  as 
the  FHLBank  requires  it  as  collateral 
securing  any  outstanding  indebtedness 
to  the  FHLBank. 

Under  §  993.15(c)  and  (d),  the  receiver 
is  entitled  to  receive  dividends  on 
outstanding  FHLBank  stock  of  the 
institution  placed  in  receivership,  but 
may  not  vote  the  FHLBank  stock. 


/.  Orderly  Liquidation  of  Advances  and 
Redemption  of  Stock 
The  final  rule  adds  §933.16  to 
implement  the  requirements  in  section 
6(e)  of  the  Bank  Act  governing  the 
orderly  liquidation  of  advances  and 
redemption  of  FHLBank  stock  when  an 
institution  ceases  to  be  a  member  of  a 
FHLBank.  See  12  U.S.C  1426(e). 

1.  Redemption  When  Advances  Remain 
Outstanding 

Under  §  993.16(a)(1)  of  the  final  rule, 
if  an  institution  ceases  to  be  a  member 
of  a  FHLBank  pursuant  to  §§  933.13, 
933.14  or  933.15,  such  institution,  or  its 
receiver  under  §933.15  of  this  part,  may 
continue  to  hold  the  stock  of  the 
FHLBank  of  which  such  institution  is 
no  longer  a  member  so  long  as  the 
FHLBank  requires  that  the  stock  be  held 
as  collateral  for  any  outstanding 
indebtedness  owed  to  the  FHLBank.  If 
an  institution  ceases  to  be  a  member  of 
a  FHLBank  pursuant  to  §§  933.11(b)  or 
933.12(d)(3),  the  consolidated 
institution  may  continue  to  hold  the 
stock  of  the  disappearing  institution’s 
FHLBank  so  long  as  such  FHLBank 
requires  that  the  stock  be  held  as 
collateral  for  any  outstanding 
indebtedness  owed  to  the  FHLBank. 

Under  §  933.16(a)(2),  the  indebtedness 
of  the  institution  that  has  ceased  to  be 
a  member  of  the  FHLBank  owed  to  such 
FHLBank  shall  be  liquidated  in  an 
orderly  manner  as  determined  by  the 
FHLBank  in  accordance  with  §  935.19  of 
the  Finance  Board’s  recently  adopted 
advances  rule.  Upon  completion  of  such 
liquidation,  the  institution’s  remaining 
FHLBank  stock  shall  be  surrendered  and 
canceled.  This  means  the  FHLBank  is 
entitled  to  immediately  redeem  the 
institution’s  remaining  FHLBank  stock. 

Section  933.16(a)  of  the  final  rule 
tracks  the  language  in  section  6(e)  of  the 
Bank  Act,  12  U.S.C.  1426(e).  and  does 
not  retain  the  language  of  pro  rata 
redemptions  contained  in  the  proposed 
rule.  The  proposed  rule  provided  that  as 
any  indebtedness  owed  to  the  FHLBank 
is  liquidated,  the  FHLBank  may  redeem 
outstanding  FHLBank  stock  on  a  pro 
rata  basis.  This  language  has  been 
deleted  frum  the  final  rule  as 
unnecessary. 

2.  Redemption  When  No  Advances 
Remain  Outstanding 

Under  §  933.16(b)  of  the  final  rule,  if 
an  institution  that  has  creased  to  be  a 
member  of  a  FHLBank  owes  no 
outstanding  indebtedness  to  such 
FHLBank.  the  institution’s  stock  in  such 
FHLBank  shall  be  surrendered  and 
canceled.  This  means  the  FHLBank  is 
entitled  to  immediately  redeem  the 
institution’s  FHLBank  stock. 
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Section  933.16(c)  of  the  final  rule 
provides  that  for  stock  redeemed  under 
either  §  933.16  (a)  or  (b)  of  the  final  rule, 
the  institution  would  receive  a  sum 
equal  to  the  original  amount  it  paid  for 
such  FHLBank  stock.  However,  if  at  any 
time  the  Finance  Board  finds  that  the 
paid-in  capital  of  the  FHLBank  is  or  is 
likely  to  be  impaired  as  a  result  of  losses 
in  or  depreciation  of  the  assets  held  by 
the  FHliank,  the  FHLBank  shall  on  the 
order  of  the  Finance  Board  withhold 
from  the  amount  to  be  paid  in 
retirement  of  the  stock  a  pro  rata  share 
of  the  amount  of  such  impairment  as 
determined  by  the  Finance  Board. 

Under  the  proposed  rule,  the 
impairment  provision  was  included 
under  paragraph  (b)  but  not  under 
paragraph  (a).  In  response  to  two 
FHLBank  comments,  paragraph  (c)  was 
added  to  §933.16  of  the  final  rule  to 
make  it  clear  that,  in  the  case  of  a  pro 
rata  payment  due  to  an  impairment,  the 
amount  received  by  an  institution  for 
the  redeemed  stock  under  paragraphs  (a) 
or  (b)  would  be  the  same  for  all 
institutions,  whether  or  not  they  have 
outstanding  borrowings. 

/.  Reacquisition  of  Membership 

Section  933.17  of  the  final  rule 
implements  section  6(h)  of  the  Bank 
Act,  which  provides  that  an  institution 
which  withdraws  from  membership 
may  require  membership  in  any 
FHLBank  only  after  the  expiration  of  a 
period  of  ten  years  after  the  withdrawal. 
12  U.S.C.  1426(h).  There  are  two 
statutory  exceptions  to  this  ten-year 
moratorium  on  reacquiring  membership. 
These  two  exceptions,  as  well  as  a  third, 
are  contained  in  §933.17  of  the  final 
rule,  and  are  as  follows:  (1)  Such 
institution  may  acquire  membership  in 
a  FHLBank  if  a  withdrawal  is  the 
consequence  of  a  transfer  of 
membership  on  a  non-interrupted  basis 
between  FHLBanks  pursuant  to  §933.5 
of  this  part;  or  (2)  such  institution  shall 
acquire  membership  in  a  FHLBank  in 
connection  with  obtaining  a  charter  as 
a  federally  chartered  savings 
association;  or  (3)  such  institution  shall 
acquire  membership  in  a  FHLBank  if 
membership  is  otherwise  required  by 
law.  Institutions  in  the  latter  two  cases 
are  automatically  approved  for 
FHLBank  membership  pursuant  to 
§  933.2(d)  of  the  final  rule. 

Of  course,  an  institution  that  applies 
for  membership,  even  if  its  application 
is  approved,  is  not  subject  to  the  ten- 
year  moratorium  if  it  never  becomes  a 
"member.”  Under  §933.7  (c)  and  (d)  of 
the  final  rule,  an  applicant  approved  for 
membership  that  fails  to  purchase  its 
minimum  stock  requirement  or  first 
quarterly  installment  thereof  within  the 


required  60-day  period,  is  not  a 
“member”  as  defined  in  §933.1(n)  of 
the  final  rule.  The  institution  therefore 
is  not  subject  to  the  ten-year  moratorium 
on  reentry  in  the  FHLBank  System  for 
withdrawals  of  “members”  from  the 
FHLBank  System. 

A  member  that  has  converted  to  a 
commercial  bank  or  state  savings  bank 
charter  form  that  has  been  automatically 
approved  for  membership  pursuant  to 
§  933.2(e)  and  that  withdraws  from 
membership,  would  be  subject  to  the 
ten-year  moratorium  on  reacquiring 
membership  in  any  FHLBank. 

A  FHLBank  requested  clarification  as 
to  whether  the  ten-year  moratorium 
applies  to  removals  of  members  as  well 
as  withdrawals.  In  the  history  of  the 
FHLBank  System,  no  member  has  ever 
been  removed  from  FHLBank 
membership.  The  Finance  Board 
believes  that  this  question  is  thus  best 
addressed  by  the  Finance  Board  when, 
if  ever,  such  a  situation  arises. 
Accordingly,  this  question  is  not 
addressed  in  the  final  rule. 

K.  FHLBank  Access  to  Information 

Section  933.18  of  the  final  rule  revises 
§§933.18  and  933.22  of  the  Finance 
Board’s  existing  regulations  on  reports 
and  examinations  (12  CFR  933.18, 
933.22)  to  implement  the  changes  made 
to  section  22(b)  of  the  Bank  Act,  12 
U.S.C.  1442(b).  by  FIRREA.  Both 
sections,  as  revised,  are  combined  as 
§  933.18  of  the  final  rule.  Specifically, 

§  933.18  implements  section  22(b)  of  the 
Bank  Act,  and  requires  that  as  a 
condition  precedent  to  FHLBank 
membership  each  member: 

(a)  Consents  to  such  examinations  as  the 
Bank  or  the  Board  may  require  for  purposes 
of  the  Act; 

(b)  Agrees  that  reports  of  examinations  by 
local,  state,  or  federal  agencies  or  institutions 
may  be  furnished  by  such  authorities  to  the 
Bank  or  the  Board  upon  request;  and 

(c)  Agrees  to  give  the  Bank  or  the 
appropriate  Federal  banking  agency,  upon 
request,  such  information  as  the  Bank  or  the 
appropriate  Federal  banking  agency,  may 
need  to  compile  and  publish  cost  of  funds 
indices  and  to  publish  other  reports  or 
statistical  summaries  pertaining  to  the 
activities  of  Bank  members. 

See  12  U.S.C  1442(b). 

In  addition,  §  933.18(d)  of  the  final 
rule  requires  members  to  provide  their 
FHLBank  with  their  calendar  year-end 
financial  data  each  year,  to  allow  the 
FHLBank  to  undertake  the  annual 
adjustment  calculation  of  the  member’s 
minimum  stock  purchase  requirement 
required  by  §  933.9(b)(1)  of  the  final 
rule.  Section  933.18(e)  of  the  final  rule 
requires  members  to  provide  their 
FHLBank  with  copies  of  the  Call  Report, 


Thrift  Financial  Report,  or  other 
appropriate  reports  of  condition  and 
operations  within  20  calendar  days  of 
their  filing  with  the  member’s 
appropriate  Federal  banking  agency. 

This  will  allow  the  FHLBank  to  monitor 
the  member’s  credit  quality  and 
financial  condition. 

One  FHLBank  recommended  that  the 
final  rule  include  a  mechanism  for 
enforcing  the  reporting  provisions, 
expressing  concern  over  the  lack  of  an 
effective  method  to  enforce  reporting 
short  of  threatening  to  remove  an 
uncooperative  member  from  FHLBank 
membership.  The  commenter  stated  that 
such  a  mechanism  would  ensure  that 
the  FHLBanks  have  access  at  all  times 
to  the  information  they  need  to  operate 
effectively.  However,  neither  the 
Finance  Board  nor  the  FHLBanks  have 
the  authority  under  the  Bank  Act  to 
regulate  members  and,  thus, 
membership  removal  is  the  only 
enforcement  mechanism  available. 

L.  Institutions  Eligible  To  Make 
Application  To  Become  Members 

In  1980,  Congress  expanded  the  scope 
of  the  FHLBanks’  non-credit  services 
through  the  enactment  of  the  Depository 
Institutions  Deregulation  and  Monetary 
Control  Act  of  1980  (DIDMCA).  See 
Public  Law  96-221,  94  Stat.  149  (March 
31. 1980).  Specifically,  section  311  of 
DIDMCA  added  section  11(e)(2)  of  the 
Bank  Act  to  permit  the  FHLBanks, 
subject  to  such  rules  and  regulations 
(including  definitions  of  terms  used  in 
this  paragraph)  as  the  Finance  Board 
may  prescribe,  to  provide  correspondent 
services  to  members  and  “institutions 
which  are  eligible  to  make  application 
to  become  members  pursuant  to  section 
4  of  the  Bank  Act.”  12  U.S.C.  1431  (e)|2). 
The  “eligible  to  make  application” 
language  is  not  defined  anywhere  in  the 
Bank  Act.  However,  section  11(e)(2)  of 
the  Bank  Act  contains  explicit  language 
which  grants  the  Finance  Board 
considerable  discretion  to  define  the 
terms  used  in  that  section,  including  the 
“eligible  to  make  application”  language. 

S^tion  933. l(j)  otthe  final  rule, 
consistent  with  the  proposed  rule, 
defines  “institutions  which  are  eligible 
to  make  application  to  become 
members”  for  purposes  of  contracting 
for  FHLBank  correspondent  services  as: 
Any  building  and  loan  association, 
savings  and  loan  association, 
cooperative  bank,  homestead 
association,  insurance  company,  savings 
bank  or  any  insured  depository 
institution,  regardless  of  whether  the 
institution  applies  for  or  would  be 
approved  for  membership.  Under  this 
definition,  a  nonmember  that  is 
,  interested  in  accessing  FHLBank 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations  43541 


correspondent  services  need  not  satisfy 
the  membership  eligibility  criteria  in 
section  4(a),  such  as  the  10  percent 
requirement,  but  simply  must  come 
within  one  of  the  categories  of 
institutions  listed  in  section  4(a)  as 
eligible  to  become  a  member  of  the 
FHLBank  System. 

A  FHLBank  and  a  bank  trade 
association  supported  this  definition  in 
§  933.1(1),  agreeing  with  the  Finance 
Board’s  view  that  the  plain  language 
and  legislative  history  of  section  11(e)(2) 
of  the  Bank  Act  fully  support  such 
interpretation.  The  trade  association  . 
commented  that  this  interpretation 
would  allow  commercial  banks  which 
are  not  members,  or  which  do  not  meet 
the  eligibility  requirements  for 
membership,  to  contract  for  services 
from  the  FHLBanks  nevertheless.  The 
definition  was  also  supported  by  a 
corporate  credit  union.  By  contrast,  a 
thrift  member  disagreed  with  the 
interpretation,  arguing  that  the 
fundamental  mission  of  the  FHLBank 
System  is  to  promote  home  financing, 
and  institutions  that  could  become 
members  if  they  applied  for 
membership  have  been  deemed  to 
further  that  basic  purpose.  A  credit 
union  trade  association  also  disagreed 
with  this  interpretation  of  the  statutory 
language  and  legislative  history. 


The  Finance  board  continues  to 
believe  that  its  interpretation  of  the 
plain  language  and  legislative  history  of 
section  11(e)(2)  of  the  Bank  Act  is  the 
correct  one.  Accordingly,  §933.1 (j)  is 
retained  as  proposed. 

Regulatory  Flexibility  Act 

The  final  rule  largely  implements 
statutory  requirements  applicable  to 
institutions  applying  for  membership  in 
the  FHLBank  System,  regardless  of  their 
size.  The  Finance  Board  is  not  at  liberty 
to  make  adjustments  to  those  statutory 
requirements  to  accommodate  small 
entities.  The  final  rule  would  not 
impose  any  new  recordkeeping 
requirements  and  requires  only  minimal 
additional  reporting  at  minimal  cost  for 
institutions  applying  for  FHLBank 
membership.  The  final  rule  allows 
applicants  for  membership  for  the  most 
part  to  demonstrate  that  they  satisfy  the 
requirements  of  the  final  rule  by 
providing  copies  of  reports  already 
generated  for  other  purposes.  The 
Finance  Board  has  not  imposed  any 
additional  regulatory  requirements  that 
will  have  a  disproportionate  impact  on 
small  entities. 

For  these  reasons,  it  is  certified, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  605(b)),  that  this  final  rule. 


if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  and  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35, 5  CFR  1320.13,  and 
assigned  OMB  control  Number  3069- 
0004.  The  title,  description  of  need  and 
use,  and  the  respondent  description  for 
the  information  collection  requirements 
are  discussed  in  the  SUPPLEMENTARY 
INFORMATION.  Any  comments  on  this 
information  collection  should  be  sent  to: 
Gary  Waxman,  Paperwork  Reduction 
Project,  OMB,  room  3208,  New 
Executive  Office  Building,  Washington. 
DC  20503,  and  to  the  Executive 
Secretary,  Federal  Housing  Finance 
Board,  1777  F  Street  NW.,  Washington, 
DC  20006. 

In  accordance  with  5  CFR  1320.21, 
the  following  table  discloses  the 
estimated  annual  reporting  burden  for 
each  collection  of  information  in  this 
final  rule: 
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Estimated  Annual  Reporting  Burden 


Description  of  information  collected 

Average  nunrv 
berof  re-  x 

spondents 

Average  nuni>- 
ber  of  re- 
sportses  per  * 
respondent 

Total  average  ^ 
responses 

Average  hom^ 
per  response  * 

Total  average 
hours 

1.  Membership  Application . 

900 

1 

900 

13.0 

11,700.0 

2.  Stock  Calculation  . . . 

3,300 

1 

3,300 

0.6 

1,980.0 

3.  Membership  Withdrawal  — . 

6 

1 

6 

0.6 

3.6 

4.  Principal  Place  of  Business . 

6 

1 

6 

3.5 

21.0 

Total  . - . 

4,212 

1 

4^12 

13.3 

13,704.6 

1  WeigtHed  average  hours  per  response. 


List  of  Subjects 
12  CFB  Part  931 

Definitions,  Federal  home  loan  banks. 
12  CFR  Part  932 

Conflict  of  interests,  Federal  home 
loan  banks. 

12  CPU  Part  933 

Federal  home  loan  banks,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Federal  Housing 
Finance  Bo^  hereby  amends  title  12, 
chapter  DC,  subchapter  B  of  the  Code  of 
Federal  Regulations,  as  follows: 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  931— DEFINmONS 

1.  The  authority  citation  for  part  931 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1422a.  1422b,  1427. 

§§  931.7-931.9  and  931.22  [Removed] 

2.  Sections  931.7, 931.8, 931.9  and 
931.22  are  removed. 

PART  932— ORGANIZATION  OF  THE 
BANKS 

3.  The  authority  citation  for  part  932 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1422a.  1422b,  1426. 
1427, 1464;  18  U.S.C  207;  42  U.S.C.  8101  et 
seq. 

§§932.2, 932.4, 932.5, 932.6,  and  932.7 
[Remov^ 

4.  Sections  932.2, 932.4,  932.5,  932.6, 
and  932.7  are  removed. 

5.  Part  933  is  revised  to  read  as 
follows; 

PART  933-MEMBERS  OF  THE 
FEDERAL  HOME  LOAN  BANKS 

Subpart  A— Definitions 

Sec. 

933.1  Definitions. 

Subpart  B— Application  For  Membership 

933.2  Membership  application  approval 
process. 

933.3  Delegation. 


933.4  Eligibility  requirements  for 
membership  approval. 

933.5  Determination  of  membership  in  a 
district 

Subpart  C— Stock  Requirements 

933.6  Par  value  and  price  of  stock. 

933.7  Stock  purchase. 

933.8  Issuance  and  form  of  stock. 

933.9  Adjustments  in  stock  holdings. 

933.10  Purchase  of  excess  stock. 

Subpart  D— Consolidations  Involving 
Members 

933. 1 1  Consolidations  of  members. 

933.12  Consolidations  involving 
nonmembers. 

Subpart  E— Withdrawal  and  Removal  From 
Membership 

933.13  Procedxne  for  withdrawal. 

933.14  Procedure  for  removal. 

933.15  Automatic  termination  of 
membership  for  Institutions  placed  in 
receivership. 

Subpart  F— Orderly  Liquidation  of 
Advances  and  Redemption  of  Stock 

933.16  Orderly  liquidation  of  advances  and 
redemption  of  stock. 

Subpart  G— Reacquisition  of  Membership 

933.17  Reacquisition  of  membership. 
Subpart  H— Bank  Access  to  Information 

933.18  Reports  and  examinations. 

Subpart  I— Membership  litsignia 

933.19  Official  membership  insignia. 

Authority:  12  U.S.C  1422a,  1422b,  1424, 
1426, 1430, 1442. 

Subpart  A— Definitions 

§933.1  Definitions. 

As  used  in  this  part: 

(a)  Act  means  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C.  1421 
through  1449). 

(b)  Aggregate  unpaid  loan  principal 
means  the  aggregate  unpaid  principal  of 
a  subscriber’s  or  member’s  home 
mortgage  loans,  home-purchase 
contracts,  and  similar  obligations. 

(c)  Appropriate  Federal  Banking 
agency  has  the  same  meaning  as  used  in 
12  U.S.C  1813(q)  and  for  federally 
insured  credit  unions  shall  mean  the 
National  Credit  Union  Administration. 


(d)  Bank  means  a  Federal  Home  Loan 
Bank  established  under  the  authority  of 
the  Act. 

(e)  Board  means  the  Federal  Housing 
Finance  Board. 

(f)  Combination  business  or  farm 

property  means  real  property  for  which 
the  total  appraised  value  is  attributable 
to  residential,  and  business  or  farm 
uses.  , 

(g)  Dwelling  unit  means,  for  purposes 
of  this  part,  a  single  room  or  a  unified 
combination  of  rooms  designed  for 
residential  use. 

(h)  Funded  residential  construction 
loan  means  the  portion  disbursed  to  the 
borrower  of  a  loan  secured  by  real 
property  made  to  finance  the  on-site 
construction  of  dwelling  units  on  one- 
to-four  family  property  or  multifamily 
property. 

(i)  Home  mortgage  loan  means: 

(1)  A  domestic  loan,  whether  or  not 
fully  amortizing,  or  an  interest  in  such 
a  loan,  which  loan  or  interest  is  secured 
by  a  mortgage,  a  deed  of  trust  or  other 
security  agreement  which  creates  a  first 
lien  on  one  of  the  following  interests  in 
real  property: 

(1)  One-to-four  family  property  or 
multifamily  property,  in  fee  simple; 

(ii)  A  leas^old  on  one-to-four  family 
property  or  multifamily  property  under 
a  lease  of  not  less  than  99  years  which 
is  renewable  or  under  a  lease  having  a 
period  of  not  less  than  50  years  to  run 
fit)m  the  date  the  mortgage  was 
executed;  or 

(iii)  Combination  business  or  farm 
property  where  at  least  50  percent  of  the 
total  appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  property;  or 

(2)  A  mortgage  pass-through  security 
which  represents  an  imdivided 
ownership  interest  in: 

(i)  Longterm  loans,  all  of  which  loans 
at  the  time  of  issuance  of  the  security 
meet  the  requirements  of  paragraph 
(i)(l)  of  this  section; 

(ii)  Securities  which  represent  an 
undivided  ownership  interest  in  long¬ 
term  loans,  all  of  which  loans  at  the 
time  of  issuance  of  the  security  meet  the 
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requirements  of  paragraph  (i)(l)  of  this 
section;  or 

(3)  Any  loans  which  the  Board  in  its 
discretion  otherwise  determines  are 
home  mortgage  loans. 

Loans  secured  by  nonresidential  real 
property  shall  not  be  considered  home 
mortgage  loans. 

(j)  Institutions  which  are  eligible  to 
make  application  to  become  members 
means,  for  purposes  of  12  U.S.C. 
1431(e)(2)(A),  any  building  and  loan 
association,  savings  and  loan 
association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank  or  any  insured 
depository  institution,  regardless  of 
whether  the  institution  applies  for  or 
would  be  approved  for  membership. 

(k)  Insured  depository  institution 
means  an  insured  depository  institution 
as  defined  in  12  U.S.C.  1422(12). 

(l)  Long-term  means,  for  purposes  of 
this  part,  a  term  to  maturity  of  five  years 
or  greater,  or  any  other  term  to  maturity 
which  the  Board  in  its  discretion 
determines  is  long-term. 

(m)  Manufactured  housing  means  a 
manufactured  home  as  defined  in 
section  603(6)  of  the  Manufactured 
Home  Construction  and  Safety 
Standards  Act  of  1974,  as  amended  (42 
U.S.C.  5402(6)). 

(n)  Member  means  an  institution  that 
has  been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§  933.7 
and  933.11  of  this  part. 

(o)  Multifamily  property  means,  for 
purposes  of  this  part: 

(1)  Real  property  that  is  solely 
residential  and  which  includes  five  or 
more  dwelling  units;  or 

(2)  Real  property  which  includes  five 
or  more  dwelling  units  with  commercial 
units  combined,  provided  the  property 
is  primarily  residential. 

Multifamily  property  as  defined  in 
paragraphs  (o)  (1)  and  (2)  of  this  section 
includes  nursing  homes,  dormitories 
and  homes  for  the  elderly. 

(p)  Nonresidential  real  property 
means,  for  purposes  of  this  part,  real 
property  not  used  for  residential 
purposes,  including  business  or 
industrial  property,  hotels,  motels, 
churches,  hospitals,  educational  and 
charitable  institutions,  clubs,  lodges, 
association  buildings,  golf  courses, 
recreational  facilities,  farm  property  not 
containing  a  dwelling  unit,  or  similar 
types  of  property,  except  as  otherwise 
determined  by  the  Board  in  its 
discretion. 

(q)  One-to-four  family  property 
means,  for  purposes  of  this  part: 

(1)  Real  property  that  is  solely 
residential,  which  property  includes 
one-to-four  dwelling  units  or  more  than 


four  dwelling  units  if  each  unit  is 
separated  from  the  other  units  by 
dividing  walls  that  extend  from  ground 
to  roof,  including  row  houses, 
townhouses  or  similar  types  of  property: 

(2)  Manufactured  housing  if 
applicable  state  law  defines  the 
purchase  or  holding  of  manufactured 
housing  as  the  purchase  or  holding  of 
real  property; 

(3)  Individual  condominium  dwelling 
units  or  interests  in  individual 
cooperative  housing  dwelling  units  that 
are  part  of  a  condominium  or 
cooperative  building  without  regard  to 
the  number  of  total  dwelling  units 
therein;  or 

(4)  Real  property  which  includes  one- 
to-four  dwelling  units  with  conunercial 
units  combined,  provided  the  property 
is  primarily  residential. 

(r)  Residential  mortgage  loan  means 
any  one  of  the  following  types  of 
domestic  loans,  whether  or  not  fully 
amortizing: 

(1)  Home  mortgage  loans; 

(2)  Funded  residential  construction 
loans; 

(3)  Loans  secured  by  manufactured 
housing  whether  or  not  defined  by  state 
laws  as  secured  by  an.interest  in  real 
property; 

(4)  Loans  secured  by  jimior  liens  on 
one-to-four  family  property  or 
multifamily  property; 

(5)  Mortgage  pass-through  securities 
representing  an  undivided  ownership 
interest  in; 

(i)  Loans,  all  of  which  loans  at  the 
time  of  issuance  of  the  security  meet  the 
requirements  of  paragraphs  (r)(l) 
through  (4)  of  this  section; 

(ii)  Senirities  representing  an 
undivided  ownership  interest  in  loans, 
all  of  which  loans  at  the  time  of 
issuance  of  the  security  meet  the 
requirements  of  paragraphs  (r)(l) 
through  (4)  of  this  section:  or 

(iii)  Mortgage  debt  securities  as 
defined  in  paragraph  (r)(6)  of  this 
section; 

(6)  Mortgage  debt  securities  secured 
by: 

(i)  Loans,  all  of  which  loans  at  the 
time  of  issuance  of  the  security  meet  the 
requirements  of  paragraphs  (r)(l) 
through  (4)  of  this  section; 

(ii)  Securities  which  meet  the 
requirements  of  paragraph  (r)(5)  of  this 
section;  or 

(iii)  Securities  secured  by  assets,  all  of 
which  assets  at  the  time  of  issuance  of 
the  security  meet  the  requirements  of 
paragraphs  (r)(l)  through  (5)  of  this 
section; 

(7)  Home  mortgage  loans  secured  by 
leasehold  interests,  as  defined  in 

§  933.1(i)(l)(ii)  of  this  part,  except  that 
the  period  of  the  lease  term  may  be  for 
any  duration;  or 


(8)  Any  loans  which  the  Board  in  its 
discretion  otherwise  determines  are 
residential  mortgage  loans. 

(s)  State  means,  for  purposes  of  this 
part,  a  State  of  the  United  States,  the 
District  of  Columbia,  Guam.  Puerto  Rico 
or  the  U.S.  Virgin  Islands. 

Subpart  B — Application  for 
Membership 

§  933.2  Membership  application  approval 
process. 

(a)  Application.  An  applicant  for 
membership  in  a  Bank  shall  submit  to 
that  Bank  an  application  which  satisfies 
Board  requirements. 

(b)  Approval  process.  All  applications 
for  membership  received  by  a  Bank 
shall  be  submitted  to  the  Board  for 
action,  except  as  set  forth  in  §  933.3  of 
this  part. 

(c)  Action  on  applications.  If  an 
application  is  submitted  to  the  Board  for 
action,  the  Board  shall  promptly  notify 
the  Beuik  after  action  is  taken  on  the 
application.  Upon  receipt  of  notice  of 
Board  action,  the  Bank  shall  promptly 
inform  the  applicant  of  such  action. 

(d)  Automatic  approval.  Any 
institution  required  law  to  become  a 
member  of  a  Bank  is  ^tomatically 
approved  for  membership,  and  becomes 
a  member  of  the  Bank  of  the  district  in 
which  its  principal  place  of  business  is 
located  upon  the  purchase  of  stock  in 
that  Bank  pursuant  to  §  933.7(b)(1)  of 
this  part.  No  application  for 
membership  must  be  submitted. 

(e)  Automatic  membership  for  certain 
charter  conversions.  An  insured 
depository  institution  member  that 
converts  from  one  type  of  charter  to 
another  automatically  becomes  a 
member  of  the  Bank  of  which  tlie 
converting  institution  was  a  member  on 
the  effective  date  of  such  conversion,  if 
the  resulting  institution  continues  to  be 
an  insured  depository  institution  and 
the  assets  of  the  institution  immediately 
before  and  immediately  after  the 
conversion  are  identical.  In  such  case, 
all  relationships  existing  between  the 
member  and  the  Bank  at  the  time  of 
such  conversion  may  continue.  No 
application  for  membership  must  be 
submitted. 

§933.3  Delegation. 

(a)  The  Board  hereby  delegates  to  the 
board  of  directors  of  each  Bank  the 
authority  to  approve  membership 
applications  that  meet  all  the  criteria  set 
forth  in  the  Act,  this  part  and  policy 
guidelines  established  by  the  Board.  The 
board  of  directors  of  each  Bank  may 
further  delegate  the  authority  to  approve 
such  applications  to  the  president  or 
other  senior  officers  of  the  Bank. 
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(b)  If  the  board  of  directors  of  a  Bank 
approves  an  application  pursuant  to  this 
section,  the  Bank  shall  notify  the  Board 
of  its  action  within  10  calendar  days  of 
the  Bank’s  approval. 

(c)  The  board  of  directors  of  a  Bank 
shall  not  have  the  authority  to  deny 
applications  for  membership.  If  the 
board  of  directors  of  a  Bank  cannot 
approve  an  application  for  membership, 
the  application  shall  be  submitted  to  the 
Finance  Board  for  action. 

S  933.4  Eligibility  requirements  for 
membership  approval. 

(a)  General  eligibility  requirements. 

Any  building  and  loan  association, 
savings  and  loan  association, 
cooperative  bank,  homestead 
association,  insiuance  cbmpany,  savings 
bank,  or  insured  depository  institution, 
upon  application,  shall  be  eli^ble  to 
become  a  member  of  a  Bank  if: 

(1)  It  is  duly  organized  under  the  laws 
of  any  State  or  of  the  United  States; 

(2)  It  is  subject  to  inspection  and 
regulation  under  the  banking  laws,  or 
under  similar  laws,  of  the  State  or  of  the 
United  States; 

(3)  It  originates  ar  purchases  long¬ 
term  home  mortgage  loans; 

(4)  Its  financial  condition  is  such  that 
advances  may  be  safely  made  to  it;  and 

(5)  The  character  of  its  management 
and  its  home-financing  policy  are 
consistent  with  sound  and  economical 
home  financing. 

(b)  Additional  eligibility  requirement 
for  insured  depository  institutions.  (1 ) 

An  insured  depository  institution 
applicant  for  membership  shall  be 
eligible  to  become  a  member  of  a  Bank 
only  if  the  applicant  has  at  least  10 
p)ercent  of  its  total  domestic  assets  in 
residential  mortgage  loans,  except  that 
any  assets  used  to  secure  mortgage  debt 
securities  as  described  in  §  933.1(r)(6)  of 
this  part  shall  not  be  used  to  meet  this 
requirement. 

(2)  An  insured  depository  institution 
member  that  recently  has  commenced 
business  operations  shall  have  until  one 
year  after  commencing  its  initial 
business  operations  to  meet  the  10 
percent  residential  mortgage  loans 
requirement  contained  in  paragraph 
(b)(1)  of  this  section. 

(c)  Additional  eligibility  requirement 
for  applicants  that  are  not  insured 
depository  institutions.  An  applicant  for 
membership  that  is  not  an  insured 
depository  institution  shall  be  eligible  to 
become  a  member  of  a  Bank  if  the 
applicant  has  mortgage-related  assets 
that  reflect  a  commitment  to  housing 
finance,  as  determined  by  the  Board. 


§933.5  Determination  of  membership  in  a 
district 

(a)  Eligibility.  (1)  An  institution 
eligible  to  become  a  member  of  a  Bank 
under  the  Act  and  this  part  may  become 
a  member  only  of  the  Bank  of  the 
district  in  which  the  institution’s 
principal  place  of  business  is  located, 
except  as  provided  in  paragraph  (a)(2)  of 
this  section. 

(2)  An  institution  eligible  to  become 
a  member  of  a  Bank  under  the  Act  and 
this  part  may  become  a  member  of  the 
Bank  of  a  district  adjoining  the  district 
in  which  the  institution’s  principal 
place  of  business  is  located,  if 
demanded  by  convenience  and  then 
only  with  the  approval  of  the  Board. 

(b)  Principal  place  of  business.  Except 
as  otherwise  designate  in  accordance 
with  this  section,  the  principal  place  of 
business  of  an  institution  is  the  state  in 
which  the  institution  maintains  its 
home  office  established  as  such  in 
conformity  with  the  laws  under  which 
the  institution  is  organized. 

(c)  Designation  of  principal  place  of 
business.  (1)  A  member  or  an  applicant 
for  membership  may  request  in  writing 
to  the  Bank  in  the  district  where  the 
institution  maintains  its  home  office 
that  a  state  other  than  the  state  in  which 
it  maintains  its  home  office  be 
designated  as  its  principal  place  of 
business.  Within  90  days  of  receipt  of 
such  written  request,  the  board  of 
directors  of  the  Bank  in  the  district 
where  the  institution  maintains  its 
home  office  shall  designate  a  state  other 
than  the  state  where  the  institution 
maintains  its  home  office  as  the 
institution’s  principal  place  of  business, 
provided  all  of  the  following  criteria  are 
satisfied: 

(1)  At  least  80  percent  of  the 
institution’s  accounting  books,  records 
and  ledgers  are  maintained,  located  or 
held  in  such  designated  state; 

(ii)  A  majority  of  meetings  of  the 
institution’s  board  of  directors  and 
constituent  committees  are  conducted 
in  such  designated  state;  and 

(iii)  A  majority  of  the  institution’s  five 
highest  paid  officers  have  their  place  of 
employment  located  in  such  designated 
state. 

(2)  Written  notice  of  a  designation 
made  pursuant  to  paragraph  (c)(1)  of 
this  section  shall  be  sent  to  the  Bank  in 
the  district  containing  the  designated 
state,  the  Board  and  the  institution. 

(3)  The  notice  of  designation  made 
pursuant  to  paragraph  (c)(1)  of  this 
section  shall  include  the  state 
designated  as  the  principal  place  of 
business  and  the  resulting  Bank  to 
which  membership  will  be  transferred. 

(4)  If  the  board  of  directors  of  the 
Bank  in  the  district  where  the 


institution  maintains  its  home  office 
fails  to  make  the  designation  requested 
by  the  member  or  applicant  pursuant  to 
paragraph  (c)(1)  of  this  section,  then  the 
member  or  applicant  may  request  in 
writing  that  the  Board  make  the 
designation. 

(d)  Transfer  of  membership.  (1)  No 
transfer  of  membership  from  one  Bank 
to  another  Bank  shall  take  effect  until 
the  Banks  involved  reach  agreement  on 
a  method  of  orderly  transfer. 

(2)  In  the  event  that  the  Banks 
involved  fail  to  agree  on  a  method  of 
orderly  transfer,  the  Board  shall 
determine  the  conditions  under  which 
the  transfer  shall  take  place. 

(e)  Effect  of  transfer.  A  transfer  of 
membership  pursuant  to  this  section 
shall  be  effective  for  all  purposes 
including  directorial  representation 
under  section  7(c)  of  the  Act,  12  U.S.C. 
1427(c),  and  §932.11  of  this  chapter,  but 
shall  not  be  subject  to  the  provisions  on 
termination  of  membership  set  forth  in 
section  6  of  the  Act,  12  U.S.C.  1426,  or 
§§  933.13, 933.14  and  933.16  of  this 
part,  including  the  restriction  on 
reacquiring  Bank  membership  set  forth 
in  §  933.17  of  this  part. 

Subpart  C — Stock  Requirements 

§  933.6  Par  value  and  price  of  stock. 

The  capital  stock  of  each  Bank  shall 
be  sold  at  par,  unless  the  Board  has 
fixed  a  higher  price. 

§  933.7  Stock  purchase- 

fa)  Minimum  stock  purchase.  (1)  Each 
member  shall  purchase  stock  in  the 
Bank  in  which  it  is  a  member  in  an 
amount  equal  to  one  percent  of  the 
member’s  aggregate  unpaid  loan 
principal,  but  not  less  than  $500. 

(2)  If  a  member  has  less  than  30 
percent  of  its  total  assets  in  home 
mortgage  loans,  it  shall  purchase  stock 
in  an  amount  that  would  be  required 
under  paragraph  (a)(1)  of  this  section  if 
at  least  30  percent  of  such  member’s 
total  assets  were  home  mortgage  loans. 

(b)  Timing  of  minimum  stock 
purchase.  (1)  Within  60  calendar  days 
after  an  institution  is  approved  for 
membership  in  a  Bank  pursuant  to 
§§  933.2(c)  or  933.3  of  this  part,  or  an 
institution  is  automatically  approved  for 
membership  pursuant  to  §  933.2(d)  of 
this  part,  the  institution  shall  purchase 
its  minimum  stock  requirement  as  set 
forth  in  paragraph  (a)  of  this  seclion. 

(2)  At  the  election  of  an  institution 
approved  for  membership,  including 
those  automatically  approved  under 
§  933.2(d)  of  this  part,  the  institution 
may  purchase  its  minimum  stock 
requirement  in  installments,  provided 
that  not  less  than  one-fourth  of  the  total 
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amount  shall  be  purchased  within  60 
calendar  days  of  the  date  of  approval  of 
membership,  and  that  a  further  sum  of 
not  less  than  one-fourth  of  such  total 
shall  be  purchased  at  the  end  of  each 
succeeding  period  of  four  months  from 
the  date  of  approval  of  membership. 

(c)  Ck)mmencement  of  membership. 

An  institution  that  has  been  approved 
for  membership  shall  become  a  member 
at  the  time  it  purchases  its  minimum 
stock  requirement  or  the  first 
installment  thereof  pursuant  to  this 
section. 

(d)  Failure  to  purchase  minimum 
stock  requirement.  If  an  institution  that 
has  submitted  an  application  and  been 
approved  for  membership  fails  to 
purchase  its  minimum  stock 
requirement  or  its  first  installment 
within  60  calendar  days  cf  the  date  of 
its  approval  for  membership,  such 
approval  shall  be  null  and  void  and  the 
institution,  it  is  wants  to  be  a  member, 
shall  be  required  to  submit  a  new 
application  for  membership. 

(e)  Reports.  The  Bank  shall  make 
monthly  reports  to  the  Board  setting 
forth  purchases  by  institutions  approved 
for  membership  of  their  minimum  stock 
requirement  pursuant  to  this  section. 

§  933.8  issuance  and  form  of  stock. 

(a)  A  Bank  shall  issue  to  each  new 
member,  as  of  the  effective  date  of 
membership,  stock  in  the  member’s 
name  for  the  amount  of  stock  purchased 
and  paid  for  in  full. 

(b)  If  the  member  purchases  stock  in 
installments,  the  stock  shall  be  issued  in 
installments  with  the  appropriate 
number  of  shares  issued  after  each 
payment  is  made. 

(c)  Stock  may  be  issued  in  certificated 
or  uncertificated  form  at  the  discretion 
of  the  Bank. 

(d)  A  Bank  may  convert  all 
outstanding  certificated  stock  to 
uncertificated  form  at  its  discretion. 

§  933.9  Adiustments  in  stock  hoidings. 

(a)  Adjustment  in  general.  A  Bank 
may  from  time  to  time  increase  or 
decrease  the  amount  of  stock  any 
member  is  required  to  hold. 

(b) (1)  Annual  adjustment.  A  Bank 
shall  calculate  annually,  in  the  manner 
set  forth  in  §  933.7(a)  of  this  part,  each 
member’s  required  minimum  holdings 
of  stock  in  the  Bank  in  which  it  is  a 
member  using  calendar  year-end 
financial  data  provided  by  the  member 
of  the  Bank,  pursuant  to  §  933.18(d)  of 
this  part,  and  shall  notify  each  member 
of  the  adjustment. 

(2)  Redemption  of  excess  shares.  If, 
after  the  annual  adjustment  required  by 
paragraph  (b)(1)  of  this  section  is  made, 
the  amount  of  stock  that  a  member  is 


required  to  hold  is  decreased,  the  Bank 
may,  in  its  discretion  and  upon  proper 
application  of  the  member,  retire  such 
excess  stock,  and  the  Bank  shall  pay  for 
each  share  upon  siurender  of  the  stock 
an  amount  equal  to  the  par  value  thereof 
(except  that  if  at  any  time  the  Board 
finds  that  the  paid-in  capital  of  a  Bank 
is  or  is  likely  to  be  impaired  as  a  result 
of  losses  in  or  depreciation  of  the  assets 
held,  the  Bank  shall  on  the  order  of  the 
Board  withhold  firom  the  amount  to  be 
paid  in  retirement  of  the  stock  a  pro  rata 
share  of  the  amount  of  such  impairment 
as  determined  by  the  Board)  or,  at  its 
election,  the  Bank  may  credit  any  part 
of  such  payment  against  the  member’s 
debt  to  the  Bank. 

(c)  A  member’s  stock  holdings  shall 
not  be  reduced  under  this  section  to  an 
amount  less  than  required  by  sections 
6(b),  10(c)  and  10(e)  of  the  Act,  12 
U.S.C.  1426(b),  1430(c).  1430(e). 

§  933.1 0  Purchase  of  excess  stock. 

A  member  may  purchase  stock  in 
excess  of  the  minimum  amount  required 
by  §  933.7(a)  of  this  part  as  long  as  such 
purchase  is  approved  by  the  member’s 
Bank  and  the  laws  under  which  the 
member  operates  permit  such  purchase. 

Subpart  D— Consolidations  Involving 
Members 

§  933.1 1  Consolidations  of  nriembers. 

(a)  Consolidation  of  members  in  same 
district — (1)  Upon  consolidation  of  two 
or  more  member  institutions  which  are 
all  members  of  the  same  Bank  district 
into  one  institution  operating  under  the 
charter  pf  one  of  the  consolidating 
institutions,  the  transfer  of  the  Bank 
stock  held  by  the  disappearing 
institution(s)  to  the  consolidated 
institution  shall  be  deemed  approved  by 
the  Board  pursuant  to  section  6(f)  of  the 
Act,  12  U.S.C.  1426(f). 

-  (2)  The  stock  of  the  disappearing 
institution(s)  held  by  a  consolidated 
institution  under  this  section  may  be 
redeemed,  provided  that  the 
consolidated  institution  holds  the 
minimum  amount  of  stock  calculated  in 
the  manner  set  forth  in  §  933.7(a)  of  this 
p6u1  based  on  the  consolidated 
institution’s  total  assets  and  the 
consolidated  institution’s  stock  holdings 
are  not  reduced  to  an  amount  less  than 
required  by  sections  6(b),  10(c)  and 
10(e)  of  the  Act,  12  U.S.C.  1426(b), 
1430(c),  1430(e). 

(b)  Consolidation  of  members  in 
different  districts — (1)  Termination  of 
membership.  Upon  consolidation  of  two 
member  institutions  which  are  members 
of  different  Banks  into  one  institution 
operating  under  the  charter  of  one  of  the 
consolidating  institutions,  the 


disappearing  institution’s  membership 
terminates  upon  cancellation  of  its 
charter,  except  that  if  more  than  80 
percent  of  the  assets  of  the  consolidated 
institution  are  derived  horn  the  assets  of 
the  disappearing  institution,  then  the 
consolidated  institution  shall  continue 
to  be  a  member  of  the  Bank  of  which  the 
disappearing  institution  was  a  member 
prior  to  the  consolidation  and  the 
membership  of  the  other  institution 
terminates  upon  consummation  of  the 
consolidation. 

(2)  Treatment  of  outstanding 
advances  and  Bank  stock.  The 
liquidation  of  any  outstanding 
indebtedness  owed  to  the  disappearing 
institution’s  Bank  and  redemption  of 
stock  of  such  Bank  shall  be  carried  out 
in  accordance  with  §  933.16  of  this  part. 

(3)  Dividends  on  acquired  Bank  stock. 
'The  consolidated  institution  is  entitled 
to  receive  dividends  on  outstanding 
Bank  stock  acquired  in  the 
consolidation  from  the  disappearing 
institution  in  accordance  with  section 
6(g)  of  the  Act,  12  U.S.C.  1426(g),  and 

§  932.3  of  this  chapter. 

(4)  No  voting  ri^ts.  The  consolidated 
institution  may  not  vote  the  Bank  stock 
acquired  in  the  consolidation  from  the 
disappearing  institution. 

§  933.1 2  Consolidations  involving 
nonmembers. 

(a)  Termination  of  membership.  If  a 
member  is  consolidated  into  an 
institution  that  is  not  a  member,  its 
membership  in  the  Bank  terminates 
upon  cancellation  of  its  charter. 

(b)  Notification  of  decision  to  seek 
membership.  When  a  consolidated 
institution  resulting  fi’om  a 
consolidation  described  in  paragraph  (a) 
of  this  section  has  its  principal  place  of 
business  in  a  state  in  ^e  same  Bank 
district  as  the  disappearing  institution, 
the  consolidated  institution  shall  have 
60  calendar  days  after  the  cancellation 
of  the  charter  of  the  disappearing 
institution  to  notify  the  disapp>earing 
institution’s  Bank  that  it  intends  to 
apply  for  membership  in  such  Bank. 

(c)  Application  for  membership.  If  the 
consolidated  institution  has  provided 
notification  pursuant  to  paragraph  (b)  of 
this  section,  it  must  apply  for 
membership  pursuant  to  §  933.2  of  this 
part  within  60  calendar  days  of  the 
notification. 

(d)  Treatment  of  outstanding 
advances.  Bank  stock  and  minimum 
stock  requirements — (1)  Prior  to 
membership  approval.  The  disappearing 
institution’s  Bank  may  permit  the 
consolidated  institution  to  continue  to 
hold  any  outstanding  Bank  advances 
and  sto^,  and  the  consolidated 
institution  shall  have  the  limited  rights 
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associated  with  such  stock  in 
accordance  with  paragraphs  (e)  and  (f) 
of  this  section:  (i)  Dui^g  the  initial  60- 
day  notification  period;  (ii)  for  60 
calendar  days  after  receipt  of 
notification  that  the  consolidated 
institution  intends  to  apply  for 
membership;  and  (iii)  during  the 
prtx:essing  of  an  application  for 
membership. 

(2)  Upon  membership  approval,  (i)  If 
the  application  of  the  consolidated 
institution  for  membership  is  approved, 
the  transfer  of  the  Bank  stock  held  hy 
4he  disappearing  institution  to  the 
consolidated  institution  shall  be 
deemed  approved  by  the  Board 
pursuant  to  section  6(f)  of  the  Act.  12 
U.S.C.  1426(0. 

(ii)  If  the  application  of  the 
consolidated  institution  for  membership 
is  approved: 

(A)  The  consolidated  institution  shall 
purchase  any  additional  amount  of 
stock  required  to  meet  the  minimum 
stock  requirement  of  §  933.7(a)  of  this 
part,  based  on  the  consolidated 
institution’s  total  assets,  within  60 
calendar  days  of  the  date  of  approval  of 
membership;  or 

(B)  At  the  election  of  the  consolidated 
institution,  the  amount  of  stock  required 
to  be  purchased  to  meet  the  requirement 
of  §  933.7(a)  of  this  part  may  be 
piuchased  in  installments,  provided 
that  not  less  than  one-fourth  of  such 
total  additional  amount  shall  be 
purchased  within  60  calendar  days  of 
the  date  of  approval  of  membership,  and 
that  a  further  sum  of  not  less  than  one- 
fourth  of  such  total  additional  amount 
shall  be  purchased  at  the  end  of  each 
succeeding  period  of  four  months  from 
the  date  of  approval  of  membership. 

(iii)  A  consolidated  institution  tnat 
has  been  approved  for  membership  shall 
become  a  member  at  the  time  it 
purchases  the  additional  amount  of 
stock  required  to  meet  the  minimum 
stock  requirement  of  §  933.7(a)  of  this 
part  or  the  first  installment  thereof. 

(3)  Upon  failure  to  apply  for  or  be 
approved  for  membership.  If  the 
consolidated  institution  does  not  apply 
for  membership,  or  if  its  application  for 
membership  is  denied;  then  the 
liquidation  of  any  outstanding 
indebtedness  owed  to  the  disappearing 
institution’s  Bank  and  redemption  of 
stock  of  such  Bank  shall  be  carried  out 
in  accordance  with  §933.16  of  this  part, 
and  the  consolidated  institution  shall 
have  the  limited  riglits  associated  with 
such  stock  in  accordance  with 
paragraphs  (e)  and  (f)  of  this  section. 

(e)  Dividends  on  acquired  Bank  stock. 
The  consolidated  institution  is  entitled 
to  receive  dividends  on  outstanding 
Bank  stock  acquired  in  the 


consolidation  from  the  disappearing 
institution  in  accordance  with  section 
6(g)  of  the  Act.  12  U.S.C.  1426(g).  and 
§  932.3  of  this  chapter. 

(f)  No  voting  ri^ts  on  acquired  Bank 
stock.  The  consolidated  institution  may 
not  vote  the  Bank  stock  acquired  in  the 
consolidation  from  the  disappearing 
institution  unless  and  until  the 
consolidated  institution  is  a  Bank 
member. 

Subpart  E — ^Withdrawal  and  Removal 
From  Membership 

§  933.1 3  Procedure  for  withdrawal. 

(a)  Notice  of  withdrawal.  Any  member 
that  is  eligible  under  applicable  law  to 
withdraw  from  Bank  membership  may 
do  so  after  providing  the  Board  and  its 
Bank  at  least  six  months  written  notice 
of  the  member’s  intention  to  withdraw 
from  membership. 

(b)  Cancellation  of  notice  of 
withdrawal.  A  member  may  cancel  its 
notice  of  withdrawal  by  providing  both 
the  Board  and  its  Bank  written  notice  of 
cancellation  any  time  before  the 
effective  date  of  the  withdrawal. 

(c)  Treatment  of  outstanding 
advances  and  Bank  stock.  The 
liquidation  of  any  outstanding 
indebtedness  owed  to  the  Bank  in 
which  membership  has  been  terminated 
and  redemption  of  stock  of  such  Bank 
shall  be  carried  out  in  accordance  with 
§  933.16  of  this  part. 

(d)  Dividends  on  Bank  stock.  An 
institution  that  has  withdrawn  frt>m 
Bank  membership  pursuant  to  this 
section  is  entitled  to  receive  dividends 
on  outstanding  stock  of  the  Bank  in 
which  membership  has  been  terminated 
in  accordance  with  section  6(g)  of  the 
Act.  12  U.S.C.  1426(g).  and  §932.3  of 
this  chapter. 

(e)  No  voting  rights  on  Bank  stock.  An 
institution  that  has  withdrawn  from 
Bank  membership  pursuant  to  this 
section  may  not  vote  the  Bank  stock. 

§  933.14  Procedure  for  removal. 

(a)  Bank  request  for  removal.  If  a  Bank 
believes  that  any  of  the  grounds  for 
removal  of  a  member  from  membership 
contained  in  paragraph  (b)  of  this 
section  exists,  the  Bank  may  submit  a 
written  request  to  the  Board  stating  the 
grounds  for  removal  and  recommending 
removal  of  the  member  from 
membership. 

(b)  Grounds.  The  following  are 
grounds  for  removing  a  member  from 
membership  in  a  Bai^: 

(1)  Failure  by  the  member  to  comply 
with  any  provision  of  the  Act  or  any 
regulation  of  the  Board  adopted  under 
the  Act; 


(2)  Insolvency  of  the  member.  A 
member  is  deemed  insolvent  it  its  assets 
are  less  than  its  liabilities; 

(3)  The  member’s  management  or 
home-frnancing  policies  are  inconsistent 
with  sound  and  economical  home 
Hnancing  or  with  the  purposes  of  the 
Act;  or 

(4)  Any  other  condition  exists  with 
respect  to  the  member  that  the  Board 
believes  would  jeopardize  the  safety  and 
soundness  of  the  member’s  Bank. 

(c)  Procedure.  (1)  If  the  Boeird  believes 
that  any  of  the  grounds  for  removal 
contained  in  paragraph  (b)  of  this 
section  exist,  and  it  believes  that  the 
member  should  be  removed  from 
membership,  it  shall  provide  the 
member  with  at  least  30  calendar  days 
written  notice  of  its  intention  to  remove 
the  member  from  membership. 

(2)  Such  notice  shall  be  served  as 
determined  by  the  Board  and  shall  state 
the  grounds  for  such  removal  action  and 
the  time  and  place  of  a  hearing  at  which 
the  member  may  be  heard. 

(3)  A  hearing  on  such  removal  action 
shall  be  conducted  in  accordance  with 
procedures  established  by  the  Board. 

(d)  Removal  by  Board.  If  the  Board 
determines,  in  its  sole  discretion  and 
after  complying  with  the  requirements 
of  paragraph  (c)  of  this  section,  that  any 
of  the  grounds  for  removal  of  a  member 
contained  in  paragraph  (b)  of  this 
section  exists,  it  may  remove  the 
member  from  membership. 

(e)  Treatment  of  outstanding 
advances  and  Bank  stock.  The 
liquidation  of  any  outstanding 
indebtedness  owed  to  the  Bai^  in 
which  membership  has  been  terminated 
and  redemption  of  stock  of  such  Bank 
shall  be  carried  out  in  accordance  with 
§  933.16  of  this  part. 

(f)  Dividends  on  Bank  stock.  An 
institution  that  has  been  removed  from 
Bank  membership  pursuant  to  this 
section  is  entitled  to  receive  dividends 
on  outstanding  stock  of  the  Bank  in 
which  membership  has  been  terminated 
in  accordance  with  section  6(g)  of  the 
Act,  12  U.S.C.  1426(g).  and  §932.3  of 
this  chapter. 

(g)  No  voting  rights  on  Bank  stock.  An 
institution  that  has  been  removed  from 
Bank  membership  pursuant  to  this 
section  may  not  vote  the  Bank  stock. 

§  933.1 5  Automatic  termination  of 
membership  for  institutions  placed  in 
receivership. 

(a)  Automatic  termination.  As  of  the 
effective  date  of  being  placed  in 
receivership,  an  institution’s  Bank 
membership  automatically  terminates. 

(b)  Treatment  of  outstanding 
advances  and  Bank  stock.  The 
liquidation  of  any  outstanding 
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indebtedness  owed  to  the  Bank  in 
which  membersliip  has  be«a  tenninated 
and  redenoption  of  stock  of  such  Bank 
shall  be  carried  out  in  accordance  with 
§  933.16  of  this  part. 

(c)  Dividends  on  Bank  stock.  The 
receiver  is  Mttitled  to  receive  dividends 
on  outstanding  Bank  stock  of  the 
instituti(Hi  placed  in  receivership  in 
accordaiMe  with  section  6(g)  of  tne  Act, 
12  U.S.C.  1426(g).  and  §  932.3  of  this 
chapter. 

(a)  No  voting  rights  on  Bank  stock. 

The  receiver  may  not  vote  the  Bank 
stock. 

Subpart  F— Orderly  Liquidation  of 
Advances  and  Redemption  of  Slock 

§933.16  Orderly  liquidation  of  advances 
and  redemption  of  stock. 

(a) (1)  If  an  institution  ceases  to  be  a 
member  of  a  Bank  pursuant  to 

§§  933.13, 933.14  or  933.15  of  this  part, 
the  institution,  or  its  receiver  und^ 

§  933.15  of  this  part,  may  continue  to 
hold  the  stock  of  the  Ba^  of  which 
such  instituticm  is  no  Icmger  a  member 
so  long  as  the  Bank  requires  that  the 
stock  held  as  collateral  for  any 
outstanding  indebtedness  owed  to  the 
Bank.  If  an  institution  ceases  to  be  a 
member  of  a  Bank  pursuant  to 
§§  933.11(b)  or  933.12(dH3)  of  this  part, 
the  cfMQSolidated  institution  may 
continue  to  hold  the  stock  of  the 
disappearii^  iirstitution’s  Bank  so  long 
as  such  Bank  requires  that  the  stodc  be 
held  as  coUatwal  fat  any  outstanding 
indebtedness  owed  to  the  Bank. 

(2)  The  ind^edness  of  the  instituticm 
that  has  ceased  to  be  a  member  of  a 
Bank  owed  to  simh  Bank  shall  be 
liquidated  in  an  CMrderly  manner  as 
determined  by  the  Bank  in  acGtxdance 
with  §  935.19  of  this  chaptw.  and  upon 
completion  of  such  liquidaticm,  sucii 
instituticm’s  remaining  stock  in  the 
Bank  shall  be  surrendmed  and  canceled. 

(b)  If  an  institutioin  that  has  ceased  to 
be  a  membor  of  a  Bank  has  no 
outstanding  indebtedness  owed  to  the 
Bank,  such  institution’s  stcxJc  in  the 
Bank  shall  be  surrendered  and  canceled 

(c)  An  instituticm  that  has  ceased  to  be 
a  member  shall  receive  for  stock 
redeemed  under  paragraphs  (a)(2)  or  (b) 
of  this  secticm  a  sum  equal  to  the 
original  amount  paid  for  the  stock 
redeemed,  except  that  if  at  any  time  the 
Board  finds  that  the  paid-in  capital  of 
the  Bank  is  or  is  likely  to  be  impaired 

as  a  result  of  losses  in  or  depreciation 
of  the  assets  held  by  the  Bank,  the  Bank 
shall  cm  the  order  ^  the  Board  withhold 
from  the  amount  to  be  paid  in 
retimnent  of  the  stcxdc  a  pro  rata  share 
of  the  amount  of  such  impeinnent  as 
determined  by  the  Board. 


Subpart  G — Rebcciuisltion  of 
Membership 

§  933.17  Reecquisltlon  of  membership. 

An  institution  ediich  virithdraws  from 
membership  pursuant  to  §933.13  of  this 
part  may  acxjuire  membership  in  a  Bank 
only  after  the  expiration  of  a  period  of 
10  years  thereafter,  exc:ept: 

(a)  Sucji  institution  may  acquire 
membership  in  a  Bank  if  such 
withdrawal  is  a  cmnsecpience  of  a 
transfer  of  memb^ship  on  a  non- 
interrupted  basis  between  Banks 
pursuant  to  §  933.5  of  this  part;  or 

(b)  Suc^  institution  shall  acquire 
membership  in  a  Bank  in  cxinnection 
with  obtaining  a  charter  as  a  federally 
chartered  savings  association  (as 
defined  in  12  U.S.C.  1813),  or  if 
otherwise  rec|uired  by  law  to  become  a 
member  of  a  Bank,  whi(±  institution  is 
automatically  approved  for  Bank 
membership  pursuant  to  §  933.2(d)  of 
this  pert. 

Subpart  H— Bank  Access  to 
Information 

§  933.18  Reports  and  examinations. 

As  a  cxmdition  precedent  to  Bank 
membership,  each  member: 

(a)  Ccmsents  to  such  examinations  as 
the  Bank  at  the  Board  may  require  hr 
purposes  of  the  Act; 

(b)  Agrees  that  reports  of 
examinations  by  loral.  state  or  federal 
agencies  or  institi^ions  may  be 
furnished  by  such  authorities  to  the 
Bank  or  the  Board  upcm  request; 

(c)  Agrees  to  give  the  Baiik  of  the 
appropriate  Fe^ral  banking  agency, 
upon  request,  such  inframaticm  as  the 
Bank  or  the  appropriate  Federal  banking 
agency  may  nmd  to  compile  and 
publish  cost  of  funds  indices  and  to 
publish  other  reports  or  statistical 
summaries  pertaining  to  the  activities  of 
Bank  members; 

(d)  Agrees  to  provide  the  Bank  with 
calendar  year-end  financial  data  each 
year,  for  purposes  of  making  the 
calculation  described  in  §  933.9(bKl)  of 
this  part;  and 

(e)  Agrees  to  provide  the  Bank  with 
copies  of  reports  of  condition  and 
operations  required  to  be  filed  with  the 
member’s  appropriate  Federal  banking 
agency,  if  applicable,  within  20  calendar 
days  of  filing,  as  well  as  copies  of  any 
annual  report  of  condition  and 
operations  required  to  be  filed. 

Subpart  I — Membership  Insignia 

§933^19  OffteM membership  In^ia. 

Members  may  display  the  apfMoved 
insignia  of  nnembership  on  their 
documents,  advertising  and  quarters. 


and  likewise  use  the  words  "Member 
Federal  Hmne  Loan  Bank  System.” 

By  the  Federal  Housing  Finance  Board. 
Dated:  July  28. 19^3. 

Daniel  F.  Evans,  Jr^ 

Chairman. 

(FR  Doa  93-18981  Filed  8-16-93;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No,  92-NM-t6t-AO;  Amendment 
39-8634;  AO  93-14-10] 

Airworthiness  Directives;  Boeing  737- 
200  and  -300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  nnal  rule. 

SUMMARY:  This  amendment  supcnedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
structural  inspections  to  detect  cracks  of 
the  forward  and  aft  body  frames 
ad)acent  to  the  aft  lower  cargo  door  and 
repair  of  cracked  parts,  and  provides  an 
optional  modification,  which,  if 
installed,  would  tmminate  the  repetitive 
inspections  required  by  that  AD.  This 
amendmmit  requires  repetitive 
inspections  to  continue  after  installation 
of  the  optional  modification.  This 
amendment  is  prompted  by  a  structural 
reassessment  of  the  Model  73?  smes 
airplane.  The  actions  specified  by  this 
.  AD  are  intmided  to  prevent  the 
developmmit  of  undetected  frame 
cracking,  which  could  result  in  rapid 
loss  of  cabin  pressure. 

DATES:  Efiective  Septmnber  16. 1993. 

The  incorpcxation  by  ref^ence  of 
certain  publications  listed  in  the 
regulaticms  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  Septembw 
16, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviaticm  Administration  (FAA), 
Transport  Airplane  Direct wate.  Rules 
Dodiet.  1601  Lind  Avenue,  SW.. 

Rentcm,  Washington;  or  at  the  Ofiice  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Bran^,  ANM-120S,  FAA, 
TranspOTt  Airplane  Directorate,  Seattle 
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Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2779; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMAHON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
87-06-08  Rl,  Amendment  39-5763  (52 
FR  41703,  October  30, 1987),  which  is 
applicable  to  certain  Model  737  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  17, 1993  (58  FR 
8719).  The  action  proposed  to  require 
structural  inspections  to  detect  cracks  of 
the  forward  and  aft  body  frames 
adjacent  to  the  aft  lower  cargo  door  and 
repair  of  cracked  parts,  and  to  provide 
an  optional  modification.  The  action 
also  proposed  to  require  additional 
repetitive  inspections  after  the 
previously-considered  “terminating 
modification”  or  repair  has  been 
accomplished. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  several  of  its 
members,  requests  that  AD  87-06-08  Rl 
be  revised,  rather  than  superseded.  The 
commenter  believes  that  it  is 
considerably  easier  for  operators  to  track 
their  paperwork  and  minimize  the  risk 
of  clerical  error,  if  the  basic  AD  number 
remains  unchanged.  The  commenter 
suggests  that,  in  order  for  the  AD 
number  to  have  any  significance,  the  AD 
should  be  revised,  not  superseded, 
whenever  the  applicable  service  bulletin 
is  revised.  The  FAA  does  not  concur. 

The  FAA’s  current  policy  (reference 
FAA  Order  8040.1B)  is  that,  whenever 
a  “substantive  change”  is  made  to  an 
existing  AD,  the  AD  must  be 
supers^ed,  rather  than  revised. 
“Substantive  changes”  are  those  made 
to  any  instruction  or  reference  that 
affects  the  substance  of  the  AD.  and 
includes  part  numbers,  service  bulletin 
and  manual  references,  compliance 
times,  methods  of  compliance, 
corrective  action,  inspection 
requirements,  and  effective  dates.  In  the 
case  of  this  AD  rulemaking  action,  the 
changes  being  made  to  the  existing  AD 
are  consider^  substantive. 

This  superseding  AD  is  assigned  a 
new  amendment  number  and  new  AD 
number,  the  previous  amendment  is 
deleted  hum  the  system.  Because 
maintenance  recoils  frequently  omit  the 
revision  sufiix,  supersedure  is 
appropriate  where  it  is  necessary  to  ' 
ensure  that  maintenance  recmrds  will 


clearly  identify  which  version  of  the  AD 
has  b^n  complied  with.  Since  the 
change  in  this  AD  adds  repetitive 
inspections  following  incorporation  of 
the  optional  modification  under  the 
previously  issued  AD,  the  new  AD  must 
be  issued  as  a  supersedure.  This  will 
ensure  that  any  ^ture  maintenance 
record  will  identify  the  new  AD  number 
to  indicate  that  the  additional  repetitive 
inspections  were  performed  following 
incorporation  of  the  optional 
modification.  This  procedure  facilitates 
the  efforts  of  the  FAA’s  Principal 
Maintenance  Inspectors  in  tracking  AD’s 
and  ensuring  that  the  affected  operators 
have  incorporated  the  latest  changes 
into  their  maintenance  proems. 

Further,  with  regard  to  administrative 
costs  (paperwork  changes)  to  affected 
operators.  Federal  Aviation  Regulations 
(FAR)  Section  121.380(a)(2)(v). 
“Maintenance  recording  requirements," 
requires  that  persons  holding  an 
operating  certificate  and  operating 
under  FAR  Part  121  must  keep  records 
“indicating  the  current  status  of 
applicable  airworthiness  directives, 
including  the  method  of  compliance." 
Whether  an  existing  AD  is  superseded 
or  revised,  the  new  AD  is  assigned  a 
new  AD  number:  a  superseding  AD  is 
assigned  a  new  6-digit  AD  number;  a 
revising  AD  retains  the  original  6-digit 
AD  number,  but  an  “Rl”  is  added  to  it. 

In  either  case,  the  new  AD  is  identified 
by  its  “new”  AD  number,  not  by  the 
“old”  AD  number.  In  light  of  this, 
affected  operators  updating  their 
maintenance  records  to  indicate  the 
current  AD  status  would  have  to  record 
a  new  AD  number  in  all  cases, 
regardless  of  whether  the  AD  is  a 
superseding  or  a  revising  AD.  Further, 
operators  are  always  given  credit  for 
work  previously  performed  in 
accordance  with  the  existing  AD  by 
means  of  the  phrase  in  the  compliance 
section  of  the  AD  that  states,  “Required 
*  *  *  unless  accomplished  previously.” 

The  same  commenter  requests  that, 
since  the  modification  and  crack  repairs 
provided  in  paragraph  (c)^,l)  of  the 
proposal  are  already  mandated  by  the 
“Structural  Modification  AD”  (reference 
AD  90-06-02,  Amendment  39-6489,  (55 
FR  8372,  March  7. 1990)1,  then  the 
modification  and  crack  repairs  that 
would  be  required  by  the  proposed  AD 
should  be  approved  as  an  alternative 
method  of  compliance  for  AD  90-06-02. 
The  FAA  concurs  that  the  modification 
and  crack  repairs  provided  by  paragraph 
(b)(1)  of  this  final  rule  are  identical  to 
those  required  by  AD  90-06-02,  as 
described  in  Boeing  Service  Bulletin 
737-53-1096.  Accordingly,  the  FAA  has 
added  a  new  “Note”  to  this  final  rule, 
stating  that  compliance  with  the 


requirements  of  paragraph  (b)(1) 
constitutes  compliance  for  the 
modification  and  crack  repair 
recommendations  of  Boeing  Service 
Bulletin  737-53-1096,  as  mandated  by 
AD  90-06-02. 

Boeing  Commercial  Airplane  Group 
requests  that  the  historical  background 
statement  be  changed  in  the  Summary 
of  the  preamble  to  the  notice  to  indicate 
that  the  action  was  prompted  by  a 
structural  reassessment  of  aging  Model 
737  series  airplanes,  which  was 
conducted  by  the  Boeing  Model  737 
Structures  Working  Group  (part  of  the 
Airworthiness  Assurance  Task  Force). 

The  commenter  states  that  the 
Structures  Working  Group 
recommended  incorporation  of  the 
Flight  Safety  Addendum  inspection 
program  described  in  Revisions  4  and  5 
of  Boeing  Service  Bulletin  737-53-1096. 
The  commenter  also  mentions  that 
incorporation  of  the  Flight  Safety 
Addendum  inspection  program  is 
described  in  the  737  Supplemental 
Structural  Inspection  D^ument  (SSID) 
D6-37089,  and  mandated  by  AD  84-21- 
06  Rl  (amendmeht  39-5813,  (53  FR 
6794,  March  3, 1988)1.  That  AD  was 
issued  to  ensure  safe  operation  of  Model 
737  series  airplanes  throughout  their 
operational  life.  The  FAA  concurs  that 
clarification  of  the  background 
information  is  necessary.  The  wording 
of  the  Summary  section  of  the  preamble 
to  the  final  rule  has  been  revised 
accordingly. 

The  same  commenter  requ-ests  that 
paragraph  (e)  of  the  proposal  should 
refer  to  the  Flight  Safety  Addendum 
included  in  Boeing  Service  Bulletin 
737-53-1096.  The  FAA  does  not 
concur.  The  FAA  infers  that  the 
commenter  believes  that  reference  to  the 
Flight  Safety  Addendum  in  paragraph 
(e)  of  the  proposal  would  clarify  the 
requirements  of  this  AD.  However,  the 
FAA  has  determined  that  it  is  not 
necessary  to  refer  to  the  addendum, 
since  the  requirements  of  the  Flight 
Safety  Inspection  Program  are 
incorporated  in  paragraph  (e)  of  the 
final  rule. 

The  same  commenter  contends  that 
the  requirements  of  paragraphs  (a)  and 
(b)  of  the  proposal  are  redundant,  since 
both  paragraphs  require  repetitive  close 
visual  inspections  to  detect  cracks  of  the 
forward  and  aft  body  frames  adjacent  to 
the  aft  lower  cargo  door  in  accordance 
with  Boeing  Service  Bulletin  737-53- 
1096.  The  FAA  concurs.  The  FAA  infers 
that  the  commenter  would  prefer  to 
incorporate  the  contents  of  paragraphs 
(a)  and  (b)  of  the  proposal  into  one 
paragraph.  The  FAA  has  determined 
that  the  repetitive  detailed  visual 
inspections  to  detect  cracks  of  the 
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forward  and  aft  body  frames  adjacent  to 
the  aft  lower  cargo  door  are  identical  in 
ail  versions  of  Boeing  Service  Bulletin 
737-53-1096.  Therefore,  the  contents  of 
paragraphs  (a)  and  (b)  of  the  proposal 
have  bmn  combined  into  paragraph  (a) 
of  the  final  rule.  The  paragraph 
structure  of  the  final  rule  has  been 
reformatted  accordingly. 

Paragraph  (d)  of  the  final  rule  has 
been  revised  to  clarify  that  the 
inspection  area  includes  the  forward 
and  aft  body  fiames  adjacent  to  the  aft 
lower  cargo  door. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  ch^ges 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,198  Model 
737-200  and  -300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  464  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  4  wturk 
hours  per  airplane  to  accomplish  the 
requir^  actions,  and  that  the  average 
labw  rate  is  $55  per  work  hour.  Basi^ 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $102,080,  or  $220  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accmnplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reastms  discussed  above,  i 
certify  that  this  acticm:  (1)  Is  not  a 
“major  rule”  under  Executive  Order 
12291;  (2)  is  not  a  “significant  rule” 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  Febriiary  26, 
1979);  and  (3)  will  not  have  a  significant 
ectmomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
bem  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docdret.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  locaticm  provided  undw 
the  caption  “AOOACSSES.” 


List  of  Snbjeiis  io  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety, 

Adoptkm  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratim  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulaticms  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended) 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5763  (52  FR 
41703,  October  30. 1987),  and  by  adding 
a  new  airwcnthiness  directive  (AD), 
amendment  39-8634,  to  read  as  follows; 

93-14-10  Boeing;  Anoendment  39-8634. 
Docket  92-NM-161-AD.  Supersedes  AD 
87-06-08  Rl.  Amendment  39-5763. 
Applicalniity:  Model  737-200  and  -300 
series  airplanes,  line  numbers  6  through 
1204,  inclusive:  cmtificated  in  any  cat^;oiy. 

*  Compliance:  Required  as  indicated,  i^ess 
accomplished  previously. 

Note  1:  Paragraph  (a)  of  this  AO  restates  the 
requirements  of  paragraph  (a)  of  AD  87-06- 
08  Rl,  amendment  39-5763.  As  allowed  by 
the  {dirase,  “unless  accomplished 
previously,**  if  the  requirements  of  paragraph 
(a)  of  AD  87-06-08  Rl  have  been 
accomplished  (neviously.  paragraph  (a)  of 
this  AD  does  not  require  that  tb»y  be 
repeated. 

To  prevent  the  devek^unent  of  undetected 
frame  cracking,  which  could  result  in  rapid 
loss  of  cabin  pressure,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  20,000 
landings,  or  within  1,000  landings  after 
December  17, 1987  (the  effective  date  of  AD 
87-06-08  Rl,  amendment  39-5763), 
whichever  occurs  later,  imless  previously 
accomplished  within  the  last  3,000  landings 
prior  to  December  17. 1987.  conduct  a  close 
visual  inspection  to  detect  cracks  of  the 
forward  and  aft  body  frames  adjacent  to  the 
aft  lower  cargo  door,  in  accordance  with 
Boeing  Service  Bulletin  737-53-1096.  dated 
|uly  24, 1986;  or  Revision  1,  dated  April  2. 
1987;  or  Revision  2,  dated  July  30, 1987;  or 
Revision  3,  dated  Pebraary  8, 1990;  or 
Revision  4.  dated  February  14, 1991;  or 
Revision  5.  dated  January  16, 1992. 
Thereafter,  repeat  the  detailed  visual 
inspections  at  intervals  not  to  exceed  4,000 
landings. 

(b)  If  any  crack  is  detected  druing  any  of 
the  inspections  required  by  this  AD.  priw  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)(1)  or  (bX2)  of  this  AD,  as 
applic^^ 


(1)  Modify  w  repair  the  crack  in 
accordance  with  Boeing  Service  Bulletin 
737-53—1096,  Revision  1,  dated  April  2, 

1987; »  Revision  2,  dated  July  30, 1987;  or 
Revision  3.  dated  February  8, 1990;  or 
Revision  4,  dated  February  14, 1991;  or 
Revision  5,  dated  January  16, 1992.  After 
modification  or  repair,  accomplish  the 
requirements  of  paragra{di  (d)  of  this  AD. 

Note  Z:  Compliance  with  the  requirements 
of  paragraph  (bKl)  of  this  AD  constitutes 
compliance  for  the  modification  and  crack 
repair  recommendations  (^Boeing  Service 
Bulletin  737-53-1096,  as  mandated  by  AD 
90-06-02,  amendment  39-6489. 

(2)  If  any  crack  is  found  that  does  not 
exceed  the  limits  specified  in  the  Boeing  737 
Structural  Repair  Manual  (SRM),  the  crack 
may  be  temporarily  repaired  in  accordance 
with  the  SRM.  After  such  repair  is 
accomplished,  repeat  the  close  visual 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  4.000  landings 
until  modification  or  repair  is  accomplish^ 
in  accordance  with  the  service  bulletins 
specified  in  paragraph  (bUl)  of  this  AD.  After 
such  modification  or  repair,  accomplish  the 
requirements  of  paragraph  (d)  of  this  AD. 

(cl  If  DO  crack  is  detected  during  any  of  the 
inspectitms  required  by  this  AD,  repeat  the 
close  visual  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
excc^  4,000  landings  rmtil  modified  in 
accordance  with  Boeing  Swvice  Bulletin 
737-53-1096,  Revision  1.  dated  April  2. 

1987;  OT  RevisUm  2,  dated  July  30, 1987;  or 
Revision  3,  dated  February  8, 1990;  or 
Revision  4.  dated  February  14. 1991;  or 
Revision  5,  dated  January  16, 1992.  After 
modification,  accmnplish  the  requirements  of 
paragraph  (d)  of  this  AD. 

(d>  For  any  area  that  is  modified  or 
repaired  in  accordance  with  Boeing  Service 
Bulletin  737-53-1096,  inifia)  rele^,  (feted 
July  24, 1986;  Revisicm  1,  dated  April  2, 

1987;  Revision  2,  dated  July  30, 1987; 
Revision  3,  dated  February  8, 1990;  Revision 
4,  dated  February  14, 1991;  or  Revision  5, 
dated  January  16, 1992:  Prior  to  the 
accumulation  of  28,000  landings  after  the 
modification  or  repair  has  been 
accomplished,  or  within  1,000  landings  after 
the  effective  date  of  this  AD,  whichevv 
(x:curs  later,  and  thereafter  at  intervals  not  to 
exceed  4.000  landings,  ctmducl  a  detailed 
visual  inspection  to  detect  cracks  of  the 
forward  and  aft  body  frames  adjacent  to  the 
aft  lower  cargo  door,  in  accmdance  with  the 
service  bulletin. 

(e)  An  alternative  method  (ff  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  the  Manager.  Smttle 
Aircraft  edification  Office  (AGD),  FAA, 
Transport  Airplane  Directorate.  Opoatfus 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspected,  who  may  add  (xxnments  and  then 
send  it  to  the  Manager,  Seattle  ACX). 

Note  3:  informatiem  concerning  the 
existen(%  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frmn  the  Seattle  AGO. 

(f)  ^lecial  flight  permits  may  be  issued  in 
acconldce  with  FAR  21.197  and  21.199  to 
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operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  Tne  inspections,  modification,  and 
repairs  shall  ne  done  in  accordance  with 
Boeing  Service  Bulletin  737-53-1096,  initial 
release,  dated  July  24, 1986;  or  Boeing 
Service  Bulletin  737-53-1096,  Revision  1, 
dated  April  2, 1987;  or  Boeing  Service 
Bulletin  737-53-1096,  Revision  2,  dated  July 
30, 1987;  or  Boeing  Service  Bulletin  737-53- 
1096,  Revision  3,  dated  February  8, 1990;  or 
Boeing  Service  Bulletin  737-53-1096, 
Revision'4.  dated  February  14, 1991;  or 
Boeing  Service  Bulletin  737-53-1096, 
Revision  5,  dated  January  16, 1992,  as 
applicable.  Revision  2  of  Boeing  Service 
Bulletin  737-53-1096  contains  the  specified 
eff^ive  pages: 


Page  No. 

Shown 
on  page 

Shown  on  page 

1-2,4-18,23  .. 

2 

July  30. 1987. 

3.  19-22, 24  .... 

1 

Apr.  2.  1987. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Ck>pies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(h)  This  amendment  becomes  effective  on 
September  16, 1993. 

Issued  in  Renton.  Washington,  on  July  14, 
1993. 

David  G.  HmieL 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-19727  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  4t1«-13-P 


14  CFR  Part  39 

pocket  No.  92-NM-^1-AD;  Amendment 
39-8635;  AD  93-14-11] 

Airworthiness  Directives;  Boeing 
Modei  767  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  IX)T. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires  dye 
penetrant  inspection  and  proof  pressure 
testing  to  detect  cracks  or  ruptures  of 
the  crossover  pneumatic  ducts,  and 
repair  or  replacement,  as  necessary. 

This  amendment  will  also  require  stress 
relieving  of  the  crossover  pneumatic 
duct  assemblies.  This  amendment  is 
prompted  by  several  reports  of  ruptured 
engine  bleed  air  crossover  ducts.  The 


actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  engine 
bleed  air  crossover  ducts,  which  could 
result  in  loss  of  pneumatics  and  damage 
to  adjacent  structure. 

DATES:  ERective  September  16, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
16, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 

Washington  98124.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 

Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S;  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2670;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes  was  published  in  the 
Federal  Register  on  February  2, 1993 
(58  FR  6740).  That  action  proposed  to 
require  dye  penetrant  inspection  and 
proof  pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
ducts,  and  repair  or  replacement,  as 
necessary.  That  action  also  proposed  to 
require  stress  relieving  of  the  crossover 
duct  assemblies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  requests  that  the  FAA 
withdraw  the  proposal.  The  commenter 
maintains  that,  based  on  an  assessment 
of  the  eRects  of  duct  rupture  in  the  air 
supply  crossover,  such  rupture  does  not 
represent  an  unsafe  condition  as 
described  in  the  proposal;  therefore,  the 
commenter  states  that  an  AD  is  not 
warranted.  The  commenter  further 
states  that  in  the  event  of  such  a 
rupture,  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  25.1309, 
“Equipment,  Systems,  and 
Installations,”  would  be  complied  with. 


allowing  continued  safe  flight  and 
landing  without  reducing  the  capability 
of  the  airplane  or  the  ability  of  the  flight 
crew  to  cope  with  adverse  operating 
conditions.  In  addition,  the  Model  767 
operations  manual  describes  procedures 
for  dealing  with  the  loss  of  system 
operation  following  a  duct  rupture. 

The  FAA  does  not  concur  with  the 
request  to  withdraw  this  AD.  The  FAA 
has  determined  that  the  purpose  of  this 
final  rule  is  to  prevent  failure  of  the 
engine  bleed  air  crossover  ducts  which, 
in  combination  with  other  failures, 
could  result  in  loss  of  the  pneumatics 
system  operation  and  damage  to 
adjacent  structure.  The  FAA  has 
determined  that  the  procedures  required 
by  this  action  are  the  appropriate 
actions  that  must  be  taken  on  all 
affected  airplanes  in  order  to  prevent 
these  failures  and  ensure  continued 
operational  safety.  The  appropriate 
vehicle  for  mandating  such  action  is  the 
airworthiness  directive. 

One  commenter  requests  clariRcation 
as  to  which  crossover  ducts  are  subject 
to  the  unsafe  condition  described  in  the 
proposal.  The  commenter  requests  that 
the  proposal  be  limited  to  the  four 
Model  767  crossover  ducts  bounded  by 
the  left,  right,  and  center  isolation 
valves.  The  commenter  further  states 
that  these  four  ducts  are  the  only  ducts 
for  which  a  single  failure  could  have  the 
effects  described  in  the  proposal,  and 
are  the  only  ducts  addressed  by  Boeing 
Alert  Service  Bulletin  767-36 A0041, 
dated  July  2, 1992. 

The  FAA  notes  that  Boeing  Alert 
Service  Bulletin  767-36A0041,  dated 
July  2, 1992,  which  is  the  service 
document  specified  in  the  proposal, 
addresses  the  four  engine  bleed  air 
crossover  ducts  located  between  the 
isolation  valves;  these  are  the  same  four 
crossover  ducts  that  are  referenced  by 
the  commenter.  The  FAA  considers  that 
further  clarification  of  the  rule  is  not 
necessary. 

One  commenter  notes  that 
clarification  is  needed  in  the  Discussion 
section  of  the  preamble  to  the  proposal. 
The  commenter  states  that  in  the  event 
of  a  duct  rupture,  the  potential  for 
damaged  panels  would  be  restricted  to 
secondary  structure  consisting  of  access 
and  pressure  relief  panels,  which  would 
not  aRect  flight  safety. 

The  FAA  does  not  concur  that 
clarification  is  needed.  Based  on  service 
history,  the  FAA  has  determined  that,  in 
the  event  of  a  duct  rupture,  the  resultant 
damage  could  extend  beyond  the 
secondary  structure.  It  could  result  in 
loss  of  pneumatics  for  cabin 
pressurization,  air  conditioning,  air 
driven  hydraulic  pump,  wing  thermal 
anti-ice,  hydraulic  reservoir 
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pressurization,  engine  cross  starting 
ability,  and  cargo  heating,  and  could 
also  damage  air  conditioning  panels. 

Thus,  operational  safety  of  the  airplane 
would  be  adversely  affected. 

Several  commenters  request  that  the 
proposal  be  revised  to  reference  Boeing 
Service  Bulletin  767-36A0041,  Revision 
1,  dated  February  25, 1993,  since  it 
describes  procedures  for  changing  the 
part  number  of  the  crossover  ducts  once 
the  ducts  have  been  stress  relieved.  This 
will  better  identify  the  crossover  ducts 
which  have  been  stress  relieved.  The 
commenters  state  that  the  original  issue 
of  Boeing  Alert  Service  Bulletin  767- 
36A0041,  dated  July  2, 1992,  which  is 
referenced  in  the  proposal,  does  not 
specify  a  change  in  the  part  number. 

The  commenters  note  that  they  are 
unable  to  track  which  crossover  ducts 
have  been  stress  relieved  because  there 
is  no  specific  part  number  change.  The 
commenters  are  concerned  that  they  are 
at  risk  of  re-installing  a  crossover  duct 
that  has  not  been  stress  relieved. 

The  FAA  concurs  with  these 
commenters’  request.  Since  issuance  of 
the  proposal,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
36A0041,  Revision  1,  dated  February  25, 
1993.  Revision  1  is  essentially  identical 
to  the  original  issue,  but  includes 
information  about  an  optional  way  to 
identify  ducts  once  they  have  been 
stress  relieved.  Tbe  FAA  has 
determined  that  this  option  would  make 
future  tracking  of  changed  parts  easier. 
Therefore,  the  final  rule  has  been 
revised  to  include  Revision  1  to  the 
service  bulletin  as  an  additional 
appropriate  source  of  service 
information. 

Several  commenters  request  that  the 
rule  contain  an  optional  compliance 
schedule  for  accomplishing  the 
proposed  inspection  and  stress  relieving 
of  the  crossover  ducts.  The  commenters 
request  a  compliance  time  of  12  to  18 
months  to  complete  both  the  inspection 
and  stress  relieving  of  the  crossover 
ducts,  in  lieu  of  the  proposed 
compliance  time  of  6  months  or  7,000 
total  flight  cycles,  whichever  occurs 
later,  to  perform  the  inspection  and  the 
additional  3,000  flight  cycles  after 
inspection  to  accomplish  the  stress 
relieving.  The  commenters  cite  the 
following  reasons  as  justification  for  this 
request: 

1.  The  commenters  state  that  a 
majority  of  their  Model  767  series 
airplanes  have  already  accumulated 
more  than  7,000  total  flight  cycles  and, 
therefore,  the  crossover  ducts  would 
have  to  be  inspected  within  6  months 
after  the  effective  date  of  the  final  rule. 

2.  The  commenters  further  state  that 
a  compliance  time  of  6  months  would 


require  that  they  special  schedule  the 
stress  relief  work  on  their  fleets,  at 
considerable  additional  expense. 

3.  The  manufacturer  has  advised  the 
commenters  that  there  is  a  63-week  lead 
time  for  availability  of  spare  crossover 
ducts. 

4.  Several  commenters  indicate  that 
they  have  purchased  an  extra  ship-set  of 
ducts  and  are  installing  stress-relieved 
parts,  one  ship-set  at  a  time,  at  “C” 
check  intervals  (approximately  every  15 
to  18  months). 

5.  The  commenters  note  that  the 
proposed  compliance  time  of  3,000 
flight  cycles  for  rework  (stress  relieving) 
of  the  ducts  could  equal  as  much  as  30 
months  for  some  operators.  (This 
includes  the  initial  6-month  compliance 
time  for  the  dye  penetrant  inspection.) 

6.  The  commenters  state  that,  under 
the  optional  compliance  time  schedule 
that  they  have  suggested,  all  of  the 
requirements  could  be  accomplished 
within  18  months  after  the  effective  date 
of  the  final  rule. 

The  FAA  concurs  in  part  with  the 
commenters’  request.  The  FAA  does  not 
agree  that  there  is  a  parts  availability 
problem;  tbe  manufacturer  has  advised 
the  FAA  that  there  is  a  limited  supply 
of  crossover  duct  ship-sets  in  stock, 
based  on  predicted  needs  due  to  duct 
failure  during  proof  pressure  tests  or  for 
unrepairable  ducts.  However,  the  FAA 
does  agree  that  it  would  be  appropriate 
to  include  an  optional  compliance 
schedule  for  inspecting  and  for  stress 
relieving  of  the  crossover  pneumatic 
duct  assemblies,  as  suggested  by  the 
commenters.  The  optional  compliance 
schedule  suggested  by  the  commenters 
will  not  adversely  affect  safety,  and  will 
allow  the  work  to  be  performed  at  a  base 
during  regularly  scheduled  maintenance 
where  special  equipment  and  trained 
maintenance  persormel  will  be 
available.  The  final  rule  has  been 
revised  to  include  an  optional 
compliance  schedule  of  18  months  after 
the  effective  date  of  this  AD  for 
accomplishing  the  dye  penetrant 
inspection  and  stress  relieving  of  the 
crossover  duct  assemblies.  The 
compliance  schedule  as  proposed  in  the 
notice  is  indicated  as  "Option  1’’  in  the 
final  rule;  the  newly  added  optional 
compliance  schedule  is  indicated  as 
"Cation  2.” 

One  commenter  requests  that  the 
compliance  time  for  the  initial  dye 
penetrant  inspection  be  extended  fi'om 
the  proposed  6  months  to  24  months. 
The  commenter  notes  that,  in  order  to 
inspect  and  subsequently  rework  its 
entire  fleet  within  the  proposed 
compliance  time,  it  would  have  to 
special  schedule  the  work  and  purchase 
two  ship-sets  of  spare  crossover 


pneumatic  ducts  at  considerable 
expense.  The  down  time  of  a  "C”  check 
for  a  Model  767  series  airplane  does  not 
permit  rework  of  removed  ducts  to  meet 
the  incoming  date  of  the  next  "C” 
check,  which  means  that  two  "C”  check 
cycles  will  be  required  to  modify  its 
fleet.  The  commenter  states  that,  based 
on  its  operation  of  Model  767  series 
airplanes,  crack  growth  in  the  area  of 
the  crossover  pneumatic  ducts  is 
relatively  slow,  and  that  cracks  can  be 
detected  adequately  by  visual 
inspections.  The  commenter  notes  that 
it  has  already  begun  visually  inspecting 
the  crossover  pneumatic  ducts. 

The  FAA  cannot  determine  whether 
the  visual  inspection  suggested  by  the 
commenter  would  provide  an 
acceptable  level  of  safety  to  the  actions 
required  by  this  rule.  However,  under 
the  provisions  of  paragraph  (d)  of  the 
final  rule,  the  FAA  would  consider 
reviewing  a  request  for  use  of  this 
inspection  as  an  alternative  method  of 
compliance  with  this  rule,  if  more 
detailed  justification  for  use  of  the 
inspection  is  provided. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  307  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  115  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  64  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $404,800,  or  $3,520  per  airplane. 

This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
“major  rule’’  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule’’ 
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under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  horn  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ** ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  rM^ted  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SX1  App.  1354(a].  1421 
and  1423: 49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-11  Amendment  39-8635. 

Docket  92-NM-201-AD. 

Applicability:  Model  767  series  airplanes, 
line  position  001  through  307,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  bleed  air 
crossover  ducts,  which  could  result  in  loss  of 
pneumatics  and  damage  to  adjacent 
structure,  accomplish  the  following: 

(a)  Option  1;  As  an  alternative  to  the 
requirements  of  paragraph  (b)  of  this  AD, 
accomplish  the  following: 

(1)  Wichia  6  months  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of 
7.000  total  fli^t  cycles,  whichever  occurs 
later,  cuoduct  a  dye  penetrant  inspection  and 
p)roof  pressure  test  of  the  crossover 
pneumatic  ducts,  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-36A0041,  dated 
July  2. 1992;  or  Revision  1,  dated  February 
25. 1993. 

(i)  If  endks  or  raptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  ducts  in  accordance 
with  the  service  bulletin. 

(ii)  Stress  relieving  of  the  ducts,  in 
accordance  with  the  service  bulletin,  may  be 
accomplished  in  conjunction  with  the  initial 
dye  penetrant  inspection  and  proof  pressure 
test  required  by  fliis  paragraph.  Such  action 
constitutes  terminating  action  for  the 
requiiements  of  paragraph  (aK2)  of  this  AD. 


(2)  Within  3j000  fligid  cycles  after 
accomplishing  the  initial  dye  penetrant 
inspection  and  proof  pressure  test  required 
by  paragraph  (aXl)  of  this  AO.  conduct  an 
additional  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  ducts,  and  stress  relieve  the 
crossover  pneumatic  duct  assemblies,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041,  dated  July  2, 1992;  or 
Revision  1,  dated  February  25, 1993.  If  cracks 
or  ruptures  are  detected,  prior  lo  further 
flight,  repair  or  replace  the  crossover 
pneumatic  ducts  in  accordance  with  the 
service  bulletin. 

(b)  Option  2:  As  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this  AD. 
accomplish  the  following: 

(1)  Within  18  months  after  the  pffective 
date  of  this  AD,  or  prior  to  the  accumulation 
of  7.000  total  flight  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  ducts  and  stress  relieve  the 
crossover  pneumatic  duct  assemblies,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041.  dated  July  2. 1992;  or 
Revision  1,  dated  February  25. 1993. 

(2)  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight  repair  or  replace  the 
crossover  pneumatic  ducts  in  accordance 
with  the  service  bulletin. 

(c)  Replacement  of  all  crossover  pmeumatic 
ducts  with  stress  relieved  ducts  in 
accordance  with  Boeing  Alert  Service 
BulleUn  767-36A0041.  dated  July  2. 1992;  or 
Revision  1.  dated  February  25,- 1993, 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  C^ifkatton  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  w'ho  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(f)  The  iiispection.  test,  repair,  and 
replacement  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
36A0041,  dated  July  2, 1992;  or  Boeing 
Service  Bulletin  767— 36A0041,  Revision  1, 
dated  February  25, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.G.  552(aJ  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.O.  Box  3707.  Seattle, 
Washington  98124.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 


(g)  This  amendment  becomes  effective  on 
September  16, 1993. 

Issued  in  Renton.  Washington,  on  July  14. 
1993, 

David  G.  llmieL 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
(FR  Doc.  93-19726  Filed  8-16-93, 8;45  am) 
BILLING  CODE  491B-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-15-AO:  Amendment 
39-8641;  AO  93-14-17] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR72-100  and  -200  series  airplanes, 
that  requires  a  one-time  detailed  visual 
inspection  of  the  fastener  holes  on  the 
front  and  rear  wing  spar  fittings  to 
ensure  that  spotfacing  of  the  fastener 
holes  has  been  accomplished;  and,  if 
necessary,  a  one-time  general  visual 
inspection  of  the  fastener  holes  for 
peening  or  cracks,  and  modification  or 
repair,  as  necessary.  This  amendment  is 
prompted  by  a  report  that,  during 
assembly,  spotfacing  of  some  fastener 
holes  in  the  front  and  rear  wing  spar 
fittings  was  not  performed  on  these 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  reduc^ 
structural  integrity  of  the  wing  spar 
fittings. 

DATES:  Effective  September  16.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
16. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Rent(Mi. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
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SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale  Model 
ATR72-100  and  -200  series  airplanes 
was  published  in  the  Federal  Register 
on  April  7, 1993  (58  FR  18051).  That 
action  proposed  to  require  a  one-time 
detailed  visual  inspection  of  the  fastener 
holes  on  the  front  and  rear  wing  spar 
fittings  to  ensure  that  spotfacing  of  the 
fastener  holes  has  been  accomplished; 
and,  if  necessary,  a  one-time  general 
visual  inspection  of  the  fastener  holes 
for  peening  or  cracks,  and  modification 
or  repair,  as  necessary. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
edition  of  the  rule  as  proposed. 

The  FAA  estimates  that  11  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  14 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufactiuer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,470,  or  $770  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action:  (1)  Is  not  a 
"major  rule”  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule” 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  pkail  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-17  Aerospatiale:  Amendment  39- 
8641.  Docket  93-NM-15-AD. 

Applicability:  Model  ATR72-100  and  -200 
series  airplanes  on  which  Modification  3196 
has  not  b^n  installed;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  spar  fittings,  accomplish  the 
following: 

(a)  Within  12  months  after  the  eflective 
date  of  this  AD,  perform  a  one-time  detailed 
visual  inspection  of  the  fastener  holes  on  the 
front  and  rear  wing  spar  fittings  to  ensure 
that  spotfacing  of  the  fastener  holes  has  been 
accomplished,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-57- 
1008,  dated  November  19, 1992. 

(1)  If  spotfacing  of  the  fastener  holes  has 
been  accomplished,  no  further  action  is 
required  by  this  AD. 

(2)  If  spiotfacing  of  the  fristener  holes  has 
not  been  accomplished,  prior  to  further 
flight,  perform  a  one-time  general  visual 
inspection  of  the  fastener  holes  for  peening 
or  cracks,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  peening  or  crack  is  found,  prior  to 
further  fli^t,  install  a  shim  and  replace 
existing  nuts  with  self-aligning  nuts,  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  peening  or  crack  is  found,  prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issu^  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aiiplane  to  a  location  where  the 
requirements  cf  this  AD  can  be 
accomplished., 

(d)  The  iiTspections,  installation;  - 
replacement,  and  repair  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-57-1008,  dated  November 
19, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 

SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
September  16, 1993. 

Issued  in  Renton,  Washington,  on  July  19. 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-19728  Filed  8-16-93;  8:45  am] 
BILLMG  cooe  4910-13-P 


14  CFR  Part  91 

(Docket  No.  24456;  Amendment  No.  91-233] 
Airspace  Reclassification 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  This  action  corrects  the 
Airspace  Reclassification  Final  Rule 
effective  September  16, 1993.  The 
Airspace  Reclassification  Rule 
inadvertently  assigned  the  authority  to 
air  traffic  controllers  to  allow  aircraft 
operators  to  deviate  from  the  maximum 
airspeed  restriction  below  10,000  feet. 
The  authority  to  approve  deviation  from 
the  speed  limits  contained  in  the 
Federal  Aviation  Regulations  (FAR) 
rests  with  the  Administrator,  and  the 
FAA  did  not  intend  to  amend  the 
approving  authority.  This  action 
reestablishes  the  Administrator  as  the 
proper  authority  to  permit  waivers  of 
aircraft  speed.  This  action  also  corrects 
the  inadvertent  inclusion  of  Class  B 
airspace  in  the  maximum  airspeed 
restriction  effected  by  the  Airspace 
Reclassification  Final  Rule. 
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EFFECTIVE  OATE:  This  corredlng 
amendment  is  effective  as  of  September 
16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 
Messieurs  Aaron  1.  Boxer  or  Joseph  C. 
White,  Air  Traffic  Rules  Branch  (ATP- 
230),  Airspace-Rules  and  Aeronautical 
Information  Division,  800  Independence 
Avenue,  SW-,  Washington,  DC  20591, 
telephone  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background. 

On  October  18, 1989,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  on  Airspace 
Reclassification  (54  FR  42916)  which 
proposed,  among  other  things,  that  the 
nomenclature  of  various  airspace  areas 
be  renamed  to  conibnn  with  agreements 
with  the  International  Civil  Aviation 
Organization.  On  December  17, 1991, 
the  FAA  published  a  final  rule  on 
Airspace  Reclassification  (56  FR  65638) 
which  becomes  effective  on  September 
16, 1993.  Section  91.117  of  the  Federal 
Aviation  R^ulations  (FAR)  (14  CFR 
91.117)  was  amended  as  part  of  this 
process. 

Section  91.117(a)  requires  that  any 
aircraft  operated  below  10,000  feet  ^ 
flown  no  faster  than  250  knots  (288 
m.p.h.)  unless  otherwise  authorized  by 
the  Administrator  of  the  FAA.  Section 
91.117(b)  provides  that,  unless 
authorized  or  required  by  ATC,  no 
person  may  operate  an  aircraft  within  an 
airport  traffic  area  faster  than  200  knots 
(230  m.p.h.),  except  for  operations 
within  a  terminal  control  area.  The 
preamble  to  the  proposed  airspace 
reclassification  rule  included  a 
discussion  of  several  recmnmendations 
received  from  the  Natimial  Airspace 
Review  (NAR)  task  group.  NAR  1-2.1.3 
recommended  several  changes  to 
operating  requirements  in  Terminal 
Control  Areas  (Oass  B  airspace). 
Incliided  in  NAR  1-2.1.3  was  a 
recommendation  to  delegate  the 
authority  to  approve  deviation  from  the 
250  knot  spe^  restriction  in  Class  B 
airspace  to  air  traffic  control.  The  FAA 
had  adopted  oiher  portions  of  NAR  1- 
2.2.3  throu^  sepai^e  actions,  but  had 
not  intend^  to  incorporate  the 
recommended  delegation  of  authority  or 
include  Class  B  airspace  in  the  200  knot 
rule.  However,  the  rule  language 
amending  §  91.117(a)  inadvertently 
included  such  redelegation,  and  that 
amending  §  91.117(b)  inadvertently 
included  the  Class  B  airspace  area.  This 
action  est^lishes  the  Administrator  as 
the  sole  approvir^  authority  for 
deviations  feom  the  aircraft  speed 
restrictions  contained  in  §  81.117(a)  and 
excludes  the  Class  B  airspace  area  from 


the  speed  restrictions  contained  in 
§  91.117(b). 

List  of  Sid>)ects  in  14  CFR  Part  91 

Air  traffic  control.  Air  transportation, 
Airmen,  Airports,  Aviation  safety. 

The  Amendment 

Accordingly,  14  CFR  part  91  in  effect 
as  of  September  16, 1993.  is  amended  by 
making  the  following  correcting 
amendments: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7),  1303, 
1344, 1348. 1352  through  1355, 1401, 1421 
through  1431, 1471. 1472, 1502, 1510, 1522, 
and  2121  through  2125laiticles  12,  29,  31, 
and  32(a)  cff  the  Convenlion  on  International 
Civil  Aviation  (61  stat.  1180):  42  U.S.C.  4321 
et  seq;  E.0. 11514,  35  FR  4247,  3  CFR,  1966- 
1970  Comp.,  p.  902;  49  U,S.C  106(g). 

2.  Section  91.117  is  corrected  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§91.117  Aircraft  speed. 

(a)  Unless  otherwise  authorized  by  the 
Administrator,  no  person  may  operate 
an  aircraft  below  10.000  feet  MSL  at  an 
indicated  airspeed  of  more  than  250 
knots  (268  ni.p.h.). 

(b)  Unless  otherwise  authorized  or 
required  by  ATC.  no  person  may  operate 
an  aircraft  at  or  below  2.500  feet  al^ve 
the  surface  within  4  nautical  miles  of 
the  primary  airport  of  a  Class  C  or  Class 
D  airsjiace  area  at  an  indicated  airspeed 
of  more  than  200  knots  (230  mph.).  This 
paragraph  (b)  does  not  apply  to  any 
operations  within  a  Class  fi  airspace 
area.  &ich  operations  ^all  comply  with 
paragraph  (a)  of  this  section. 
***** 

Issued  in  Washington,  DC,  on  August  10, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  93-19663  Filed  8-16-93;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1204 

Administrative  Authority  and  Policy 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  NASA  is  amending  14  CFR 
part  1204  by  revising  subpart  4.  “Small 


Business  Policy,”  to  reflect  the  current 
rate  of  small  purchases  threshold  for 
applicability  of  the  policy.  This  subpart 
establishes  NASA’s  small  business 
policy  and  outlines  the  delegation  of 
authority  in  implementing  this  policy. 
EFFECTIVE  DATE:  August  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  C.  Thomas,  HI,  202-358-2088. 
SUPPLEMENTARY  INFORMATION:  NASA 
published  its  final  rule  in  the  Federal 
Register  on  April  28, 1982  (47  FR 
18124).  This  amendment  makes 
editorial  corrections  and  revises  the 
proposed  procurement  threshold  in 
§1204.403  (a)  and(b). 

NASA  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  since 
it  will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1204 

Airports,  Authority  defections 
(Government  agencies).  Federal 
buildings*  facilities,  and  real  estate. 
Government  contracts.  Government 
employees.  Government  procurement. 
Grant  programs — science  and 
technology.  Intergovernmental  relations, 
Labor  unions.  Security  measures.  Small 
businesses. 

PART  1204— ADMINISTRATIVE 
AUTHORITY  AND  POUCY 

For  reasons  set  forth  in  the  Preamble, 

14  CFR  part  1204,  subpart  4,  is  revised 
to  read  as  follows: 

Subpart  4 — SmaH  BusineBS  Policy 

Sec. 

1204.400  Scope  of  subpart. 

1204.401  Policy. 

1204.402  Responsibilities. 

1204.403  G<»eral  requirements. 

Authority:  42  U.S.C  2473{cK5);  42  U.S.C. 

2473b;  Public  Uw  101-507,  the  VA/HUD/ 
Indep.  Agencies  Appropriation  Act  for  FY 
1991,  at  104  Stat.  1380  (Nov.  5. 1990);  and 

15  U.S.C.  631-650. 

Subpart  4 — Small  Business  Policy 

§1204.400  Scope  of  subparL 

This  subpart  establishes  NASA’s 
small  business  policy  and  outlines  the 
delegation  of  authority  in  implementing 
this  policy  as  required  by  Federal  law. 

§  1204.401  Policy. 

(a)  It  is  the  policy  of  NASA  to  enable 
small  business  coucems  (Including 
'  small  women-owned  businesses). 
Historically  Black  Colleges  and 
Universities,  and  offier  minority 
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educational  institutions  the  opportunity 
to  participate  equitably  and 
proportionately  in  its  total  purchases 
and  contracts  consistent  with  NASA’s 
needs  to  execute  its  missions. 

(b)  In  carrying  out  the  NASA 
procurement  program,  the  primary 
consideration  shall  be  that  of  securing 
contract  performance,  including 
obtaining  deliveries  of  required  items  or 
services  at  the  time,  in  the  quantity  and 
of  the  quality  prescribed.  In  the  area  of 
research  and  development  contracts,  the 
general  policy  of  NASA  is  to  award  such 
contracts  to  those  organizations 
determined  by  responsible  personnel  to 
have  a  high  degree  of  competence  in  the 
speciHc  branch  of  science  or  technology 
required  for  the  successful  conduct  of 
the  work.  It  is  in  the  interest  of  the 
civilian  space  program  that  the  number 
of  firms  engag^  in  research  and 
development  work  for  NASA  be 
expanded  and  that  there  be  an  increase 
in  the  extent  of  participation  in  such 
work  by  competent  small  and  small 
disadvantaged  business  firms. 

§  1204.402  Responsibilities. 

(a)  Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU).  The 
Associate  Administrator  for  Small  and 
Disadvantaged  Business  Utilization, 
NASA  Headquarters,  is  responsible  for 
the  development,  supervision,  and 
coordination  of  the  NASA  Small 
Business  Program.  The  Associate 
Administrator  is  also  responsible  for 
formulating  policy  and  procedures 
relating  to  small  business,  and 
representing  NASA  before  other 
Govemihent  agencies  on  matters 
primarily  affecting  small  business. 

(b)  NASA  Headquarters  and  Field 
Installations.  The  Directors  of  Field 
Installations  and  the  Associate 
Administrator  for  Procurement  at 
Headquarters  will  designate  a  qualified 
individual  as  a  “Small  Business 
Specialist’^  to  provide  a  central  point  of 
contact  to  which  small  and  small 
disadvantaged  business  concerns  may 
direct  inquiries  concerning  participation 
in  the  NASA  procurement  program,  or 
secure  assistance  in  submitting  bids  or 
proposals  and  performance  of  contracts. 
Where  the  Director  of  the  Field 
Installation  considers  that  the  volume  of 
procurement  at  the  Installation  does  not 
warrant  a  full-time  Small  Business 
Specialist,  the  Director  may  assign  such 
duties  to  qualified  procurement 
personnel  on  a  part-time  basis.  NASA 
Field  Installations  shall  establish  and 
maintain  liaison  with  the  Small 
Business  Administration  (SBA) 
Procurement  Center  Representative 
(PCR)  or  the  appropriate  Small  Business 
Administration  Regional  Office  in 


matters  relating  to  Field  Installation 
procurement  activities.  A  Small 
Business  Technical  Advisor  shall  be 
assigned  to  each  contracting  activity 
within  the  agency  to  which  the  SBA  has 
assigned  a  PCR 

§  1204.403  General  requirements. 

(a)  All  proposed  procurement 
transactions  in  excess  of  $25,000  shall 
be  examined  by  a  Small  Business 
Specialist  prior  to  issuance  of  bids  or 
requests  for  proposals  to  determine 
suitability  for  small  participation  or  set- 
asides,  unless  the  transaction  has 
already  been  set-aside  for  small  business 
by  the  contracting  officer. 

(b)  The  appropriate  office  of  the  Small 
Business  Administration  (assigned  PCR) 
shall  be  informed  of  proposed 
procurements  estimated  to  exceed 
$25,000. 

(c)  A  Bidder’s  list  shall  be  maintained 
at  each  Field  Installation  on  a  current 
basis  and  reviewed  to  ensure  that  small 
business  firms  are  given  an  equitable 
opportunity  to  participate  in  those 
procurements  suitable  for  performance 
by  such  firms.  Installations  may  use,  at 
their  option,  the  SBA  Procurement 
Automated  Source  System  (PASS)  in 
lieu  of  the  separate  Center  Bidder’s  list, 
if  resources  can  be  conserved. 

(d)  NASA  Small  Business  Specialists 
shall  acquire  descriptive  data, 
brochures,  or  other  information 
concerning  small  business  firms  that 
appear  competent  to  perform  research 
and  development  (R&D)  work  in  fields 
in  which  NASA  is  interested  and 
fiimish  such  information  to  appropriate 
NASA  personnel  for  consideration  of 
these  firms  in  future  R&O  procurements. 
The  Small  Business  Specialists  at 
Headquarters  and  Field  Installations 
shall  assist  and  consult,  as  necessary, 
with  NASA  technical  personnel  in 
analyzing  such  information,  arranging 
field  inspection  of  facilities,  making 
appointments  for  technical  personnel 
with  representatives  of  small  business 
firms,  and  obtaining  from  other  agencies 
appraisals  of  work  performance  by  such 
firms.  When  feasible.  Small  Business 
Specialists  shall  conduct  or  participate 
in  outreach  conferences  and  training 
sessions  to  inform  small  businesses  of 
contracting  opportunities  with  the 
Agency. 

(e)  In  accordance  with  Public  Law  95- 
507,  NASA  will  require  contractors 
having  contracts  in  excess  of  $1  million 
for  the  construction  of  any  public 
facility,  and  in  excess  of  $500,000  for  all 
other  contracts,  and  of  such  nature  as  to 
afford  opportunities  for  subcontracting 
in  substantial  amoimts,  to  establish  and 
conduct  small  business  subcontracting 
programs.  Such  programs  will  be 


periodically  reviewed  by  NASA  Small 
Business  Specialists  to  evaluate  their 
adequacy. 

(0  NASA  will  encourage  comi>etent 
small  business  concerns  to  submit 
unsolicited  proposals  for  research  and 
development  work  in  areas  within 
NASA’s  responsibility,  which  may  lead 
to  contracts  for  such  work.  The 
formation  of  contractor  pools  or  joint 
ventures  to  perform  research  and 
development  work  will  also  be 
encouraged. 

(g)  NASA  Small  Business  Specialists 
will  disseminate  to  small  business 
concerns  information  concerning 
inventions  for  which  NASA  holds 
patents  on  behalf  of  the  United  States 
and  under  which  it  is  NASA  policy  to 
grant  licenses. 

(h)  Small  business  participation  in 
NASA  procurement  shall  be  accurately 
measuiW,  recorded,  and  publicized. 

(i)  NASA  small  business  personnel 
shall  assist  small  bq^iness  concerns  to 
obtain  payments  under  their  contracts, 
late  payment  interest  penalties,  or 
information  due  to  such  concerns. 

Dated:  August  10, 1993. 

Daniel  S.  Goldin, 

Administrator. 

[FR  Doc.  93-19642  Filed  8-16-93;  8:45  am) 
BILUNQ  CODE  7510-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-32737;  File  No.  S7-27-88] 
RiN  3235-A062 

Net  Capital  Requirements  for  Brokers 
and  Defers 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule  amendment. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission’’)  is 
amending  its  net  capital  rule  under  the 
Securities  Exchange  Act  of  1934,  to 
make  the  rule  applicable  to  certain 
specialists  that  are  currently  exempt 
^m  the  rule.  The  Commission  is 
further  amending  the  rule  to  exempt 
certain  specialists  from  the  application 
of  the  rule’s  haircut  and  undue 
concentration  deductions  with  respect 
to  their  s{>ecialty  securities.  Options 
market  makers  on  the  floors  of  the 
national  securities  exchanges  will 
continue  to  be  exempt  from  the  net 
capital  rule  under  certain  conditions. 
EFFECTIVE  DATE:  The  amendments 
become  effective  on  April  1, 1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli  (202)  272-2904, 
Harry  Melamed  (202)  272-2382, 

Michael  P.  )amroz  (202)  272-2372,  or 
Glen  P.  Barrentine  (202)  272-7339, 
Division  of  Market  Regulation,  450  5th 
Street,  NW.,  Mail  Stop  5-1,  Washington, 
DC  20549. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

A.  The  Commission’s  Proposal 

On  December  28, 1988,  the  Securities 
and  Exchange  Commission 
(“Commission”)  proposed  for  comment 
amendments  to  its  net  capital  rule.  Rule 
15c3-l  1  under  the  Securities  Exchange 
Act  of  1934  (“Exchange  Act”  or  “Act”),2 
which  would  have  made  the  rule 
applicable  to  certain  currently  exempt 
specialists.3  Under  the  amendments  as 
proposed,  options  market  makers  on  the 
floors  of  the  national  securities 
exchanges  would  continue  to  be  exempt 
from  the  net  capital  rule  under  certain 
conditions.  The  amendments  also 
would  have  allowed  specialists  a  one 
day  “grace  period”  within  which  to 
meet  the  rule’s  haircut  and  undue 
concentration  deductions  arising  from 
positions  in  their  specialty  securities.^ 

'  17  C3TI  240.15C3-1. 

2  Securities  Exchange  Act  Release  No.  26402 
(December  28, 1986).  54  FR  315  Oanuary  5. 1989). 

All  comments  are  available  in  File  No.  S7-27-8B  at 
the  Commission’s  Public  Reference  Room.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 

1 A  specialist  is  an  excliange  member  tiiat  is 
registe^  with  its  exchange  as  such  and  is 
responsible  for  malcing  a  market  in  one  or  more 
assigned  securities.  Generally,  the  exchange  assigns 
each  security  to  a  single  specialist  or  to  a  “specialist 
unit.”  i.e.,  an  association  of  two  or  more  specialists. 
For  purposes  of  the  net  capital  rule,  options  market 
makm  are  also  defined  as  specialists.  Options 
market  maliers  are  traders  on  the  floors  of  the 
various  exchanges  that  stand  ready  to  buy  or  sell 
one  or  more  option  classes  and  are  registered  with 
their  exclianges  as  such.  In  contrast  to  most  other 
specialists,  marliet  malLers  compete  against  one 
another  in  each  class  of  options  traded.  In  return 
for  the  right  to  make  a  market  in  assigned  securities, 
specialists,  including  options  market  makers, 
undertake  certain  responsibilities  required  by  Rule 
llb-1  (17  CFR  240.11b-l)  under  the  Act  including 
the  obligation  to  assist  in  the  maintenance  of  a  (air 
and  orderly  market  in  each  of  their  specialty 
securities. 

Options  market  makers  are  distinguished  from 
other  specialists  by  the  fact  that  options  market 
makers  do  not  maintain  a  so-called  specialist's  book 
containing  a  listing  of  all  orders  away  bt>m  .the 
current  miarket  price.  Specialists  other  than  options 
market  makers  also  are  responsible  for 
disseminating  accurate  quotations  in  their  specialty 
securities  and  performing  other  responsibilities 
commonly  associated  with  specialists. 

>The  haircut  deductions  take  into  account  market 
and  credit  risk.  The  undue  concentration  deduction 
found  at  paragraph  (c)(2)(vi)(M)  of  the  net  capital 
rule  applies  to  all  long  or  short  proprietary  ■  - 
securities  positions  of  a  single  class  or  series  of  an 
issuer,  the  market  value  of  which  exceeds  10%  of 
the  broker-dealer’s  net  capital  before  haircuts. 


'The  Commission  is  amending  the  rule 
to  make  it  applicable  to  all  specialists 
other  than  options  market  makers.^  In 
light  of  many  of  the  comments  received, 
however,  the  amendments  as  adopted 
contain,  in  place  of  the  proposed  one 
day  grace  period,  provisions  that 
generally  exempt  certain  specialists 
from  the  application  of  the  rule’s  haircut 
and  undue  concentration  deductions 
with  respect  to  their  specialty  securities. 

B.  The  Net  Capital  Rule 

The  net  capital  rule  requires  all 
broker-dealers  subject  to  the  rule<>  to 
maintain  certain  specified  minimum 
levels  of  net  capital.''  The  Commission 
originally  adopted  the  net  capital  rule 
on  Octoter  29, 1942.*  From  1944  until 
1975,  however,  the  rule  granted  an 
exemption  to  any  broker-dealer, 
including  a  specialist,  that  was  a 
member  of  one  of  the  major  national 
securities  exchanges  if  that  member  was 
in  good  standing  and  subject  to  the 
capital  rule  of  its  exchange.  In  response 
to  a  directive  of  Congress,  contained  in 
section  15(c)(3)  of  the  Act,  to  “establish 
minimum  financial  responsibility 
requirements  (by  September  1, 1975)  for 
all  brokers  and  dealers.”  the 
Commission,  in  1975,  eliminated  from 
the  net  capital  rule,  the  general 
exemption  previously  granted  to 
members  of  all  major  national  securities 
exchanges.’ 

s  Certain  options  market  makers  on  the  floors  of 
the  exchanges  perform  functions  that  may  be 
similar  to  the  functions  performed  by  specialists 
that,  as  a  result  of  these  amendments,  will  no  longer 
be  exempt  ^|pm  the  net  capital  rule.  In  determining 
whether  a  particular  options  market  maker  will  be 
exempt  Crom  the  net  capital  rule,  as  amended 
hereby,  the  specific  label  applied  by  an  exchange 
to  the  functions  of  a  particular  class  of  broker- 
dealers  will  not  be  dispositive.  In  making  this 
determination,  the  Cotnmission  will  look  solely  to 
whether  the  functions  performed  by  thex:lass  of 
broker-dealers  in  question  are  more  like  those 
performed  by  specialists  that  are  subject  to  the  rule. 

*  Paragraph  (b)  of  the  net  capital  rule  grants  an 
exemption  from  the  rule  to  three  classes  of  broker- 
dealers:  (a)  Certain  specialists:  (b)  certain  floor 
brokers:  and  (c)  broker-dealers  that  have  been 
granted  a  specific  exemption  by  the  Commission. 
Generally,  the  Commission  has  granted  an 
exemption  only  to  certain  insurance  companies, 
registered  as  broker-dealers  because  they  sell 
variable  annuity  products  that  have  been  deemed  to 
be  securities. 

’’  ’’Net  capital,”  as  that  term  is  defined  in 
subparagraph  (c)(2)  of  the  rule,  is  computed  by 
adding  to  a  broker Klealer’s  net  worth,  determined 
in  accordance  with  generally  accepted  accounting 
principles,  certain  liabilities  subOTdinated  to  the 
claims  of  creditors  including  customers  and  by 
deducting  from  net  worth  assets  not  readily 
convertible  into  cash  and  certain  percentages 
(called  ’’liaircuts”)  of  the  market  value  of  all 
proprietary  positions  held  by  the  Iwoker-dealer. 

•See  Securities  Exchange  Act  Release  No.  3323 
(October  29. 1942),  7  FR  8844  (November  3, 1942), 
adopting  the  net  capital  rule. 

•See  Securities  Exchange  Act  Release  No.  11497 
(June  26, 1975).  40  FR  2979S  (Jufy  16, 1975). 


The  Commission  continued  the 
exemption  for  specialists  that  had  no 
customers  and  generally  restricted  their 
securities  business  to  that  of  a 
specialist.  >0  In  deciding  to  retain  the 
exemption  for  specialists,  the 
(Commission  stressed  that  the  securities 
industry  was  then  in  a  state  of  flux  and 
that  the  Commission  was  not  at  that 
time  in  a  position  to  recommend 
minimum  capital  requirements  for 
specialists  which  differed  from  the 
financial  responsibility  rules  of  the 
various  exchanges."  Thereafter,  the 
(Commission  solicited  the  views  of  all 
interested  persons  with  regard  to  the 
appropriate  net  capital  requirements  for 
specialists.  >2  The  Qimmission  took  no 
further  action  at  that  time,  however,  and 
the  specialist  exemption  remained  a 
part  of  the  net  capital  rule. 

In  response  to  the  October  1987 
market  break  and  as  a  part  of  its 
comprehensive  market  break  study, '3 
the  Commission’s  Division  of  Market 
Regulation  (“Division”)  examined  the 
specialist  financial  responsibility  rules 
and  financial  surveillance  systems  of 
the  various  exchanges  and  noted  several 
problems  involving,  among  other  things, 
limitations  in  the  exchanges’  systems  of 
monitoring  their  specialists’  securities 
positions  and  flnancial  conditions  and 
inadequacies  in  the  exchanges’ 
specialist  financial  responsibility 
rules.  >4  The  Division  concluded  that  the 
capital  requirements  then  imposed  by 
the  exchanges  on  their  equity  specialists 
did  not  reflect  the  actual  capital 
required  to  ensure  the  maintenance  of 
fair  and  orderly  markets  in  different 
types  of  securities. '5 

Although  the  exchanges,  in  general, 
took  steps  after  the  market  break  of  1987 
to  improve  their  financial  surveillance 
systems  and  their  specialist  capital 

eliminating  the  general  exemption  from  the  net 
capital  rule  for  members  of  exchanges. 

■o  Subparagraph  (bKl)  of  the  rule  exempts  from 
the  requirements  of  the  rule  specialists  that,  among 
other  things,  (i)  limit  their  securities  activities  to 
trading  with  only  brokers,  dealers,  or  other 
members  of  the  exchange  on  which  they  act  as 
specialists  and  (ii)  are  subject  to  the  capital 
requirements  of  that  exchange.  Absent  such 
exemption,  the  net  capital  rule  would  require 
specialists  to  maintain  net  capital,  under  the 
aggregate  indebtedness  method,  equal  to  a 
minimum  of  $100,000  ($50,000  until  December  31. 
1993,  and  thereafter  $75,000  until  June  30. 1994) 
and,  under  the  alternative  method,  equal  to  a 
minimum  of  $250,000  ($150,000  until  December  31. 
1993,  and  thereafter  $200,000  until  July  1, 1994). 

"Securities  Exchange  Act  Release  No.  9891 
(December  5, 1972),  38  FR  56  (January  3, 1973). 

»  Securities  Exchange  Act  Release  No.  11561 
(July  30. 1975).  40  FR  33747  (August  11, 1975). 

Division  of  Market  R^ulation.  The  October 
1987  Market  Break  (1988)  Thereinafter  cited  as. 
“Market  Break  Report”). 

■•See  generally  id.  at  4-48  to  4-68. 

■>  Id.  at  4-68.  - 
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requirement  rules,  the  Commission 
continued  to  study  whether  sufficient 
reasons  still  exist^  to  exempt 
specialists  from  the  rule  and  the 
ramiHcations  of  applying  the  rule  to 
specialists.  As  a  result,  the  Commission 
decided  to  propose  for  comment 
amendments  to  the  net  capital  rule  that 
would  make  the  rule  applicable  to  ail 
specialists  on  the  floors  of  the  national 
securities  exchanges,  other  than  options 
market  makers. 

C.  Brief  Summary  of  Comments 

In  response  to  the  proposing  release, 
the  Commission  received  comment 
letters  from  fifty-four  entities.  The 
commenters  included  seven  securities 
exchanges;  thirty-five  New  York  Stock 
Exchange,  Inc.  (“NYSE”)  equity 
specialists;  nine  other  equity  specialists, 
options  specialists,  and  options  market 
makers  at  exchanges  other  than  the 
NYSE  or  at  a  combination  of  exchanges; 
two  accounting  firms;  and  the  Securities 
Industry  Ass^iation. 

Almost  eve*^  conunenter  expressed 
concern  that  application  of  the  net 
capital  rule  to  specialists  would  conflict 
with  their  obligation  of  assisting  in  the 
maintenance  of  fair  and  orderly  markets. 
These  commenters  expressed  concern 
that  the  rule  would  reduce  specialists’ 
buying  power  and  that,  in  order  to 
remain  in  compliance  with  the  rule, 
specialists,  especially  in  volatile, 
downward  market  situations,  would  be 
unwilling'  to  assume  positions  necessary 
to  fulfill  their  obligations  to  the  market 
or  might  actually  liquidate  their 
positions. 

With  regard  to  the  one  day  gra(;e 
period,  many  commenters  expressed 
their  view  that  one  day  would  not  be 
enough  time  for  specialists  to  raise 
needed  capital.  Specialists  that  could 
not  raise  the  needed  capital  during  the 
one  day  grace  period  would  be  forced  to 
liquidate  their  positions  at  the  end  of 
the  period.  Commenters  stressed  that 
this  could  introduce  considerable 
destabilizing  selling  pressure  and  a 
sudden  imbalance  of  those  specialty 
securities  in  the  market  place,  especially 
in  volatile  market  situations  where, 
because  of  their  obligations,  specialists 
have  assumed  large  positions. 

Several  commenters  stated  that  the 
exchanges,  with  their  financial 
responsibility  rules  and  surveillance 


“The  New  York  Stock  Exchange,  Inc.,  the 
American  Stock  Exchange,  Inc.,  the  Chicago  Board 
Options  Exchange,  Inc.,  the  Midwest  Slock 
Exchange,  Inc.  (now  known  as  the  Chicago  Stock 
Exchange,  Incorporated],  the  Philadelphia  Stock 
Exchange,  Inc.,  the  Pacific  Slock  Exchange,  Inc., 
and  the  Boston  Stock  Exchange,  Inc. 

•’’See  generally  Market  Break  Report,  supra  note 
13,  at  4-57,  n.l38.  for  the  deRnition  of  the  term 
"buying  power.” 


programs,  are  the  most  appropriate 
entities  for  the  regulation  of  specialists. 
Many  of  the  commenters  urged  that  the 
exchanges  be  given  discretionary 
authority  in  the  application  of  the  net 
capital  rule’s  haircut  and  undue 
concentration  deductions  to  individual 
specialists  on  a  case  by  case  basis  in 
non-crisis  situations  and  to  all 
specialists  as  a  group  in  crisis 
situations. 

Other  commenters  suggested  that  the 
net  capital  rule  should  be  applied  to 
specialist  units  as  a  whole  and  not  to 
individual  specialist  participants.'** 
These  commenters  pointed  out  that 
trading  could  be  disrupted  in  the 
specialty  securities  of  a  unit  comprised 
of  two  or  more  individual  specialists 
operating  though  a  joint  account  if  the 
capital  of  one  participant  fell  below  its 
net  capital  requirement  even  though  the 
unit  as  a  whole  had  adequate  capital. 
They  also  believed  that  application  of 
the  net  capital  rule  to  specialists  would 
require  each  member  of  a  unit  to  take 
haircuts  on  the  total  position  held  by 
the  unit. 

Finally,  several  commenters  stressed 
that  options  market  makers  should  not 
be  treated  differently  from  options 
specialists.  These  commenters  pointed 
out  that  options  specialists  on  the 
NYSE,  Philadelphia  Stock  Exchange, 
Inc.,  and  American  Stock  Exchange,  Inc. 
(“Amex”)  compete  with  options  market 
makers  on  the  Chicago  Board  Options 
Exchange,  Inc.  and  the  Pacific  Stock 
Exchange,  Inc.  (“PSE”).  As  a  result,  any 
provision  that  increased  the  cost  of 
doing  business  for  options  specialists, 
without  a  similar  increase  for  options 
market  makers,  would  give  the  options 
market  makers  and  the  exchanges  on 
which  they  trade  an  unfair  competitive 
advantage  over  options  spiecialists  and 
their  exchanges. 

II.  Rule  Amendments 
After  a  careful  study  of  the  comments 
received,  the  Commission  is  hereby 
adopting,  with  certain  modifications, 
the  proposed  amendments  making  the 
net  capital  rule  applicable  to  all 
specialists  other  than  options  market 
makers  on  the  floors  of  the  national 
securities  exchanges.''* 


“At  many  exchanges,  the  function  of  specialist 
is  performed  by  units  which  are  joint  ventures 
comprised  of  registered  broker-dealers. 

“The  Commission  recognizes  that  application  of 
the  rule  to  specialists  will  require  previously 
exempt  specialists  to  change  some  of  their 
operations.  In  order  to  ameliorate  the  effect  of  such 
changes,  resulting  frcm  this  transition,  the 
Comnnssion  would  not  object  if  the  Division  did 
not  raise  any  question  if  all  subordination 
agreements  entered  into  prior  to  the  date  of 
publication  of  this  release  in  the  Federal  Register 
to  be  deemed  satisfactory  subordination 


Specialists  are  central  to  the  exchange 
market  mechanism.  As  demonstrated  by 
the  October  1987  market  break, 
however,  they  are  exposed  to  risks  of 
capital  shortfalls  and,  indeed,  financial 
failure  during  periods  of  extreme  market 
volatility.^**  Although,  as  previously 
noted,  the  exchanges,  in  general,  have 
taken  steps  to  improve  their  financial 
surveillance  systems  and  their  specialist 
capital  requirements,  the  Commission 
does  not  believe  that  sufficient  reasons 
still  exist  to  exempt  specialists  other 
than  options  market  makers  from  the  net 
capital  rule  and  the  overall  uniform, 
minimum  financial  respon.sibility  which 
results  from  its  application. 

Application  of  the  net  capital  rule  to 
specialists  other  than  options  market 
makers  is  necessary  to  provide 
reasonable  assurance  that  spiecialists  are 
maintaining  minimum  levels  of  liquid 
capital.  More  significantly,  the 
Commission  believes  that  application  of 
the  rule  will  provide  significant 
monitoring  and  consistent  reporting 
benefits.  For  example,  application 
provides  the  Commission  with  a 
uniform  measure  whereby  it  may  review 
and  monitor,  both  in  its  regular  scheme 
of  oversight  and  examination  and 
during  crisis  situations,  the  financial 
health  of  all  specialists  at  all  exchanges. 
This  would  also  allow  the  Commission 
to  compare  the  performances  of 
specialists  to  the  amounts  of  capital 
committed  to  their  businesses.^'  'The 
amendments  also  require  specialists  to 
monitor  their  net  capital  as  closely  as 
other  broker-dealers  are  now  required, 
require  them  to  give  the  Commission 
notice  of  the  occurrence  of  certain 
conditions  that  suggest  that  the 
specialists  may  be  in  financial 


agreements,  as  defined  in  Appendix  O  to  the  rule, 
until  such  time  as  they  are  no  longer  in  force,  and 
further  allowed  the  capital  contributed  under  such 
agreements  to  be  deemed  equity  capital  for 
purposes  of  the  debl/equity  of  paragraph  (d)  of  the 
rule. 

JO  At  the  end  of  trading  on  October  16, 1987,  one 
of  the  53  specialist  units  on  the  NYSE  had  no 
buying  power.  By  the  end  of  trading  on  October  19, 
1987, 13  units  had  no  buying  power.  In  the  Market 
Break  Report,  the  Division  evaluated  the  likely 
impact  on  NYSE  specialists  had  an  additional  250 
point  drop  in  the  market  occurred  on  October  20. 
Based  on  its  evaluation,  the  Division  believed  an 
additional  IS  to  20  specialists  units  would  have 
exhausted  their  buying  power.  Market  Break  Report, 
supra  note  13,  at  4-58  and  4-59.  Additionally, 
several  equity  specialists  on  the  NYSE  and  the 
Amex  were  unable  to  continue  to  conduct  business 
and  were  acquired  by  better  capitalized  firms  or 
were  able  to  continue  in  business  only  through 
agreements  with  their  clearing  broker-dealers  to 
lower  their  margin  requirement.  Id.  at  4-61  to  4- 
65. 

2'  Each  exchange  has  its  own  specialist  capital 
requirements  and  its  own  method  of  calculating 
specialist  capital. 
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difTiculty,22  and  prevent  the  removal  of 
capital  a  specialist  that  is  in  a 
Hnancially  vulnerable  state.23 
Despite  these  considerations,  in  order 
to  prevent  the  possibility  that 
application  of  the  rule  with  its  haircut 
and  undue  concentration  deductions  to 
currently  exempt  specialists  would 
significantly  reduce  their  buying  power, 
the  Commission  is  not  adopting  that 
portion  of  the  proposal  which  would 
have  exempted  the  specialists  from  such 
deductions  for  one  day.  Rather,  the 
Commission  is  adopting  an  amendment 
which  exempts  certain  specialists  from 
such  deductions  as  to  their  specialty 
seciuities.  This  exemption  will  apply  in 
general  only  to  those  specialists  that  are 
currently  exempt  from  the  net  capital 
rule  and  will  not  apply  to  those 
sp>ecialists  that  have  elected  paragraph 
(a)(7)  of  the  rule  because  they  are 
clearing  members  of  The  Options 
Clearing  Corporation. 

The  exemption  provided  by  this  new 
paragraph  (c)(2)(vi)(N)  frtim  die  rule’s 
haircut  and  undue  concentration 
deductions  will  not  apply  to  net  capital 
calculations  made  for  purposes  of 
compliance  with  the  provisions  of  the 
rule  restricting  the  withdrawal  of  equity 
capital  and  relating  to  satisfactory 
subordination  agreements.  For  example, 
specialists  that  are  not  required  to 
deduct  haircuts  frtim  net  worth  in 
computing  net  capital  must,  before 
withdrawing  any  equity  capital,  take 
into  account  all  haircuts  and  undue 
concentration  deductions  that  would  be 
required  but  for  paragraph  (c)(2)(vi)(N). 
Specialists  that  act  solely  as  options 
specialists,  however,  would  be  allowed 
to  withdraw  equity  capital  so  long  as 

Rule  17a-ll  (17  CFR  240.17a-ll)  under  the 
Exchange  Act  requires,  among  other  matters,  all 
broker-dealers  subject  to  the  net  capital  rule  to 
notify  the  Commission  in  the  event: 

(a)  their  net  capital  is  less  than  the  minimum 
required  by  the  rule:  or 

(b)  their  net  capital  tails  below  specified  levels 
(commonly  referred  to  as  “early  warning  levels”) 
set  above  the  minimum  requirements  of  the  net 
capital  rule. 

1-' Paragraph  (e)  of  the  net  capital  rule  requires  a 
broker-dealer  to  notify  the  Commission  of.  and 
authorizes  the  Commission  to  restrict,  for  a  period 
of  up  to  20  business  days,  any  withdrawal  by  a 
broker-dealer  of  equity  capital  where  such 
withdrawal,  together  with  all  other  such 
withdrawals  during  the  preceding  30  calendar  day 
period,  exceeds  30%  of  the  broker-dealer’s  excess 
net  capital.  Paragraph  (e)  also  prohibits  a 
stockholder  or  partner  horn  withdrawing  equity 
capital  of  the  broker-dealer  if,  among  other  reasons, 
the  withdrawal  would  cause  its  net  capital  to  be 
less  than  120%  of  the  minimum  dollar  amount 
required,  or  less  than  25%  of  its  total  haircut  and 
undue  concentration  deductions  from  net  worth  in 
computing  net  capital. 

Under  Appendix  D  to  the  rule,  amounts  may  not 
be  repaid  under  a  satisfactory  subordination 
agreement  if  the  repayment  would  reduce  net 
capital  below  required  amounts. 


their  tentative  net  capital,  i.e.,  net 
capital  before  haircut  and  undue 
concentrations  deductions,  is  equal  to  at 
least  25%  of  their  total  deductions  and 
120%  of  their  required  minimum  net 
capital  before  haircuts.24  All  specialists 
covered  by  paragraph  (c)(2)(vi)(N)  must 
also  include  a  separate  calculation  of 
haircuts  that  would  otherwise  be 
required  in  any  net  capital  computation 
required  by  paragraph  (a)(ll)  of  Rule 
17a-3  “  or  made  on  any  report  required 
under  Rule  17a-5. 

The  Commission  also  is  adopting  a 
technical  amendment  to  paragraph 
(c)(2)(x).  That  paragraph  requires 
carrying  firms  to  t^e  certain  deductions 
from  net  worth  on  accoimt  of  their 
guarantees  of  options  positions 
purchased  or  written  by  specialists 
exempt  frem  the  net  capital  rule.  Since 
options  specialists  (as  opposed  to 
options  market  makers)  are  no  longer 
exempt  frrom  the  rule,  this  technical 
amendment  is  necessary  to  ensure  that 
carrying  firms  continue  to  take  the 
deductions  required  by  paragraph 
(c)(2)(x)  on  account  of  their  guarantees 
of  options  positions  purchased  or 
written  by  s[)ecialists  covered  by 
paragraph  (c)(2)(vi)(N). 

In  regard  to  comments  that  the  rule 
should  be  applied  to  specialist  units  as 
a  whole  rather  than  to  individual 
broker-dealer  participants,  the 
(Commission  is  not  persuaded  that  there 
is  any  overriding  need  to  make  such  a 
fundamental  change  in  the  net  capital 
rule.  The  net  capital  rule  applies  to 
individual  broker-dealers,  not  to  units. 
Each  broker-dealer  is  separately 
responsible  for  its  frnancial  condition. 
Moreover,  since  specialists  being  made 
subject  to  the  net  capital  rule  by  these 
amendments  will  be  able  to  operate 
with  only  $100,000  in  net  capital  and 
without  the  need  to  deduct  haircuts,  any 
concern  that  existed  should  be 
considerably  eased. 

Finally,  the  (Commission  does  not 
believe  that  it  is  necessary  to  apply  the 
rule  to  options  market  makers  because, 
on  an  individual  basis,  they  are  not  as 
integral  to  the  proper  functioning  of  the 
markets  in  their  securities.  Specialists 
other  than  options  market  makers 
perform  several  functions  that  options 
market  makers  do  not,  including  the 
maintenance  of  a  specialist’s  book 
containing  a  listing  of  all  orders  away 
from  the  current  market  price  and  the 

14  Additionally,  as  to  options  specialists,  the 
notice  provisions  of  paragraph  (e)(1)  and  the 
temporary  restrictions  on  withdrawal  of  net  capital 
of  paragraph  (e)(3)  would  be  based  upon  tentative 
net  capital  rather  than  net  capital. 

15  Paragraph  (a)(ll)  of  Rule  17a-3  requires  all 
broker-dealers  subject  to  the  net  capital  rule  to 
make  a  monthly  net  capital  computation. 


dissemination  of  accurate  quotations  in 
their  specialty  securities.  Moreover,  the 
exchanges  that  use  options  specialists 
look  to  a  single  specialist  or  specialist 
unit  to  handle  all  trades  whereas 
options  market  makers  compete  with 
other  market  makers.  As  a  result,  while 
a  specialist’s  failure  would  bring  trading 
in  the  specialist’s  securities  to  a  halt,  the 
failure  of  an  options  market  maker  need 
not  cause  such  a  result.  In  addition, 
because  currently  exempt  options 
specialists  would  not  be  subject 
generally  to  the  rule’s  haircut  and 
undue  concentration  deductions,  the 
Commission  does  not  believe  that 
approval  of  these  amendments  places 
options  specialists  at  a  meaningful 
competitive  disadvantage  with  options 
market  makers. 

III.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Ck)mmission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  (“Final 
Analysis’’)  in  accordance.with  5  U.S.C. 
604  regarding  these  amendments  to  Rule 
15c3-l.  The  Final  Analysis  notes  that 
the  objective  of  the  amendments  is  to 
further  the  purposes  of  the  various 
financial  responsibility  rules,  which  are 
to  provide  safeguards  with  respect  to  the 
financial  responsibility  and  related 
practices  of  brokers  and  dealers.  The 
Initial  Regulatory  Flexibility  Analysis 
(“Initial  Analysis’’)  solicited  written 
comments  with  respect  to  any  aspect  of 
the  Initial  Analysis.  The  Commission 
received  several  comments  that, 
although  not  specifically  referring  to  the 
Initial  Analysis,  addressed  issues  raised 
in  the  Initial  Analysis. 

In  Section  IV,  “Small  entities  subject 
to  the  rule,’’  the  Initial  Analysis  stated, 
“The  rule  amendments  have  the 
potential  to  affect  all  small  brokers  or 
dealers  26  that  are  registered  as 
specialists.’’  The  Midwest  Stock 
Exchange,  Inc.  (now  known  as  the 
Chicago  Stock  Exchange,  Incorporated) 
stated  that  by  applying  the  net  capital 
rule,  some  smaller  capitalized  firms  may 
be  forced  out  of  business  because  of 
their  inability  to  raise  additional  capital. 
According  to  the  PSE,  the  smaller,  less- 
capitalized  specialists  will  be  precluded 
from  essential  market  participation 
because  of  the  requirements  of  the  net 
capital  rule.  One  commenter  stated  that 
the  application  of  the  net  capital  rule 
would  impose  the  heaviest  burden  on 
the  growing  number  of  independent 
traders  that  are  joining  the  regional 

1^ Paragraph  (c)  of  17  CFR  240.0-10  defines  for 
purposes  of  the  Regulatory  Flexibility  Act  the  term 
small  business  or  small  organization  when  those 
terms  are  used  in  reference  to  a  broker  or  dealer. 

The  Initial  Analysis  stated  that  approximately  thirty 
of  the  estimated  170  specialists  are  small  business. 
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exchanges  and  are  being  awarded 
specialist  or  market  maker 
responsibilities. 27  The  Final  Analysis 
states  that  the  Commission  believes  new 
paragraph  (c)(2)(vi)(N)  should  alleviate 
most  of  the  concerns  that  the 
application  of  the  net  capital  rule  will 
require  specialists  to  maintain  capital  in 
excess  of  the  amounts  now  required  by 
the  exchanges. 

In  Section  V,  "Reporting, 
recordkeeping,  and  other  compliance 
requirements,”  the  Initial  Analysis 
stated,  "the  exact  effect  the  application 
of  the  net  capital  rule  will  have  on 
specialists  cannot  be  immediately 
quantified.”  Several  commenters  stated 
that  the  imposition  of  the  net  capital 
rule  would  provide  neither  additional 
protection  to  the  investing  public  or  the 
broker-dealer  community  nor 
surveillance  or  capital  requirements  that 
are  more  adequate  than  those  now 
employed  by  the  exchanges  but  would 
make  regulatory  compliance  more 
onerous  and  costly.  The  Final  Analysis 
states  that  one  of  the  main  purposes  and 
benehts  of  applying  the  net  capital  rule 
to  specialists  is  that  the  Commission 
will  have  a  uniform  measure  whereby  it 
may  review  the  liquidity  of  all 
specialists  at  all  exchanges.  The  Final- 
Analysis  also  points  out  that  the 
application  of  the  rule  will  not  pose  any 
regulatory  burdens  on  the  specialists, 
whether  large  or  small,  in  addition  to 
those  the  majority  of  all  other  broker- 
dealers,  including  over-the-counter 
market  makers,  have  in  complying  with 
the  rule. 

A  copy  of  the  Final  Analysis  may  be 
obtain^  by  contacting  Glen  P. 
Barrentine,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  Mail  Stop  5-1, 
Washington,  DC  20549. 

rV.  Statutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections 
15(c)(3)  and  23  thereof,  15  U.S.C. 

§§  78o(c)(3)  and  78w,  the  Commission  is 
adopting  amendments  to  §  240.15c3-l 
of  title  17  of  the  Code  of  Federal 
Regulations  in  the  manner  set  forth 
below. 


2^  Since  none  of  these  commenters  cited  the 
Initial  Analysis  or  the  Regulatory  Flexibility  Act, 
the  Commission  is  unable  to  determine  positively 
if  the  commenters’  use  of  the  words  '‘small”  and 
“smaller”  was  simply  in  reference  to  specialists  that 
are  smaller  in  comparison  to  other  specialists  (and 
may  or  may  not  be  small  businesses  or  small 
organizations  under  the  Regulatory  Flexibility  Act) 
or  was  actually  in  reference  to  those  specialists  that 
the  connmenters  believe  fall  within  the  definition  of 
small  business  or  small  organization.  The 
Commission  is  of  the  opinion  that  the  use  of  the 
words  “small”  and  “smaller”  was  not  in  reference 
to  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing,  17 
CFR  part  240  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows; 

Authority:  15  U.S.C  77c,  77d,  77g,  77j, 

77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 

78d,  78i.  78j,  78/,  78m,  78n,  78o,  78p,  78s, 

78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,^0b-3,  80b-4.  and  80b-ll, 
unless  otherwise  noted. 
***** 

2.  By  amending  §  240.15c3-l  by 
revising  paragraph  (b)(1)  and  the 
introductory  text  of  paragraph 
(c)(2)(x)(A)  and  adding  paragraph 
(c)(2)(vi)(N)  to  read  as  follows: 

§  240.15C3-1  Net  capital  requirements  tor 
brokers  and  dealers. 
***** 

(b)  Exemptions: 

(1)  The  provisions  of  this  section  shall 
not  apply  to  any  specialist: 

(i)  whose  securities  business,  except 
for  an  occasional  non-specialist  related 
securities  transaction  for  its  own 
account,  is  limited  to  that  of  acting  as 
an  options  market  maker  on  a  national 
securities  exchange: 

(ii)  that  is  a  member  in  good  standing 
and  subject  to  the  capital  requirements 
of  a  national  securities  exchange; 

(iii)  that  does  not  transact  a  business 
in  securities  with  other  than  a  broker  or 
dealer  registered  with  the  Commission 
under  section  15  or  section  15C  of  the 
Act  or  a  member  of  a  national  securities 
exchange;  and 

(iv)  that  is  not  a  clearing  member  of 
The  Options  Clearing  Corporation  and 
whose  securities  transactions  are 
effected  through  and  carried  in  an 
account  cleared  by  another  broker  or 
dealer  registered  with  the  Commission 
under  section  15  of  the  Act. 
***** 

(c)  *  *  * 

(2)*  *  * 

(vi)  *  •  • 

(N)  Any  specialist  that  limits  its 
securities  business  to  that  of  a  specialist 
(except  for  an  occasional  non-specialist 
related  securities  transaction  for  its  own 
account),  that  does  not  transact  a 
business  in  securities  with  other  than  a 
broker  or  dealer  registered  with  the 
Commission  under  section  15  or  15C  of 
the  Act  or  a  member  of  a  national 
securities  exchange,  and  that  is  not  a 


clearing  member  of  The  Options 
Clearing  Corporation  need  not  deduct 
horn  net  worth  in  computing  net  capital 
those  deductions,  as  to  its  specialty 
securities,  set  forth  in  paragraph 
(c)(2)(vi)  of  this  section  Or  Appendix  A 
to  this  section,  except  for  paragraph  (e) 
of  this  section  limiting  withdrawals  of 
equity  capital  and  Appendix  D  to  this 
section  relating  to  satisfactory 
subordination  agreements.  As  to  a 
specialist  that  is  solely  an  options 
specialist,  in  paragraph  (e)  the  term  "net 
capital”  shall  be  deemed  to  mean  "net 
capital  before  the  application  of 
paragraph  (c)(2)(vi)  of  this  section  or 
Appendix  A  to  this  section”  and 
"excess  net  capital”  shall  be  deemed  to 
be  the  amount  of  net  capital  before  the 
application  of  paragraph  (c)(2)(vi)  of  this 
section  or  Appendix  A  to  this  section  in 
excess  of  the  amount  of  net  capital 
required  under  paragraph  (a)  of  this 
section.  In  reports  filed  pursuant  to 
§  240.17a-5  and  in  making  the  record 
required  by  §  240.17a-3(a)(ll)  each 
specialists  shall  include  the  deductions 
that  would  otherwise  have  been 
required  by  paragraph  (c)(2)(vi)  of  this 
section  or  Appendix  A  to  this  section  in 
the  absence  of  this  paragraph 
(c)(2)(vi)(N). 

***** 

(x)  Brokers  or  Dealers  Carrying 
Accounts  of  Options  Specialists.  (A) 
With  respect  to  any  transaction  in 
options  listed  on  a  registered  national 
securities  exchange  or  a  facility  of  a 
registered  national  securities  association 
for  which  a  broker  or  dealer  acts  as  a 
guarantor,  endorser  or  carrying  broker  or 
dealer  for  options  purchased  or  written 
by  a  specialist  that  is  either  not 
otherwise  subject  to  the  provisions  of 
this^ section  or  is  described  in  paragraph 
(c)(2)(vi)(N)  of  this  section,  such  broker 
or  dealer  shall  adjust  its  net  worth  by 
deducting,  for  each  class  of  option 
contracts  in  which  each  such  specialist 
is  a  market  maker,  an  amount  equal  to 
50  percent  of  the  market  value  of  each 
option  contract  in  a  long  position  and 
75  percent  of  the  market  value  of  each 
contract  in  a  short  position;  provided, 
however,  that: 

***** 

Dated;  August  11, 1993. 

By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-19755  Filed  8-16-93;  8.45  am) 
BILUNG  CODE  8010-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animat 
Feeds;  Lasalodd  Liquid 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  dn^  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoffinann-La  Roche,  Inc.  The 
supplement  provides  for  use  of  a 
la^ocid  ruminant  fiee-choice  liquid 
Type  C  feed  for  pasture  cattle  to  fed 
at  60  to  200  milligrams  per  head  per  day 
(mg/bd/day). 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  VIFORMATION  CONTACT:  )ack 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-295-8638. 
SUPPLEMENTARY  INFORMATION:  Hoffinann- 
La  Roche,  Inc.,  Nutley,  NJ  07110,  filed 
supplemental  NADA  96-298  which 
provides  for  use  of  a  150  grams  per  ton 
lasalocid  ruminant  fi«e-choice  liquid 
Type  C  feed  for  pasture  cattle  (slaughter, 
Stocker,  feeder  cattle,  and  dairy  and  beef 
replacement  heifers)  for  increased  rate 
of  weight  gain.  Tlie  NADA  is  approved 
as  of  July  26. 1993,  and  the  regulations 
are  amended  in  §  5S8.311(b)  and  (e)  to 


reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  S14.11(eK2Mii)  (21 
CFR  514.11(eM2Mii)).  a  summary  of 
safety  and  eflectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Efrug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday. 

Under  section  512(cK2HF)(iii)  of  the 
Federal  Food,  Drv^,  aixl  j^smetic  Act 
(21  U.S.C.  360b(c)(2)(FMiii)).  this 
approval  does  not  qualify  for  marketing 
exclusivity  because  the  application 
contains  no  reports  of  new  clinical  or 
field  investigations  (other  than 
bioequivalence  or  residue  studies)  and, 
in  the  case  of  food  producing  animals, 
human  food  safety  studies  (other  than  ^ 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant. 

FDA  has  determined  under  21  CFR 
25.24(d)(lKiii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subfects  ia  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

2.  Section  558.311  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(6).  by 
redesignating  paragraph  (e)(3)  as 
paragraph  (e)(4).  and  by  adding  new 
paragraph  (e)(3)  to  read  as  follows: 

§558.311  Lasalocid. 
***** 

(b)*  *  * 

(4)  15  percent  ^tivity  to  No.  000004 
for  use  in  ruminant  fre^choice  Type  C 
feeds  as  in  paragraphs  (e)(2)  and  (eK3) 
of  this  section. 

***** 

(6)  20  percent  activity  as  a  liquid 
Type  A  article  to  No.  000004  for  use  in 
cattle  feeds  as  in  paragraphs  (eKl)(vi). 
(e)(l)(vii).  (eMDdx).  (eMlMxi),  (e)(lKxii), 
(e)(l)(xiii),  and  (e)(3)  of  this  section,  and 
for  use  in  sheep  feeds  as  in  paragraph 
(e)(l)(viii)  of  this  section. 
***** 

(e)*  *  * 

(3)  It  is  used  as  a  ruminant  firee-choice 
liquid  Type  C  feed  as  follows: 

(i)  Specifications. 


Ingredient 


Cane  Molasses . . . . 

Condensed  Molasses  Fermentation  Solubles 

50%  Urea  SoMion  (23%  N) . 

Ammonium  PolyfihoispKale  Solution 
Phosphoric  Add  (54%) ... 

Xanthan  Gum _ 

Water _ 

Trace  Mirreral  Mx  •  . . 

Vitamin  Premix  •  _ _ 

Bovalec  Liquid  20  (90.8  gnVIb)  r 


Percent 


Inlernatiortal 
feed  No. 


55.167 

4-13-241 

24.0 

5-25-399 

12.0 

N/A 

1.0 

6-08-42 

3.0 

6-03-707 

0.05 

8-15-818 

4.0 

N/A 

0.5 

N/A 

02 

N/A 

0.083 

N/A 

'  Content  of  vitamin  and  trace  mineral  premixes  may  be  varied.  However,  they  should  be  comparable  to  those  used  for  other  free-choice  liquid 
feeds.  Formutation  modihcations  require  FDA  approval  prior  to  marketing.  The  amount  of  selenium  and  ethylenediamine  dihydroiodide  (EDDI) 
must  comply  wMh  pubEshed  regulatiorrs  (for  selenium  see  21  CFR  573.920;  for  EDDI  see  51  FR  11483,  April  3,  1986). 

^To  provide  150  gm  lasalocid  per  ton,  use  1.652  lb  (0.083%)  of  Bovatec  Lic^  20  (90.8  gm/lb).  If  dry  6ovatec-68  (68  gnVIb)  is  used,  use 
2206  lbs  per  ton  (0.1 1 1%).  replacing  molasses. 


(ii)  Amount.  150  grams  per  ton  (.017 
percent). 

(iii)  Indications  for  use.  (Dattle:  for 
increased  rate  of  tveight  gain. 


(iv)  Umitations.  For  pasture  cattle 
(slau^ter,  Stocker,  feeder  cattle,  and 
dairy  and  beef  replacement  heifers). 

Feed  continuously  on  a  free-choice  basis 
at  a  rate  of  60  to  200  milligrams 


lasalocid  per  head  per  day.  Each  use  of 
this  free-choice  liquid  Type  C  feed  must 
be  the  subject  of  an  approved  FD-1900 
as  in  §  510.455  of  this  chapter. 
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(v)  Sponsor.  See  No.  000004  in 
§  510.600(c)  of  this  chapter. 

«  •  *  *  • 

Dated;  August  9, 1993. 

Andrew  ).  Beauiieau, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  93-19738  Filed  8-16-93;  8:45  am) 
BILLING  CODE  416a-01-F 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Part  697 

Industries  in  American  Samoa;  Wage 
Order 

AGENCY:  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  Under  the  Fair  Labor 
Standards  Act.  minimum  wage  rates  in 
American  Samoa  are  set  by  a  special 
industry  committee  appointed  by  the 
Secretary  of  Labor.  After  a  committee 
has  investigated  conditions  in  American 
Samoa,  it  recommends  minimum  wage 
rates  that  must  be  published  in  the 
Federal  Register,  and  that  become  the 
new  minimum  wage  rates.  Industry 
Committee  No.  20  for  American  Samoa 
has  completed  its  review  and 
established  new  minimum  wage  rates 
that  are  published  herewith. 

EFFECTIVE  DATE:  This  rule  shall  become 
effective  on  September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  F.  Sweeney,  Deputy  Assistant 
Administrator,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room 
S3028,  Washington,  DC  20210,  Phone: 
202-219-8353. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sections  5,  6,  and  8  of  the  Fair  Labor 
Standards  Act  of  1938  (52  Slat.  1062, 
1064),  as  amended  (29  U.S.C.  205,  206, 
208)  and  Reorganization  Plan  No.  6  of 
1950  (3  CFR  1949-53  Comp.,  p.  1004), 
and  by  means  of  Administrative  Order 
No.  661  (58  FR  26006),  the  Secretary  of 
Labor  appointed  and  convened  Industry 
Committee  No.  20  for  Industries  in 
American  Samoa,  referred  to  the 
Committee  the  question  of  the  minimum 
rates  of  wages  to  be  paid  under  section 
8  of  FLSA  to  employees  within  the 
industries,  and  gave  notice  of  a  hearing 
to  be  held  by  the  Committee. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the 


notice,  the  Committee  filed  with  the 
Acting  Administrator  of  the  Wage  and 
Hour  Division  of  the  Department  of 
Labor  a  report  containing  its  hndings  of 
fact  and  recommendations  with  respect 
to  the  matters  referred  to  it. 

Accordingly,  as  authorized  and 
required  by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  No.  6  of  1950  and  29  CFR  511.18, 
the  recommendations  of  Industry 
Committee  No.  20  are  hereby  published, 
revising  §  697.1  of  part  697,  title  29, 

Code  of  Federal  Regulations.  Because, 
under  sections  5, 6,  and  8  of  the  Fair 
Labor  Standards  Act  and  29  CFR  511.18, 
the  Department  has  no  authority  to 
approve  or  modify  the  rates 
recommended  by  the  industry 
committee,  the  Department  Finds, 
pursuant  to  5  U.S.C.  533(b)(3)(B),  that 
notice  and  public  procedure  thereon 
under  the  Administrative  Procedure  Act 
are  not  necessary. 

This  document  was.  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  is  not 
likely  to  result  in:  (1)  An  annual  eBect 
in  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule 
under  5  U.S.C.  553(b)  the  requirements 
of  the  Regulatory  Flexibility  Act,  Pub.  L. 
9fr-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq.  pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See: 

5  U.S.C.  601(2). 

List  of  Subjects  in  29  CFR  Part  697 

American  Samoa,  Minimum  wages. 
Wage  and  Hour  Division. 

Accordingly,  part  697  of  chapter  V  of 
Title  29,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  697— INDUSTRIES  IN  AMERICAN 
SAMOA 

Part  697  of  Title  29  CFR  is  amended 
as  follows: 


1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  Secs.  5, 6,  8,  52  Stat.  1062, 

1064;  29  U.S.C.  205,  206,  208. 

2.  Sections  697.1  (a)(1),  (b)(1),  (c)(1), 

(d)(1).  (e)(1).  (f)(1).  (g)(1).  (h)(1).  (i)(l). 
(j)(l).  (k)(l).  (1)(1).  (m)(l).  (n)(l).  are 
revised  to  read  as  follows: 

§  697.1  Wage  rates  and  Industry 
definitions. 

***** 

(a)  Fish  canning  and  processing  and 
can  manufacturing  industry.  (1)  The 
minimum  wage  for  this  industry  is 
$3.00  an  hour  for  a  period  of  one  year 
following  the  September  1, 1993 
effective  date  specified  in  §  697.3,  and 
$3.05  an  hour  thereafter. 
***** 

(b)  Shipping  and  transportation 
industry.  (1)  The  minimum  wage  for 
classification  A.  steverdoring,  lighterage 
and  maritime  shipping  agency  activities, 
is  $3.35  an  hour  f^or  a  period  of  one  year 
following  the  September  1, 1993 
effective  date  specified  in  §697.3,  and 
$3.50  an  hour  thereafter.  The  minimum 
wage  for  classification  B.  all  other 
activities,  is  $3.20  an  hour  for  a  period 
of  one  year  following  the  September  1. 
1993  effective  date  specified  in  §  697.3. 
and  $3.35  an  hour  thereafter. 
***** 

(c)  Tour  and  travel  service  industry. 

(1)  The  minimum  wage  this  industry  is 
$2.65  an  hour  for  a  period  of  one  year 
following  the  September  1, 1993 
effective  date  speciHed  in  §  697.3,  and 
$2.85  an  hour  thereafter. 
***** 

(d)  Petroleum  marketing  industry.  (1) 
The  minimum  wage  for  this  industry  is 
$3.15  an  hour  for  a  period  of  one  year 
following  the  September  1, 1993 
effective  date  specified  in  §  697.3,  and 
$3.30  an  hour  thereafter. 
***** 

(e)  Construction  industry.  (1)  The 
minimum  wage  for  this  industry  is 
$2.90  an  hour  for  a  period  of  one  year 
following  the  September  1, 1993 
effective  date  specified  in  §  697.3,  and 
$3.00  an  hour  thereafter. 
***** 

(f)  Hotel  industry.  (1)  The  minimum 

.  wage  for  this  industry  is  $2.20  an  hour 
for  a  period  of  one  year  following  the 
September  1, 1993  effective  date 
specified  in  §697.3,  and  $2.35  an  hour 
thereafter. 

***** 

(g)  Retailing,  wholesaling  and 
warehousing  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.50  an  hour 
for  a  period  of  one  year  following  the 
September  1, 1993  effective  date 
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specified  in  §  697.3.  and  $2fi0  an  hour 
thereafter. 

(h)  Ship  maintenance  industry.  (1) 

The  minimiun  wage  for  this  industry  is 
$2.80  an  hour  for  a  period  of  one  year 
following  the  September  1, 1993 
elective  date  specified  in  §697.3,  and 
$2.95  an  hour  mereafter. 
***** 

(i)  Bottling,  brewing  and  dairy 
products  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.55  an  hour 
for  a  period  of  one  year  following  the 
September  1. 1993  ^foctive  date 
specified  in  §  697.3,  and  $2.75  an  hour 
thereafter. 

***** 

(j)  Printing  and  publishing  industry. 

(1)  The  minimum  wage  for  diis  industry 
is  $2.80  an  hour  for  a  period  of  one  year 
following  the  Septem^  1. 1993 
efiactive  dale  specified  in  §697.3,  and 
$2.95  an  hour  thereafter. 
***** 

(k)  Finance  and  insurance  industry. 

(1)  l^e  minimum  wage  for  this  industry 
is  $3.05  an  hour  for  a  period  of  one  year 
following  the  Septem^r  1, 1993 
effective  date  specified  in  §  697.3,  and 
$3.25  an  hour  thereafter. 
***** 

(l)  Private  hospitals  and  educational 
institutions.  (1)  The  minimum  wage  for 
this  industry  is  $2.55  an  hour  for  a 
period  of  one  year  following  the 
September  1, 1993  effective  date 
specified  in  §  697.3,  and  $2.75  an  hour 
thereafter. 

***** 

(m)  Government  employees  industry. 
(1)  The  minimvun  wage  for  this  industry 
is  $2.37  an  hour  effective  October  1, 
1994. 

***** 

(n)  Miscellaneous  activities  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.10  an  hour  for  a  period  of  one  year 
following  the  SeptemiMr  1, 1993 
effective  date  specified  in  §  697.3,  and 
$2.25  an  hour  thereafter. 
***** 

3.  Section  697.3  is  revised  to  read  as 
follows; 

§697J  Effecttve  dataa. 

The  wage  rates  specified  in  §  697.1 
shall  be  effective  on  September  1, 1993. 

Signed  at  Washington,  DC,  this  26th  day  of 
July  1993. 

Maria  Echaveste, 

Adminisimtor,  Wage  and  Hour  Division. 
Department  of  Labor. 

(FR  Doc.  93-19062  Filed  8-16-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart€€1 

[Docket  Na  830402-3212;  l.a  0808930] 

Ocean  Saimon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
CaHfomia 

agency:  National  Marine  Fishwies 
Service  (NMFS),  National  Ocaanic  and 
Atmo^>heric  Administratitm  (NOAA), 
Commerce. 

ACTION:  Amendment  to  an  emergency 
interim  rule;  request  for  comments. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  an  emergency 
intMim  rule  to  establish  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 

Oregon,  and  California.  This  rule 
ameiuls  the  previous  emergency  iiUerim 
rule  and  its  extension  (58  FR  31664,  58 
FR  42030)  by  providing  for  an  all- 
salmon-except-coho  fishery  from  Point 
Arena,  California,  to  the  U.S.-Mexico 
border,  open  from  September  6  through 
Septerabw  30. 1903.  The  fi^iery  is 
subject  to  closure  upon  attainment  of  a 
catch  quota  of  7.400  chinook  salmon. 
These  management  measures  are 
intended  to  increase  the  economic 
opportunity  kx  the  ocean  commercial 
salmon  fishermen  while  continuing  to 
prevent  overfishing,  to  apportion  the 
ocean  harvest  equitably  amrnig  non¬ 
treaty  commercial  and  recreational 
fisheries,  and  to  provide  for  inside 
fisheries  and  spawning  escapement. 
DATES:  Effective  from  0001  hours  P.D.T., 
September  6, 1993,  until  2400  hours 
P.D.T.,  Novembw  2. 1993.  Comments 
will  be  accepted  through  August  27, 
1993. 

ADDRESSES:  Comments  on  the  amended 
emergency  interim  rule  may  be  sent  to 
Rolland  A  Schmitten,  Director, 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070;  or  Gary  Matlock,  Acting  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  R.  Mclimis  at  310-980—4030,  or 
William  L.  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  are  managed 
imder  a  fi‘amework  fishery  management 
plan  (FMP),  which  was  approved  in 
1934  and  has  been  amen^d  four  times 


since  then  (52  FR  4146,  February  10, 
1987;  53  FR  30285,  August  11. 1988;  54 
FR  19185,  May  4. 1989;  56  26774,  June 
11, 1991).  Regulations  at  50  CFR  part 
661  provide  &e  mechanism  for  making 
preseason  and  inseason  adjustments  to 
the  management  measures,  within  limits 
set  by  the  FMP.  by  notice  in  the  Federal 
Rej^tar. 

Based  on  concerns  regarding  the 
spawning  escapement  for  and  Indian 
inriver  harvest  of  Klamath  River  fall 
chinook  salmon,  the  Secretary 
disapproved  the  1993  salmon  seasons 
recommended  by  the  Pacific  Fishery 
Management  Cmmcil  (Council)  and,  by 
emergency  rules  (58  FR  26922,  58  FR 
31664,  58  FR  42030),  implemented 
alternative  management  measures  for 
the  1993  ocean  salmon  fisheries  which 
were  considered,  but  not  recommended, 
by  the  Council  during  a  May  10, 1993, 
telephone  conference. 

The  Council  requested  that,  if  the 
Secretary  were  to  implement  the 
alternative  seasons,  they  be  extended 
through  October  and  a  September  troll 
season  south  of  Point  Arena,  California, 
be  considered  to  provide  more 
beneficial  fisheries  while  meeting  the 
Secretary’s  management  objectives  fm 
Klamath  River  fall  chinook.  The 
California  Department  of  Fi^  and  Game 
(CDFG),  with  the  concurrence  of 
California. representatives  to  the 
Council’s  Salmon  Advisory  Subpanel, 
developed  and  recommended  on  July 

22. 1993,  the  adoption  of  measures 
providing  for  commercial  salmon 
fishing  south  of  Point  Arena  ftom 
September  6  to  September  30, 1993. 

Preseason  modeling  predicted  that 
7,400  chinook  would  be  taken  in  the 
area,  reducing  the  spawning  escapement 
of  Sacramento  River  fall-run  chinook  to 
about  149,100  adult  fish,  which  is 
within  the  escapement  goal  range  of 
122,000-180,000  adult  spawners.  To 
ensure  that  a  shift  in  fishing  effort  or 
greater  availability  of  chinook  does  not 
lead  to  a  greater  than  expected  impact, 
CDFG  recommended  that  the  fishery  be 
limited  to  a  7,400  cliinook  quota.  The 
fishery  will  be  closed  before  September 

30. 1993,  if  the  quota  is  reached  before 
that  date.  Based  on  the  average  weight 
and  price  per  pound  of  chinch  landed 
in  San  Francisco  and  Monterey  during 
September  1992,  the  exvessel  value  of 
this  additional  fishery  would  be 
between  $200,000  and  $250,000. 

Winter-run  chinook  from  the 
Sacramento  River  are  listed  under  the 
Federal  Endangered  Species  Act  as  a 
threatened  species.  In  1991,  NMFS 
issued  a  biological  opinion  which 
determined  that  the  1990  level  of 
impacts  from  the  ocean  fisheries  would 
not  jeopardize  the  continued  existence 


Federal  Register  /  \'ol.  58.  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations  43563 


of  the  winter  run.  The  overall  impact  of 
the  1993  salmon  management  program 
on  the  winter  run  is  expected  to  be 
signihcantly  less  than  in  1990,  the  base 
year  for  the  biological  opinion.  The 
addition  of  a  September  fishery  south  of 
Point  Arena  will  increase  the  harvest 
rate  from  65  to  67  percent  in  1993  for 
the  Central  Valley  Index  stocks  of  fall 
Chinook;  the  rate  for  the  base  year  of 
1990  was  79  percent,  considerably  more 
than  this  year’s  will  be.  These  rates  are 
only  indicators  of  the  relative  impact  on 
winter-run  chinook  because  they  are 
less  vulnerable  to  the  ocean  fisheries 
than  fall-run  chinook  due  to  the  timing 
of  the  seasons  as  well  as  their  growth 
and  migration  patterns. 

Because  of  the  difficulties  in 
monitoring  such  a  small  quota,  CDFG 
requested  that  all  fish  taken  south  of 
Point  Arena  be  landed  south  of  Point 
Arena,  and  that  all  fish  landed  south  of 
Point  Arena,  regardless  of  their  origin, 
be  counted  against  the  quota. 

The  proposed  fishery  is  expected  to 
divert  some  fishing  effort  from  the  Fort 
Bragg  area  further  north  where  Klamath 
River  fall  chinook  are  relatively  more 
abundant,  and  thus  has  the  potential  for 
reducing  the  overall  catch  of  Klamath 
River  fall  chinook  in  1993.  This  fishery, 
however,  will  not  impact  the  fall 
chinook  adults  that  return  to  spawn  in 
the  Klamath  River  in  1993  because  those 
fish  will  have  entered  the  River  by 
September  1.  Klamath  River  chinook 
caught  beginning  September  1  are 
counted  against  the  ocean  fishery’s 
allocation  for  the  following  year. 

Management  Measures 

From  Point  Arena,  California,  to  the 
U.S.-Mexico  border,  the  commercial 
fishery  for  all  salmon  except  coho  will 
open  September  6  and  continue  through 
September  30,  unless  closed  earlier 
because  the  catch  quota  of  7,400 
chinook  salmon  is  reached. 

Conservation  Zone  3  (Winter  Chinook 
Conservation  Zone)  ^  is  closed.  All 
chinook  salmon  taken  south  of  Point 
Arena  must  be  landed  south  of  Point 
Arena,  and  all  fish  landed  south  of  Point 
Arena  will  be  counted  toward  the  quota. 
All  other  size  limits  and  fishing  gear 
restrictions  in  effect  for  this  area  in  1993 
continue  to  apply. 

Classification 

The  1993  management  measures 
described  above  are  based  on  the  most 
recent  data  available.  The  aggregate  data 


>  The  ocean  area  bounded  by  a  line  commencing 
at  Bolinas  Pt.  (Marin  County,  37°54'17"  N.  latitude. 
122°43'35"  W.  longitude)  southerly  to  Duxbury 
Buoy  to  Channel  Buoy  1  to  Channel  Buoy  2  to  Pt. 
San  Pedro  (San  Mateo  County,  37°35'40"  N. 
latitude,  122°31'10"W.  longitude). 


upon  which  the  measures  are  based  are 
available  for  public  inspection  at  the 
offices  of  the  Regional  Directors  (see 
ADDRESSES)  during  business  hours  imtil 
the  end  of  the  comment  period. 

The  Assistant  Administrator  for 
Fisheries  (Assistant  Administrator)  has 
determine  that  the  measures  described 
in  this  preamble  are  necessary  to 
respond  to  emergency  situations  and  are 
consistent  with  the  h^gnuson  Act  and 
other  applicable  law>  According  to  the 
NMFS  Policy  Guidelines  for  the  Use  of 
Emergency  Rules  (57  FR  375,  January  6, 
1992),  an  emergency  exists  in  the  troll 
salmon  fishery  off  California  because 
there  is  a  situation  that  “*  *  *  can  be 
addressed  through  emergency 
regulations  for  which  the  immediate 
benefits  outweigh  the  value  of  advanced 
notice,  public  comment,  and 
deliberative  consideration  of  the 
impacts  on  the  participants  to  the  same 
extent  as  would  be  expected  under  the 
normal  rulemaking  process.”  Opening 
of  a  limited  troll  fishing  season  south  of 
Point  Arena,  California,  will  provide 
commercial  fishermen  the  opportunity 
to  increase  the  exvessel  value  of  the 
1993  chinook  landings  by  $200,000  to 
$250,000  while  still  meeting  spawning 
escapement  and  allocation  goals. 
Advanced  public  notice,  public 
comment,  and  deliberative 
consideration  took  place  through  the 
Council’s  preseason  process  of 
developing  annual  recommendations  for 
the  ocean  salmon  seasons.  There  would 
be  little  marginal  value  in  delaying  this 
action  for  additional  public  comment 
and  deliberation  and  the  cost  to  the 
commercial  fishery  would  be 
substantial.  Therefore,  this  emergency 
action  is  justified  on  an  economic  basis 
as  it  will  preserve  a  significant 
economic  opportunity  that  would 
otherwise  be  foregone.  Implementation 
of  this  emergency  rule  meets  the  goals 
and  objectives  of  the  FMP. 

The  Assistant  Administrator  finds 
that  the  reasons  justifying  the 
promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  30  days  the  effective  date  of 
these  emergency  regulations,  under  the 
provisions  of  sections  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act.  Any 
delay  in  implementing  this  rule  would 
cause  unnecessary  economic  harm  to 
users  of  the  resource.  The  public  had 
opportunities  to  comment  on  the 
management  measures  being 
implemented  during  meetings  of  the 
Council  and  its  advisory  committees  in 
March,  April,  and  May  1993.  The  public 
will  also  have  an  opportunity  to 


comment  on  the  emeigency  measures 
during  the  comment  period  provided  by 
this  rule.  This  rule  relieves  a  restriction 
on  commercial  fishermen  because  it 
opens  an  area  to  fishing  that  otherwise 
is  closed. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Washington,  Oregon,  and  California, 
and  the  San  Francisco  Bay  Conservation 
and  Development  Commission.  This 
determination  has  been  submitted  for 
review  by  the  responsible  agencies 
under  section  307  of  the  Coastal  Zona 
Management  Act. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
order. 

NMFS  prepared  an  environmental 
assessment  for  this  action  and  for  the 
management  measures  which  this  action 
amends  and  the  Assistant  Administrator 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment.  Copies  of  the 
environmental  assessments  are  available 
from  the  Regional  Directors  (see 
ADDRESSES). 

This  emergency  rule  does  not  contain 
a  collection  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  was  not  required  to 
be  promulgated  as  proposed  rule  and 
the  rule  is  issued  without  opportunity 
for  prior  public  comment.  Since  notice 
and  opportunity  for  comment  are  not 
required  to  be  given  under  section  553 
of  the  Administrative  Procedure  Act, 
and  since  no  other  law  requires  that 
notice  and  opportunity  for  comment  be 
given  for  this  rule,  under  sections  603(a) 
and  604(a)  of  the  Regulatory  Flexibility 
Act,  no  initial  or  final  regulatory 
flexibility  analysis  needs  to  be  prepared. 

This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  the  federalism 
assessment  under  Executive  Order 
12612.  California  is  expected  to 
implement  State  regulations  compatible 
with  the  Federal  rule. 

On  March  31, 1991,  NMFS  issued  a 
biological  opinion  that  considered  the 
effects  of  the  FMP  on  Sacramento  River 
winter-run  chinook  salmon.  The 
opinion  concluded  that  implementation 
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of  the  plan  is  not  likely  to  jeopardize  the 
continued  existence  of  the  species.  This 
modification  of  the  1993  season  falls 
within  the  scope  of  the  1991  opinion, 
and  the  resulting  seasons  and 
management  measures  comply  with  the 
recommendations  and  incidental  take 
conditions  contained  in  the  biological 
opinion.  Therefore,  it  was  not  necessary 
to  reinitiate  consultation  on  Sacramento 
River  winter-run  chinook  salmon. 

On  May  28, 1993,  NMFS  issued  a 
biological  opinion  that  considered  the 
effects  of  the  1993  salmon  management 
measures  on  wild  sockeye  salmon,  wild 
spring/summer  chinook  salmon,  and 
wild  fall  chinook  salmon  from  the 
Snake  River  that  concluded  that  the 


1993  salmon  management  measures 
were  not  likely  to  jeopardize  the 
continued  existence  of  the  listed  stocks. 
An  addendum  to  the  biological  opinion 
has  been  prepared  that  concludes  the 
effect  of  this  rule,  although  not 
specifically  considered  in  the  May  28 
opinion,  is  expected  to  fall  within  the 
scope  of  the  impacts  considered  in  the 
May  28  opinion.  The  best  available 
information  indicates  that  very  few  of 
the  listed  stocks  are  caught  in  fisheries 
south  of  Point  Arena,  and  the  actual 
1993  catch  of  chinook  salmon  to  date 
has  been  considerably  less  than 
anticipated.  The  addendum  concludes 
that  the  proposed  modification  would 
not  alter  the  piievious  finding  that  the 


fisheries  under  the  Pacific  Ocean 
Salmon  Fishery  Management  Plan  were 
not  likely  to  jeopardize  the  continued 
existence  of  the  listed  species. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  12, 1993. 

Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries. 

IFR  Doc.  93-19888  Filed  8-12-93;  5:03  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  981 

[Docket  No.  AO-214-A7;  FV93-e81-11 

Almonds  Grown  In  California;  Hearing 
on  Proposed  Amendment  of  Marketing 
Agreement  and  Order  No.  981,  Both  as 
Amended 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION: -Notice  of  public  hearing  on 
proposed  rulemaking. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  consider  amending 
Marketing  A^eement  and  Order  No. 

981,  hereinafter  referred  to  as  the 
“order”.  The  order  regulates  the 
handling  of  almonds  grown  in 
California.  The  purpose  of  the  hearing  is 
to  receive  evidence  on  proposals  to 
amend  provisions  of  the  order. 

The  Almond  Board  of  California 
(Board)  has  submitted  several  proposed 
amendments.  The  Department  of 
Agriculture  (Department)  has  received 
additional  proposed  amendments  from 
interested  persons  in  response  to  a  press 
release  issued  by  the  Department.  These 
proposals  were  submitted  by  the  Board 
and  other  interested  parties  to  improve 
the  administration,  operation,  and 
functioning  of  the  or^r. 

OATES:  The  hearing  is  scheduled  to 
begin  at  9  a.m.  in  Modesto,  California, 
on  November  3, 1993,  and  will  continue 
on  each  consecutive  business  day 
through  November  18. 1993,  if 
necessary. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Red  Lion  Hotel,  1150  9th  St., 
Modesto,  California  95354. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Maiketing  Specialist, 
Mariceting  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  room  2523-S.,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 


Offtcer-In-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  USDA,  2202  Monterey  St., 

Suite  102B,  Fresno,  CA  93721; 
telephone;  (209)  487-5901  or  FAX  (209) 
487-5906. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  taken  pursuant 
to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act."  This  action  is  governed  by 
the  provisions  of  sections  556  and  557 
of  title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  [Departmental  Regulation  1512-1. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  seeks  to  ensure  that 
within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impact  of  the  proposals 
on  small  businesses. 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this 
proposed  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  nied  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 


The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  nart  900). 

The  Board  submitted  the  following 
proposals: 

1.  Revise  the  definitions  of 
“cooperative  handler”  to  conform  with 
California  State  law.  “to  handle”  to 
improve  clarity,  “trade  demand”  to 
remove  the  option  of  ncrt  including 
exports  as  part  of  trade  demand,  and 
“settlement  weight”  to  include  inedible 
kernels  in  adjustments  to  settlement 
weight; 

2.  Change  the  date  for  the  beginning 
of  the  crop  year  from  July  1  to  August 
1  to  more  closely  coincide  with  the 
industry’s  harvesting  and  marketing 
activities; 

3.  Increase  the  Board  composition 
from  10  members  to  12  members  to 
improve  grower  representation  and 
make  corresponding  changes  relating  to 
quorum  size  and  number  of  votes 
needed  for  recommending  certain 
activities; 

4.  Change  the  Board  members’  terms 
of  office  from  one-year  to  three-year 
staggered  terms  of  office  to  provide 
continuity  of  Board  operations: 

5.  Limit  Board  members’  tenure  to 
nine  consecutive  years  to  increase 
industry  participation  and  improve 
representation  on  the  Board; 

6.  Require  that  handlers  maintain 
records  in  the  State  of  California  to 
provide  reasonable  access  by  Board 
auditors  and  increase  the  efficiency  of 
program  management  and  operation  by 
Board  employees: 

7.  Require  that  handlers  submit 
grower  lists  to  the  Board  to  facilitate 
Board  nomination  procedures  and  the 
efficient  management  of  marketing  order 
operations: 

8.  Require  that  handlers  pay  interest 
and/or  late  payment  charges  for  late 
assessment  payments  to  provide 
incentives  for  prompt  payment; 

9.  Authorize  the  ^ard  to  enter  into 
multi-year  contracts  fcnr  production  and 
market  research  development  projects  to 
enhance  the  Board’s  ability  to  negotiate 
long-term  contracts; 

10.  Require  that  continuance 
referenda  be  conducted  every  five  years 
beginning  July  31. 1999.  to  provide  for 
periodic  determinatimi  of  grower 
support  for  the  marketing  order; 

11.  Require  each  person  selected  to 
serve  as  a  member  or  alternate  member 
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on  the  Board  to  qualify,  prior  to 
selection,  by  providing  information  to 
the  Secretary  of  Agriculture  that  such 
person  agrees  to  serve  on  the  Board; 

12.  Expand  the  range  of  paid 
advertising  activities  for  which  handlers 
may  receive  credit  against  their 
assessment  obligation  in  order  to 
improve  the  effectiveness  of  the 
industry’s  market  development  efforts. 

The  Board  works  with  the  Department 
in  administering  the  order.  The  Board 
believes  that  its  proposed  changes 
would  improve  the  administration, 
operation,  and  functioning  of  the  order. 

The  Fruit  and  Vegetable  Division  of 
the  Agricultural  Marketing  Service 
(AMS)  proposed  authority  to  make  such 
changes  as  may  be  necessary  to  the 
order  to  conform  with  any  amendment 
thereto  that  may  result  from  the  hearing. 
AMS  also  proposed  that  continuance 
referenda  be  conducted  on  a  periodic 
basis. 

In  addition,  the  Department  issued  a 
press  release  that  invited  almond 
growers,  handlers  and  other  interested 
persons  to  propose  amendments  to  the 
marketing  order.  Five  persons  submitted 
additional  proposals. 

Mr.  Brian  Leighton  submitted  the 
following  proposals  on  behalf  of  Cal- 
Almond,  Inc.: 

1.  Require  a  continuance  referendum 
be  conducted  every  four  years  beginning 
July  31, 1996,  to  provide  for  periodic 
determination  of  growers’  support  of  the 
marketing  order; 

2.  Require  grower  lists  be  submitted  to 
the  Board  by  independent  and 
cooperative  handlers  for  distribution  to 
any  and  all  interested  handlers  and 
growers; 

3.  Eliminate  organically  grown 
almonds  from  regulation  under  the 
marketing  order; 

4.  Preclude  disposal  of  reserve 
almonds  into  secondary  markets,  so  that 
at  no  time  may  the  Board  or  the 
Secretary  require  disposal  of  reserve 
almonds  into  such  markets,  but  instead 
almond  reserves  can  be  rolled  over  from 
year  to  year  to  prevent  the  destruction 
of  said  almonds; 

5.  Preclude  the  imposition  of  a  reserve 
or  any  percentage  of  a  reserve  that 
would  prevent  the  release  to  saleable 
channels  of  less  than  125  percent  of  the 
three  previous  years  average  sales 
volume; 

6.  Eliminate  the  branded  advertising 
program  in  sections  981.41  and  981.441; 

7.  Preclude  Board  generic  advertising 
and  promotion  that  is  directed  solely  at 
store  shelf  snack  almonds; 

8.  Provide  for  an  assessment  rate  for 
the  entire  Board  budget  of  no  more  than 
1  cent  per  pound; 


9.  For  each  handler,  preclude  any 
reserve  percentage  from  applying  to 
such  handlers  first  250,000  pounds, 
redetermined  kernel  weight,  of  the  crop 
handled  in  the  particular  crop  year  in 
which  a  reserve  is  imposed  provided 
that  said  handler  taking  advantage  of 
said  exemption;  (a)  has  been  a  handler 
and  paid  assessments  for  each  of  the 
previous  2  years;  (b)  is  not  associated  or 
under  contract  with,  or  a  director, 
controller,  shareholder,  or  owner  of,  or 
a  partner,  in  any  other  handler  facility 
taking  advantage  of  said  exemption; 

10.  Require  seven  affirmative  votes  for 
ail  Board  recommendations  (assuming 
the  Board  remains  at  10  members),  or 
requiring  8  affirmative  votes  (a  super 
majority)  if  it  is  increased  to  12  as  is 
proposed  by  the  Board; 

11.  Require  that  the  number  of 
cooperative  members  on  the  Board 
cannot  exceed  the  percentage  of  total 
industry  almonds  handled  in  the 
preceding  year  by  the  cooperative, 
rounded  to  the  closest  whole  number; 

12.  Require  that  all  incoming 
inspections  must  be  performed  prior  to 
the  last  day  of  February  in  the  then 
current  crop  year; 

The  SNA  Nut  Company  submitted  the 
following  two  proposed  amendments; 

1.  Limit  Board  members  terms  to  six 
consecutive  years  rather  than  nine. 
Members  may  run  again  after  sitting  out 
one  term. 

2.  Require  that  as  a  grower  elected 
member  of  the  Board,  a  person’s  annual 
income  from  almond  production  should 
be  at  least  40  percent  of  his/her  annual 
income.  . 

The  Almond  Growers  Council 
submitted  one  proposed  amendment  as 
follows: 

1.  Change  the  definition  of  grower  as 
follows:  A  grower  is  a  person  whose 
primary  involvement  and  income,  in  the 
almond  industry,  is  derived  from 
growing  almonds. 

Panoche  Creek  Packing  submitted  one 
proposed  amendment  as  follows: 

1.  Delete  the  following  sentence  from 
Section  981.81(a)  of  the  marketing 
order:  “Upon  redetermination  of  the 
kernel  weight  of  almonds  received  by 
handlers  for  their  own  account  as 
provided  in  981.61  such  redetermined 
weight  for  each  handler,  adjusted  for 
receipts  on  which  assessments  have 
been  paid,  shall  be  the  basis  upon 
which  he  shall  pay  assessments.’’ 

The  Vaupel  Associates  submitted  the 
three  following  amendments  on  behalf 
of  eight  almond  growers; 

1.  Exempt  certified  organic  almonds 
from  promotion  and  advertising 
assessments; 

2.  Require  a  specified  portion  of 
production  research  funds  to  be 


expended  for  development  of 
production  methods  which  reduce  or 
eliminate  the  use  of  synthetic 
chemicals; 

3.  Create  an  exemption  for  certified 
organic  almonds  from  reserve 
requirements. 

These  proposals  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

The  public  hearing  is  being  held  for 
the  purpose  of: 

(i)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  order; 

(ii)  Determining  whether  there  is  a 
need  for  the  proposed  amendments  to 
the  order;  and 

(iii)  Determining  whether  the 
proposed  amendments  or  appropriate 
modifications  thereof  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  the  notice  of  hearing  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Counsel,  except  designated 
employees  of  the  General  Counsel 
assigned  to  represent  the  Board  in  this 
rulemaking  proceeding;  and  the  Fruit 
and  Vegetable  Division,  AMS. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Testimony  is  invited  on  the  following 
proposals  or  appropriate  alternatives  or 
modifications  to  such  proposals. 
Proposals  submitted  by  the  Almond 
Board  of  California: 

Proposal  No.  1 

Revise  §  981.14  to  read  as  follows; 
Section  981.14  Cooperative  Handler 

Cooperative  handler  means  any 
handler  as  defined  in  §981.13  of  this 
subpart  and  which  qualifies  for 
treatment  as  a  nonprofit  cooperative 
association  as  defined  in  Section  54001 . 
et  seq.  of  the  California  Food  and 
Agricultural  Code. 

Proposal  No.  2 

Revise  §981.16  to  read  as  follows: 
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Section  981.16  To  Handle 

Tu  handle  means  to  use  almonds 
commercially  of  own  production  or  to 
sell,  consign,  transport,  ship  (except  as 
common  carrier  of  almonds  owned  by 
another)  or  in  any  other  way  to  put 
almonds  grown  in  the  area  of 
production  into  any  channel  of  trade  for 
human  consumption  worldwide.  This 
use  of  almonds  may  take  place  either 
within  the  area  of  production  or  by 
transfer  from  the  area  of  production  to 
points  outside  or  by  receipt  as  first 
receiver  at  any  point  of  entry  in  the 
United  States  or  Puerto  Rico  of  almonds 
grown  in  the  area  of  production, 
exported  therefrom  and  submitted  for 
reentry  or  which  are  reentered  free  of 
duty.  However,  sales  or  deliveries  by  a 
grower  to  handlers,  hullers  or  other 
processors  within  the  area  of  production 
shall  not,  in  itself,  be  considered  as 
handling  by  a  grower. 

Proposal  No.  3 

Amend  §981.18  by  removing  the 
word  “and”  at  the  end  of  paragraph  (b); 
removing  the  period  and  adding  the 
word  “and”  at  the  end  of  paragraph  (c); 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

Section  981.18  Settlement  Weight 

***** 

(d)  For  inedible  kernels  as  defined  in 
§981.8. 

Proposal  No.  4 

Revise  §981.19  to  read  as  follows: 
Section  981.19  Crop  Year 

Crop  year  means  the  twelve  month 
period  from  August  1  to  the  following 
July  31,  inclusive. 

Proposal  No.  5 

Revise  ^  Q«1  21  to  read  as  follows: 
Section  981.21  Trade  Demand 

Trade  demand  means  the  quantity  of 
almonds  (kernel  weight  basis)  which 
commercial  distributors  and  users  such 
as  the  wholesale,  chmn  store, 
confectionery,  bakery,  ice  cream,  and 
nut  salting  trades  will  acquire  from  all 
handlers  during  a  crop  year  for 
distribution  worldwide. 

Proposal  No.  6 

Revise  §§981.30  and  981.31  to  read  as 
follows: 

Section  981.30  Establishment 

The  Almond  Board  shall  consist  of 
twelve  members,  each  with  an  alternate. 

Sedtion  981.31  Membership 
Representation 

Membership  of  the  Board  will  be 
determined  in  the  following  manner: 


(a)  Three  members  and  an  alternate 
for  each  member  shall  be  selected  from 
nominees  submitted  by  each  of  the 
following  groups  designated  in 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
or  from  among  other  qualified  persons 
belonging  to  such  groups: 

(1)  Those  growers  who  market  their 
almonds  through  cooperative  handlers; 
and 

(2)  Those  growers  who  market  their 
almonds  through  other  than  cooperative 
handlers. 

(b)  Two  members  and  an  alternate  for 
each  member  shall  be  selected  from 
nominees  submitted  by  each  of  the 
following  groups  designated  in 
paragraphs  (b)  (1)  and  (2)  of  this  section, 
or  from  among  other  qualified  persons 
belonging  to  such  groups: 

(1)  Cooperative  hanmers;  and 

(2)  All  nandlers,  other  than 
cooperative  handlers. 

(c)  One  member  and  an  alternate  shall 
be  selected  firom  nominees  submitted  by 
each  of  the  following  groups  designated 
in  paragraphs  (c)  (1)  and  (2)  of  this 
section,  or  from  among  other  qualified 
persons  belonging  to  such  groups: 

(1)  The  group  of  cooperative  nandlers 
or  the  group  of  handlers  other  than 
cooperative  handlers,  whichever 
received  for  their  account  more  than  50 
percent  of  the  almonds  delivered  by  all 
growers  as  determined  by  December  31 
of  the  then  current  crop  year;  and 

(2)  Those  growers  whose  almonds 
were  marketed  through  the  handler 
group  identified  in  paragraph  (c)(1)  of 
this  section. 

Proposal  No.  7 

Amend  §  981.32  by  revising  paragraph 

(a),  and  by  amending  paragraph  (b)(2)  by 
removing  the  date  “March  31”  and 
adding  in  its  place  the  date  “December 
31”  to  read  as  follows: 

Section  981.32  Nominations 

(a)  Method.  Each  year  the  terms  of 
office  of  one  third  of  the  Board  shall 
expire,  except  in  1994  when  all  terms  of 
office  shall  expire,  except  where 
otherwise  provided.  Nominees  for  the 
respective  member  and  alternate 
positions  shall  be  chosen  by  ballot 
delivered  to  the  Board.  Nominees 
chosen  by  the  Board  in  this  manner 
shall  be  submitted  by  the  Board  to  the 
Secretary  on  or  before  February  20  of 
each  year  together  with  such 
information  as  the  Secretary  may 
require.  If  a  nomination  for  any  Board 
member  or  alternate  is  not  received  by 
the  Secretary  on  or  before  February  20, 
the  Secretary  may  select  such  member 
or  alternate  from  persons  belonging  to 
the  group  to  be  represented  without 
nomination.  The  Board  shall  mail  to  all 


handlers  and  growers,  other  than  the 
cooperative(s)  of  record,  the  required 
ballots  with  ail  necessary  voting 
information  including  the  names  of 
incumbents  willing'to  accept 
renomination,  and,  to  such  growers  the 
name  of  any  person  proposed  for 
nomination  in  a  petition  signed  by  at 
least  15  such  growers  and  filed  with  the 
Board  on  or  before  January  20. 
Distribution  of  ballots  shall  be 
announced  by  press  releases,  furnishing 
pertinent  information  on  balloting, 
issued  by  the  Board  through  newspapers 
and  other  publications  having  general 
circulation  in  the  almond  producing 
areas. 

***** 

Proposal  No.  8 

Revise  §981.33  to  read  as  follows: 

Section  981.33  Selection  and  Term  of 
Office 

(a)  Members  and  their  respective 
alternates  for  positions  open  on  the 
Board  shall  be  selected  by  the  Secretary 
from  persons  nominated  pursuant  to 

§  981.32,  or,  at  the  discretion  of  the 
Secretary,  from  other  qualified  persons, 
for  a  term  of  office  beginning  March  1. 
Members  and  alternates  shall  continue 
to  serve  until  their  respective  successors 
are  selected  and  qualified. 

(b)  The  term  of  office  of  members  of 
the  Board  shall  be  for  a  period  of  three 
years  beginning  on  March  1  of  the  years 
elected  except  where  otherwise 
provided.  However,  for  the  initial  ten 
members  of  the  Board  selected  pursuant 
to  this  section  and  to  paragraphs  (a)  and 
(b)  of  §  981.31,  three  members  shall 
serve  for  a  term  of  one  year;  three 
members  shall  serve  for  a  term  of  tw'o 
years;  and  four  members  shall  serve  for 
a  term  of  three  years.  At  the  time  of 
nomination  under  §  981.32,  the  Board 
shall  make  this  designation  by  lot.  The 
term  of  office  for  the  two  members 
selected  under  paragraph  (c)  of  §  981.31 
shall  always  be  for  a  period  of  one  year. 

(c)  Board  members  may  serve  for  a 
total  of  nine  consecutive  years. 

Members  who  have  served  for  nine 
consecutive  years  must  leave  the  Board 
for  at  least  one  year  before  becoming 
eligible  to  serve  again.  A  person  who 
currently  has  served  less  than  nine 
consecutive  years  on  the  Board  may  not 
be  nominated  to  a  new  three  year  term 
if  his  or  her  total  consecutive  years  on 
the  Board  at  the  end  of  that  new  term 
would  exceed  nine  years.  This 
limitation  on  tenure  shall  not  include 
service  on  the  Board  prior  to  1994. 

Proposal  No.  9 

Revise  §981.34  to  read  as  follows: 
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Section  98U4  Qualification  and 
Acceptance 

Any  person  to  be  selected  as  a 
member  or  alternate  of  the  Board  shall, 
prior  to  such  selection,  qualify  by 
providing  such  background  information 
as  necessary  and  by  advising  the 
Secretary  that  he/she  agrees  to  serve  in 
the  position  for  which  nominated. 

Grower  members  and  alternates  may  be 
growers  or  employees  of  growers,  and 
handler  members  and  alternates  may  be 
handlers  or  employees  of  handlers.  In 
the  event  any  member  or  alternate 
ceases  to  be  qualified  for  the  position  for 
which  select^,  that  position  shall  be 
deemed  vacant. 

Proposal  No.  10 

Amend  §  981.40  by  revising 
paragraphs  (b)  and  (c)  and  amending 
paragraph  (e)  by  removing  the  word 
“seven”  and  adding  in  its  place  the 
word  "eight”  to  read  as  follows: 

Section  981.40  Procedure 

(a)  *  *  * 

(b)  Quorum.  The  presence  of  eight 
members  shall  be  required  to  constitute 
a  quorum.  All  decisions  of  the  Board 
shall  be  as  follows  except  where 
otherwise  specifically  provided:  8  or  9 
members  present  6  votes,  10  members 
present  7  votes.  11  or  12  members 
present  8  votes. 

(c)  Voting  by  mail,  telegram  or  fax. 

The  Board  may  vote  by  mail,  telegram 
or  fax  upon  written  notice  to  all 
members,  or  alternates  acting  in  their 
place,  including  in  the  notice  a 
statement  of  a  reasonable  time,  not  to 
exceed  10  days,  in  which  a  vote  by  mail, 
telegram  or  must  be  received  by  the 
Board  for  counting.  Voting  by  mail, 
telegram  or  fax  shall  not  be  permitted  at 
any  assembled  meeting  of  the  Board. 
When  a  proposition  is  submitted  for 
vote  by  mail,  telegram  or  fax,  at  least  ten 
members  of  the  Board  must  vote  in  favor 
of  its  passage  or  the  proposition  shall  be 
defeated. 

***** 

Proposal  No.  11 

Amend  §  981.41  by  amending 
paragraph  (c)  by  removing  all  text 
following  the  words  “15  percent”  in  the 
last  sentence  and  removing  the  colon 
after  “15  percent”  and  adding  in  its 
place  a  period. 

Proposal  No.  12 

Ammd  §  981.49  by  amending  the 
introductory  paragraph  by  removing  the 
word  “six”  and  adding  in  its  place  the 
word  “eight”  and  by  revising  paragraph 
(b)  to  read  as  follows: 


Section  981.49  Board  Estimates  and 
Recommendations 

***** 

(b)  The  estimated  handler  carryover 
and  the  estimated  reserve  inventory  as 
of  July  31; 

***** 

Proposal  No.  13 

Amend  §  981 .60  by  revising  paragraph 
(b)  to  read  as  follows: 

Section  981.60  Determination  of 
Kernel  Weight 

(a)  *  *  * 

(b)  Almonds  for  which  settlement  is 
made  on  unshelled  weight.  The 
settlement  weight  for  unshelled 
almonds  shall  be  determined  on  the 
basis  of  representative  samples  of 
unshelled  almonds  reduced  to  shelled 
weight. 

Proposal  No.  14 

Amend  §  981.61  by  revising  the  last 
sentence  to  read  as  follows: 

Section  981.61  Redetermination  of 
Kernel  Weight 

*  *  *  Weights  used  in  such 
computations  for  various  classifications 
of  almonds  shall  be:  (a)  for  unshelled 
almonds,  the  kernel  weight  based  on 
representative  samples  reduced  to 
shelled  weight;  (b)  for  shelled  almonds, 
the  net  wei^t;  and  (c)  for  shelled 
almonds  used  in  production  of  almond 
products,  the  net  weight  of  such 
almonds. 

Proposal  No.  15 
Remove  §981.62. 

Proposal  No.  16 

Amend  §  981.66  by  revising  paragraph 
(e)  and  by  revising  the  introductory 
paragraph  in  §  981.67  by  changing  ail 
references  to  the  date  “September  1”  to 
“December  31”. 

Proposal  No.  17 

Amend  §981.70  by  revising  the  first 
sentence  to  read  as  follows: 

Section  981.70  Records  and 
Verification 

Each  handler  shall  keep  records 
which  will  clearly  show  the  details  of 
his  Or  her  receipts  of  almcmds, 
withholdings,  sales,  shipments, 
inventories,  reserve  disposition, 
advertising  and  promotion  activities,  as 
well  as  other  pertinent  information 
regarding  his  or  her  operation  pursuant 
to  the  provisions  of  this  part:  Provided, 
That,  such  records  shall  be  kept  in  the 
State  of  California.  *  *  * 


Proposal  No.  18 

Add  a  new  §981.76  to  read  as  follows: 
Section  981.76  Han  dler  List  of  Growers 

No  later  than  December  31  of  each 
crop  year,  each  handler  governed  by  this 
subpart  shall  submit  to  the  Board  a 
complete  list  of  growers  who  have 
delivered  almonds  to  such  handler 
during  that  crop  year. 

Proposal  No.  19 

Revise  §981.80  to  read  as  follows: 
Section  981.80  Expenses 

The  Board  is  authorized  to  incur  such 
expenses  as  the  Secretary  may  find  are 
reasonable  and  likely  to  be  incurred  by 
it  for  the  maintenance  and  functioning 
of  the  Board.  The  Board  may  contract 
for  a  period  of  up  to  five  years  for 
services,  goods  or  other  reasonable 
expenses.  Such  a  multi-year  contract 
will  remain  binding  upon  the  parties 
according  to  its  terms  while  the  Order 
is  in  effect.  The  Board  may  accumulate 
and  maintain  a  reserve  fund  for  such 
purposes  as  the  Secretary  may 
determine  appropriate.  The 
recommendations  of  the  Board  as  to  the 
expenses  for  each  crop  year,  together 
with  all  data  supporting  such 
recommendations  shall  be  submitted  to 
the  Secretary  on  or  before  August  1  of 
the  crop  year  in  connection  with  which 
such  recommendation  is  made. 

Proposal  No.  20  ^ 

Amend  §  981.81  by  adding  a  new 
paragraph  (e)  and  add  §  981.475  to  read 
as  follows: 

Section  981.81  Assessments 

***** 

(e)  Any  assessment  not  paid  by  a 
handler  within  a  period  of  time 
prescribed  by  the  Board  may  be  subject 
to  an  interest  or  late  payment  charge  or 
both.  The  period  of  time,  rate  of  interest 
and  late  payment  charge  shall  be  as 
recommended  by  the  Board  and 
approved  by  the  Secretary.  Subsequent 
to  such  approval,  all  assessments  not 
paid  within  the  prescribed  period  of 
time  shall  be  subject  to  an  interest  or 
late  payment  charge  or  both. 

Section  981.475  Interest  and  Late 
Payment  Charges 

(a)  Interest  charges.  There  shall  be  an 
interest  charge  for  any  assessment  not 
received  at  the  Board’s  office  within  30 
days  of  the  invoice  date  shown  on  the 
handler’s  assessment  statement.  The 
interest  rate  shall  be  the  current 
commercial  prime  rate  of  the  Board’s 
bank  plus  3  percent  and  shall  be  applied 
to  the  unpaid  balance. 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Proposed  Rules 


43569 


(b)  Late  payment  charges.  In  addition 
to  the  interest  charges  described  above, 
the  Board  shall  impose  a  late  payment 
charge  of  an  additional  five  percent  on 
any  assessment  plus  accrued  interest 
not  received  at  the  Board’s  office  within 
60  days  of  the  invoir.e  date  shown  on 
the  handler’s  assessment  statement. 

Proposal  No.  21 

Amend  §981.90  by  revising  paragraph 
(b)(2),  redesignating  and  republishing 
{b){3)  as  (b)(4)  and  adding  a  new  (b)(3). 
to  read  as  follows: 

Section  981.90  Effective  Time, 
Suspension,  or  Termination 

(a)  *  *  * 

(b) (1)*  *  * 

(2)  When  favored  by  growers.  The 
Secretary  shall  terminate  the  provisions 
of  this  subpart  at  the  end  of  any  crop 
year  whenever  he  finds  that  such 
termination  is  favored  by  a  majority  of 
the  growers  of  almonds  who  have  been 
engaged  in  the  production  of  almonds 
for  market  within  the  State  of  California 
during  the  current  crop  year.  In  order 
for  such  a  vote  to  be  effective,  the 
majority  voting  to  terminate  must  also 
be  determined  to  have  produced  more 
than  50  percent  of  the  volume  of  all 
almonds  produced  for  market  within  the 
state  during  that  crop  year.  Termination 
under  this  provision  must  be  announced 
on  or  before  July  1  of  the  current  crop 
year  in  order  for  it  to  be  effective  for  the 
following  crop  year. 

(3)  In  any  event,  the  Secretary  shall 
conduct  a  referendum  as  soon  as 
practical  after  the  end  of  the  fiscal  year 
ending  July  31, 1999,  and  at  such  time 
every  fifth  year  thereafter,  to  ascertain 
whether  continuation  of  the  Order  is 
favored  by  a  majority  of  almond  growers 
who  have  been  engaged  in  the 
production  of  almonds  for  market 
within  the  State  of  California  during  the 
current  crop  year.  In  order  for  such  a 
vote  to  be  effective,  the  majority  voting 
for  continuation  or  termination  must 
also  be  determined  to  have  produced 
during  that  crop  year  more  than  50 
percent  of  the  volume  of  all  almonds 
produced  for  market  within  the  state. 
Termination  under  this  provision  must 
be  announced  on  or  before  July  1  of  the 
current  crop  year  in  order  to  be  effective 
•for  the  following  crop  year. 

(4)  If  enabling  legislation  is 
terminated.  The  provisions  of  this 
subpart  shall,  in  any  event,  terminate 
whenever  the  provisions  of  the  act 
authorizing  them  cease  to  be  in  eff^. 
****** 

Proposal  No.  22 

Amend  §981.441  as  follows:;-  ■  ..i  , 


Remove  the  date  “June  30’’  in 
paragraph  (b)  and  add  in  its  place  “July 
31’’: 

Remove  the  date  “July  15’’  in 
paragraph  (c)(6)  and  add  in  its  place 
“August  15’’; 

Remove  the  date  “July  15’’  in 
paragraph  (d)(l)(i)(C)  and  add  in  its  ' 
place  “August  15’’; 

Remove  the  date  “July  15’’  in 
paragraph  (d)(l)(iii)(C)  and  add  in  its 
place  “August  15’’;  and 

Remove  the  date  “June  30”  in 
paragraph  (e)(3)  and  add  in  its  place 
“July  31”. 

Proposal  No.  23 

Amend  §981.467  by  amending 
paragraph  (a)  by  removing  the  date  “July 
1”  and  adding  in  its  place  “August  1”. 

Proposal  No.  24 

Amend  §981.472  by  amending 
paragraph  (a)  by  removing  the  dates 
“July  1  to  August  31”  and  adding  in  its 
place  “August  1  to  July  31.  Interest  and 
Late  Payment  Charges.” 

Proposals  submitted  by  Mr.  Brian 
Leighton  on  behalf  of  Cal-Almond,  Inc.: 

Proposal  No.  25 

Revise  §981.4  to  read  as  follows: 
Section  981.4  Almonds 

Almonds  means  (unless  otherwise 
specified)  all  varieties  of  almonds 
(except  bitter  almonds  and  organically 
grown  almonds  as  certified  to  be  such 
by  the  California  Department  of  Food 
and  Agriculture,  or  their  authorized 
representative,  and  further  provided 
that  said  organically  grown  almonds  are 
organically  processed  and  handled,  as 
certified  by  the  California  Department  of 
Food  and  Agriculture,  or  its  authorized 
representatives),  either  shelled  or 
unshelled,  grown  in  the  State  of 
California,  and  for  the  purposes  of 
research,  includes  almond  shells  and 
hulls. 

Proposal  No.  26 

Amend  §  981.31  by  requiring  that  the 
cooperative  representation  on  the  Board 
cannot  exceed  the  percentage  of  the 
industry  tonnage  handled  by  the 
cooperative  in  the  preceding  year.  No 
specific  amendatory  language  was 
provided. 

Proposal  No.  27 

Amend  §981.40  by  revising  paragraph 
(b)  as  follows: 

Section  981.40  Procedure 

(a) *  *  * 

(b)  Quorum.  All  decisions  of  the 
BoaM  shall  be,by  a  majority  vote  of  the 
.  members  present  plus  one  additional 


vote.  The  presence  of  six  members  shall 
be  required  to  constitute  a  quorum.  (If 
the  Board’s  recommendation  to  increase 
to  12  the  number  of  Board  members, 
then  the  last  sentence  of  paragraph  (b) 
should  be  changed  to  “eight  members 
shall  be  required  to  constitute  a 
quorum.”] 

***** 

Proposal  No.  28 

Amend  §981.40  by  revising  paragraph 
(e)  and  amend  §  981.41  by  removing 
paragraph  (c)  and  redesignating 
paragraph  (d)  as  paragraph  (c);  by 
removing  paragraph  (e);  and  by  revising 
paragraphs  (a),  (b),  (c)  introductory  text, 
(c)(4)  and  adding  (c)(5)  to  read  as 
follows: 

Section  981.40  Procedure 

(e)  Additional  voting  requirements. 
Adoption  of  recommendations  by  the 
Board  with  respect  to  projects  pursuant 
to  §981.41  involving  production 
research,  marketing  research  and 
development  projects,  and  marketing 
promotion  including  paid  advertising, 
shall  require  at  least  seven  affirmative 
votes. 

Section  981.41  Research  and 
Development 

(a)  General.  The  Board,  with  the 
approval  of  the  Secretary,  may  establish 
or  provide  for  the  establishment  of 
projects  involving  production  research, 
marketing  research  and  development 
projects,  and  marketing  promotion 
including  paid  advertising,  designed  to 
assist,  improve,  or  promote  the 
marketing,  distribution,  consumption  or 
efficient  production  of  almonds.  The 
expenses  of  such  projects  shall  be  paid 
from  funds  collected  pursuant  to 

§  981.81(a). 

(b)  Authorization.  If,  on  the  basis  of 
an  Almond  Board  recommendation 
pursuant  to  §  981.40(a)  with  respect  to 
projects  pursuant  to  this  section,  and 
appertaining  rules  and  regulations 
established  by  the  Secretary  on  the 
recommendation  of  the  Board,  and  upon 
notice  and  comment  pursuant  to  the 
Administrative  Procedures  Act,  the 
Secretary  concurs  that  such  activity 
should  be  permitted,  he  shall  authorize 
such  activities. 

(c)  Promotion  guidelines.  All 
marketing  promotion  activity  engaged  in 
by  the  Board,  including  paid 
advertising,  shall  be  subject  to  the 
following  terms  and  conditions; 

(D*  *  * 

(2)*  *  *  ' 

(3) *  *  * 

(4)  No  promotion  or  advertising  shall 
be  directed  solely  at  snack  almonds  nor 

.  shall  the  primary  purpose  of  any  Board 


43570 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Proposed  Rules 


advertising  or  (nomotion  be  directed  for 
the  consumption  or  sale  of  snack 
almonds. 

(5)  Upon  conclusion  of  each  activity, 
but  at  least  annually,  the  Board  shall 
summarize  and  report  the  results  of 
such  activity  to  its  members  and  te  the 
Secretary. 

Proposal  No.  29 

Amend  §981.41  by  removing  the 
second  sentence  in  paragraph  (a)  and  by 
removing  §  981.441. 

Proposal  No.  30 

Amend  §  981.47  by  revising  the  last 
sentence  to  read  as  follows; 

Section  981.47  Method  of  Establishing 
Salable  and  Reserve  Percentages 

*  *  *  The  total  saleable  percentage 
shall  not  be  less  than  125  percent  of  the 
average  sales  volume  for  the  previous 
three  crop  years. 

Proposal  No.  31 

Remove  §§  981.51,  981.54,  981.55  and 
981.66;  revise  §  981.48;  amend  §  981.50 
by  revising  the  first  sentence;  amend 
§  981.52  by  removing  the  last  sentence; 
and  revise  §  981.67  to  read  as  follows; 

Section  981.48  Increase  of  Salable 
Percentage 

Upon  request  by  the  Board  or,  if  the 
Boa^  should  foil  to  request,  by  two  oi 
more  handlers  who  have  handled  at 
least  15  percent  of  all  almonds  handled 
in  the  preceding  crop  year,  and  after 
findings  of  foct  (based  upon  a  revision 
of  the  estimates  required  under  §  981.49 
and  other  pertinent  information)  the 
quantity  of  saleable  almonds  is  not 
sufficient  to  satisfy  trade  demand  and 
desirable  carryover  requirements  for  the 
crop  year,  the  Secretary  may  increase 
the  saleable  percentage.  Such  findings 
shall  be  made  in  the  manner  specified 
in  §  981.47.  If  the  Secretary  does  not 
increase  the  saleable  percentage  to  100 
percent  prior  to  the  end  of  the  then 
current  crop  year,  any  reserve 
percentage  not  released  during  the  then 
current  crop  year  will  be  continued  into 
the  succeeding  crop  year  and  this  fact 
will  be  considered  by  the  Board  and 
Secretary  in  determining  any  new  crop 
year  saleable  and  reserve  percentages. 

Section  981.50  Reserve  Obligation 

Whenever  salable  and  reserve 
percentages  are  in  effect  for  a  crop  year, 
each  handier  shall  withhold  from 
handling  a  quantity  of  almonds  having 
a  kernel  weight  equal  to  the  reserve 
p>ercentage  of  the  kernel  weight  of  all 
almonds  such  handler  receives  for  that 
.  handler’s  account  during  the  crop  year; 
Provided,  That,  any  quantity  of  almonds 


disposed  of  pursuant  to  §  981.67.  in  a 
manner  permitting  accountability  to  the 
Board,  shall  not  be  included  in  such 
receipts.  *  *  * 

Section  981.67  Disposition  by  Handler 

If  a  handler  desires  not  to  hold  the 
handler’s  reserve  percentage  established 
for  any  crop  year,  or  held  over  through 
any  succeeding  crop  year,  the  handler 
may,  upon  notification  to  the  Board, 
transfer  all  or  any  portion  of  said 
handler’s  reserve  to  any  other  handler, 
provided  said  buying  handler  fully 
accounts  to  the  Board  for  the  selling 
handler’s  reserve.  The  buying  handler 
must  be  a  handler  of  record  at  the 
beginning  of  the  crop  year  in  which  the 
reserve  was  imposed.  The  Board  shall 
not  be  concerned  about  the  sales  price 
or  any  other  arrangements  between  the 
selling  handler  and  the  buying  handler 
except  to  account  for  the  buying  handler 
being  (^ligated  for  the  selling  handler’s 
reserve  obligation.  If  a  handler  desires 
not  to  hold  such  handler’s  own  res^ve, 
but  makes  no  arrangements  for  another 
handler  to  receive  and  become  obligated 
for  such  handler’s  reserve,  such  handler 
may  make  such  reserve  available  to  the 
Board  pursuant  to  §981.52,  and  said 
Board  shall  promptly  dispose  of  said 
reserve  to  the  highest  bidding  handler, 
after  notification  to  all  handlers,  and 
pay  the  net  proceed  (after  costs  of 
disposition)  to  the  surrendering  handler. 
If  no  handler  bids  for  the  purchase  of 
said  reserve  almonds,  the  Board  shall 
promptly  dispose  of  said  almonds  into 
charitable  outlets,  provided  they  are  not 
for  resale. 

Proposal  No.  32 

Amend  §  981.49  by  revising  the 
introductory  paragraph  and  paragraph 
(f)  to  read  as  follows: 

Section  981.49  Board  Estimates  and 
Recommendations 

To  aid  the  Secretary  in  fixing  the 
saleable  and  reserve  percentages,  tbe 
Board  shall  furnish  to  the  Secretary,  not 
later  than  August  1.  the  following  . 
estimates  (kernel  weight  basis)  and 
recommendations  for  the  crop  year,  and 
in  the  event  the  Secretary  is  not 
performing  any  economic  studies  with 
respect  to  a  reserve,  based  upon  an 
economic  study  conducted  by  an 
independent  contractor  paid  for  with 
Board  assessments,  shall  be  adopted  by 
the  affirmative  vote,  as  set  forth  in 
§  981.40(b). 

***** 

(f)  An  economic  study  conducted  by 
an  independmit  economist  determining 
that  suc^  a  reserve  would  effectuate  the 
purposes  of  the  Act  in  raising  returns  to 


growers,  taking  into  account  of  the  costs 
of  holding  said  reserve. 

***** 

Proposal  No.  33 

Ammid  §981.49  by  revising  paragraph 
(e)  to  read  as  follows; 

Section  981,49  Board  Estimates  and 
Recommendations 
***** 

(e)  The  recommended  salable  and 
reserve  percentages  to  be  established, 
after  establishing  the  average  sales 
volume  for  the  three  previous  years,  and 
accounting  for  the  fact  that  said  saleable 
percentage  shall  not  be  less  than  125 
percent  of  the  average  sales  for  the  three 
previous  crop  years. 
***** 

Proposal  No.  34 

Revise  §981.50  to  read  as  follows; 
Section  981.50  Reserve  Obligation 
Whenever  saleable  and  reserve 
percentages  are  in  effect  for  a  crop  year, 
each  handler  shall  withhold  from 
handling  a  quantity  of  almonds  having 
a  kernel  weight  to  the  reserve 
percentage  of  the  kernel  weight  of  all 
almonds  such  handler  receives  for  his/ 
her  own  account  during  the  crop  year, 
in  excess  of  the  first  250.000  pounds 
redetermined  kernel  weight;  Provided, 
That,  said  250,000  pound  exemption 
does  not  apply  to  a  handler  who  has  not 
been  a  handler  and  paid  assessments  for 
each  of  the  two  previous  crop  years, 
and/or  to  one  who  is  associated  or 
under  contract  with,  or  is  a  director, 
controller,  shareholder,  or  owner  of,  or 
a  partner  in  any  other  handler  focility 
taking  advantage  of  said  exemption. 
Provided  further,  that  any  quantity  of 
almonds  delivered  to  outlets  such  as 
poultry  or  animal  feed  or  crushing  into 
oil.  in  a  manner  permitting 
accountability  to  the  Board,  shall  not  be 
included  in  such  receipts.  The  quantity 
of  almonds  hereby  required  to  be 
withheld  from  handhng  shall  constitute, 
and  may  be  referred  to  as  the  “reserve” 
or  “reserve  obligation”  of  a  handler.  The 
almonds  handled  as  saleable  almonds 
by  any  handler,  in  accordance  with  the 
provisions  of  this  part,  ^all  be  deemed 
to  be  that  handler’s  quota  fixed  by  the 
Secretary  within  the  meaning  of  section 
8a{5)  of  the  Act. 

Proposal  No.  35 

Revise  §  981.70  to  read  as  follows; 

Section  981.70  Records  and 
Verification. 

Each  handler  shall  keep  recwds 
vvhich  shall  clearly  show  the  details  of 
his/her  receipt  of  almonds, 
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withholdings,  sales,  shipments, 
inventories,  reserve  disposition,  and 
other  pertinent  information  in  respect  to 
his  operations  pursuant  to  the 
provisions  of  this  part.  Such  records 
shall  be  retained  by  the  handler  for  two 
years  after  the  end  of  the  crop  year  to 
which  they  apply.  Each  handler’s 
premises  shall  be  accessible  to 
authorized  representatives  of  the  Board 
and  the  Secretary  for  examination  and 
audit  of  the  aforesaid  records  and  for 
inspection  and  observation  of  almonds. 
The  Board  may  make  such  checks  of 
almonds  or  audits  of  each  handler’s 
records  only  after  providing  at  least  24 
hours  advance  notice  to  the  handlers 
(which  notice  requirement  may  be 
waived  in  writing  by  the  handler),  and 
said  audit  may  only  be  done  to  insure 
that  accurate  information  as  required  in 
this  part  is  being  furnished  by  handlers. 
Handlers  are  not  required  to  provide 
any  labor  or  equipment  to  the  Board  to 
facilitate  said  inspection,  other  than  to 
merely  make  said  records  and  almonds 
available  for  inspection. 

Proposal  No.  36 

Amend  §981.71  by  removing  the  first 
sentence  and  adding,  in  its  place,  two 
new  sentences  to  read  as  follows: 

Section  981.71  Record  of  receipts 

For  the  purpose  of  establishing  any 
reserve  obligaticm,  furnishing  statistical 
information  and  assessments  to  the 
Board  necessary  for  the  conduct  of  its 
operations,  each  handler  shall  have 
incoming  inspections  conducted  on  all 
almonds  to  be  received  for  that  crop 
year  no  later  than  the  last  day  of 
February  for  the  then  current  crop  year. 
Each  handler,  on  receiving  almonds  for 
his  own  account,  shall  issue  to  the 
person  fi-om  whom  so  received  a  receipt 
therefore.  *  *  * 

Proposal  No.  37 

Remove  all  references  to  creditable 
advertising  in  §981.81,  paragraphs  (a) 
and  (b).  No  specific  amendatory 
language  was  provided. 

Proposal  No.  38 

Revise  §981.80  and  amend  §981.81 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

Section  981.80  Expenses 

The  Board  is  authorized  to  incur  such 
expenses  as  the  Secretary  may  find  are 
reasonable  and  likely  to  be  incurred  by 
it  during  each  crop  year,  for  the 
maintenance  of  an  operating  reserve 
fund,  and  for  such  purposes  as  the 
Secretary  may,  pursuant  to  the 
provisions  of  this  subpart,  determine  to 
be  appropriate,  provided,  however,  that 


the  assessment  rate  assessed  pursuant  to 
§981.81  shall  not  exceed  $.01  per 
pound  of  almonds,  kernel  weight  basis, 
received  by  a  handler  for  his  own 
account,  except  pursuant  to  the 
provisions  of  §  981.81(e).  The 
recommendation  of  the  Board  as  to  the 
expenses  for  each  such  year,  together 
with  all  data  supporting  such 
recommendation,  shall  be  submitted  to 
the  Secretary  on  or  before  August  1  of 
the  crop  year  in  connection  with  which 
such  recommendation  is  made,  and  the 
Secretary  shall  not  impose  any 
assessment  rate  until  after  complying 
with  the  notice  and  comment 
provisions,  and  the  other  requirements 
of  the  Administrative  Procedure  Act. 

Section  981.81  Assessment 

***** 

(e)  Under  no  circumstances  shall  the 
assessment  rate  imposed  for  any  crop 
year  exceed  $.01  per  pound.  If  the 
Secretary  determines  that  any  increase 
in  the  assessment  rate  is  necessary  in 
order  to  secure  sufficient  funds,  as 
described  in  paragraph  (a)  of  this 
section,  the  amount  of  the  increased 
assessment  in  excess  of  $.01  per  pound, 
shall  be  the  amount  of  the  reduction 
from  the  $.01  per  pound  limitation  for 
the  following  crop  year. 

Proposal  No.  39 

Amend  §  981.90  by  redesignating 
para^aph  (b)(2)  as  (b)(2)(i)  and  adding 
a  new  paragraph  (b)(2)(ii)  to  read  as 
follows: 

Section  981.90  Effective  Time, 
Suspension,  or  Termination 

***** 

(b)*  *  * 

(b)(2)(ii)  The  Secretary  shall  conduct 
a  referendum  within  the  period 
beginning  May  1, 1996  and  ending  July 
15, 1996,  to  ascertain  whether 
continuance  of  the  Almond  Marketing 
Order  is  favored  by  growers.  The 
Secretary  shall  conduct  such 
referendum  within  the  same  period 
every  fourth  fiscal  period  thereafter. 

Proposal  No.  40 

Amend  §  981.90  by  adding  a  new 
paragraph  (b)(2)(iii)  to  read  as  follows: 

Section  981.90  Effective  Time. 
Suspension,  or  Termination 

(a)  *  *  * 

(b)  *  ‘  • 

(b)(2)(iii)  No  later  than  January  31, 
1996,  each  handler  shall  provide  to  the 
Almond  Board  a  list  of  the  names  and 
addresses  of  all  growers  from  whom 
said  handler  received  almond 
production  for  the  then  current  crop 
year.  The  Almond  Board  shall  provide. 


upon  written  request,  to  any  handler, 
grower,  or  representative  of  either  the 
complete  list  of  the  names  and 
addresses  of  all  said  growers  submitted 
to  said  Almond  Board,  but  they  shall  be 
distributed  in  such  a  way  that  handler 
affiliation  is  not  identified.  The  Board 
may  charge  said  requester  for  the 
Board’s  production  and  mailing  costs. 

Proposal  No.  41 

Amend  the  order  to  authorize 
payment  of  interest  in  the  event  a  suit 
or  administrative  petition  on  payment  of 
the  assessments  is  successful.  No 
specific  amendatory  language  was 
provided. 

Proposals  submitted  by  SNA  Nut 
Company,  Inc.: 

Proposal  No.  42 

Amend  §981.33  by  allowing  each 
new  Board  member  to  serve  for  a  total 
of  six  consecutive  years  beginning  with 
the  election  of  nominees  under  this 
section.  Members  who  have  served  for 
six  consecutive  years  must  leave  the 
Board  for  one  year  before  becoming 
eligible  to  serve  again.  No  specific 
amendatory  language  was  provided. 

Proposal  No.  43 

Amend  the  marketing  order  to  require 
that  grower  elected  members  of  the 
Board’s  annual  income  from  almond 
production  be  at  least  40  percent  of  its 
income.  No  specific  amendatory 
language  was  provided. 

Proposal  submitted  by  Almond 
Growers  Council: 

Proposal  No.  44 

Revise  §  981.12  to  read  as  follows: 
Section  981.12  Grower 

Grower  is  a  person  whose  primary 
involvement  and  income,  in  the  almond 
industry,  is  derived  ftx>m  growing 
almonds. 

Proposal  submitted  hy  Panoche  Creek 
Packing: 

Proposal  No.  45 

Amend  §  981.81  by  deleting  the 
second  sentence  from  paragraph  (a). 

Proposals  submitted  by  Vaupel 
Associates  on  behalf  of  eight  almond 
growers: 

Proposal  No.  46 

Amend  §  981.41  hy  amending 
paragraph  (a)  by  adding  a  sentence  at 
the  end  of  the  paragraph  to  read  as 
follows: 

Section  981.41  Research  and 
Development 

(a)  *  *  *  Notwithstanding  the 
foregoing,  handlers  will  not  be  assessed 
for  marketing  promotion,  including 
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advertising,  for  the  number  of  pounds  of 
certiHed  organic  almonds  handled. 

***** 

Proposal  No.  47 

Amend  §981.41  by  amending 
paragraph  (a)  by  adding  a  sentence  at 
the  end  of  the  paragraph  to  read  as 
follows: 

Section  981.41  Research  and 
Development 

(a)  •  •  *  A  minimum  of  25  percent  of 
funds  collected  for  projects  involving 
production  research  shall  be  spent  on 
research  and  development  of  production 
methods  which  reduce  or  eliminate  the 
use  of  synthetic  chemicals  in  the 
production  and  handling  of  almonds. 

Proposal  No.  48 

Amend  §  981.47  by  designating  the 
existing  paragraph  as  (a)  and  adding 
paragraph  (b)  to  read  as  follows; 

Section  981.47  Method  of  Establishing 
Salable  and  Reserve  Percentages 

***** 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a),  the  Secretary  shall 
exempt  from  any  reserve  that  is 
established,  that  part  of  the  crop  which 
is  sold  as  “certified  organic”  under 
standards  established  by  the  Organic 
Foods  Production  Act  of  1990,  (7  U.S.C. 
§  2101,  et  seq.)  and  the  California 
Organic  Foods  Act  of  1990,  as  amended. 
The  Board  shall  propose  regulations  to 
assure  procedures  to  implement  this 
section. 

Amend  §  981.50  by  inserting  after  the 
words,  “into  oil”,  the  words,  “or  sold  as 
certified  organic”. 

The  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service, 
submitted  the  following  two  proposals; 

Proposal  No.  49 

Make  such  changes  as  may  be 
necessary  to  the  order  to  conform  with 
any  amendment  thereto  that  may  result 
from  the  hearing. 

Proposal  No.  50 

Provide  authority  to  conduct  a 
continuance  referendum  on  a  periodic 
basis. 

(Authority:  7  U.S.C  601-674) 

Dated:  August  3, 1993. 

LJ*.  Massaro, 

Acting  Administrator. 

iFR  Doc.  93-19843  Filed  8-16-93;  8:45  ami 
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7  CFR  Part  1004 
[DA-98-23] 

Milk  in  the  Middle  Atlantic  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION;  Proposed  suspension  of  rule. 

SUMMARY:  This  action  invites  written 
comments  on  a  proposal  to  suspend 
certain  portions  of  a  provision  of  the 
Middle  Atlantic  Federal  milk  marketing 
order  for  the  months  of  September  1993 
through  February  1994.  For  those 
months,  the  proposal  would.relax  the 
limit  on  the  period  of  automatic  pool 
plant  status  for  supply  plants  and 
reserve  processing  plants.  The 
suspension  was  requested  by  a 
federation  of  cooperative  associations 
representing  approximately  90  percent 
of  the  market’s  producer  milk.  The 
proponent  contends  that  this  action  is 
necessary  to  assure  that  producer  milk 
which  has  been  historically  associated 
with  the  market  will  continue  to  be 
pooled  under  the  order  without 
incurring  unnecessary  and  uneconomic 
movements  of  milk  for  the  purpose  of 
maintaining  pool  status. 

DATES:  Comments  are  due  no  later  than 
September  1, 1993. 

ADDRESSES:  Comments  (two  copies) 
should.be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certifted  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 


Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform,  This  action  in  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  action  will  not 
preempt  ahy  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  an 
order  or  to  be  exempted  firom  the  order. 

A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the  • 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674), 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Middle  Atlantic  marketing 
area  is  being  considered  for  the  months 
of  September  1993  through  February 
1994: 

1.  In  §  1004.7(e),  the  word 
“immediately”  and  the  words  “for  each 
of  the  following  months  of  March 
through  August”. 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
/^S/Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  15th  day  after  publication 
of  this  notice  in  the  Federal  Register. 
The  filing  period  is  limited  to  fifteen 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27  (b)). 
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Statement  of  Consideration 

The  proposed  action  would  suspend 
certain  portions  of  the  pool  plant 
definition  which  allows  supply  plants 
and  reserve  processing  plants  that  have 
met  pooling  requirements  by  moving 
milk  to  pool  distributing  plants  during 
the  immediately  preceding  months  of 
September  through  February  to  retain 
pool  status  for  the  months  of  March 
through  August.  The  proposed 
suspenskm  %voukl  relax  the  limit  on  the 
period  of  automatic  pool  plant  status  for 
the  period  of  September  1993  through 
February  1994. 

According  to  the  Pennmarva 
Dairymen's  Federation  request,  a 
decline  in  the  percentage  of  the  Middle 
Atlantic  market's  producer  milk  used  in 
Class  land  a  reduction  of  products 
processed  at  pool  distributing  plants 
have  made  maintaining  pool  status 
difficult  for  producers  whose  milk 
historically  has  been  associated  with  the 
market.  Pennmarva  stated  that  the 
proposed  action  is  necessary  to  ensure 
that  producers  whose  milk  has  been 
displaced  from  plants  that  have  shifted 
their  regulatory  status  to  the  New  York- 
New  Jersey  order  (Order  2)  maintain 
association  with  the  Middle  Atlantic 
marketing  order,  thus,  eliminating 
unnecessary  and  uneconomical 
movements  of  milk  to  maintain  pool 
status. 

List  of  Sul^ects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1004  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  August  9. 1993. 

L.P.  Massaro, 

Acting  Administrator 

IFR  Doc.  93-19669  Filed  8-16-93;  8:45  ami 
BILLING  COM  3410-02-P 

DEPARTMENT  OF  ENERGY 
10  CFR  Part  766 

Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund; 
Procedures  for  Special  Assessment  of 
Domestic  Utilities 

AGENCY:  Office  of  Environmental 
Restoration  and  Waste  Management, 
Energy. 

ACTION:  Notice  of  proposed  rulemaking; 
rescheduling  of  public  hearing. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  fovironmental 
Restoration  and  Waste  Management 
published  a  proposed  rule  on  August  2, 


1993  entitled  "Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund;  procedures  for  Special 
Assessment  of  Domestic  Utilities.”  (58 
FR  41164)  These  regulations  implement 
sections  1801  and  1802  of  the  Atomic 
Energy  Act  of  1954  (Act),  as  amended  by 
the  Energy  Policy  Act  of  1992  and  create 
the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  (Fund)  providing  for  a  Special 
Assessment  of  domestic  utilities  for 
payment  into  the  Fund.  This  notice 
announces  a  new  public  hearing  date 
that  was  previously  scheduled  for 
Thursday  August  19, 1993. 

DATES:  Written  comments  must  be 
submitted  to  DOE  on  or  before 
September  1, 1993.  DOE  has  scheduled 
a  public  hearing  at  9  a.m..  on  Monday, 
August  30, 1993. 

ADDRESSES:  Comments  and  requests  to 
attend  the  hearing  in  Germantown, 
Maryland,  in  the  Main  Auditorium 
should  be  addressed  to:  Ross  Bradley, 
U.S.  Department  of  Energy.  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  Manager,  Mail 
Stop  EM-42, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(301)  903-7646.  All  comments  received 
will  be  available  for  public  review  in  the 
Freedom  of  Information  Public  Reading 
Room,  Monday,  through  Friday,  9  a.m. 
to  4  p.m.,  1000  Independence  Avenue, 
Washington.  DC  20585,  (202)  586-6025. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Bradley,  U.S.  Department  of 
Energy,  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  Manager.  Mail  Stop  EM— 42, 1000 
Independence  Avenue  SW., 

Washington.  DC  20585,  (301)  903-7646; 
Edward  Le  Due,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  Mail 
Stop  GC-ll,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-6947;  or  Lawrence  Leiken, 
U.S.  Department  of  Energy.  Office  of 
General  Counsel.  Mail  Stop  GC-31. 

1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-6975. 
Clyde  W.  Frank. 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 

[FR  Doc.  93-19875  Filed  8-16-93;  8:45  am) 
BILUNG  COM 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-ANJyi-10] 

Proposed  Modification  of  Control 
Zones;  Seattle,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  control  zones  for  Seattle- 
Tacoma  International  Airport,  Boeing 
Field  AirpMt,  and  Renton  Municipal 
Airport.  These  changes  are  necessary  to 
reflect  the  actual  airspace  del^ated  to 
each  airport  traffic  control  tower.  The 
control  zones  would  be  depicted  on 
appropriate  aeronautical  charts  for 
pilots’  use. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530, 
•  Federal  Aviation  Administration. 

Docket  No.  93-ANM-lO,  1601  Lind 
Avenue  S.W.  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  L.  Brown.  ANM-535,  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-lO.  1601  Lind  Avenue  S.W.. 
Renton  Washington  98055—4056. 
Telephone  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sutraitting  such  written  data,  views, 
or  arguments  as  tliey  may  desire. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
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following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  93- 
ANM-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  Federal  Aviation 
Administration,  1601  Lind  Avenue 
S.W.,  Renton,  Washington  98055-4056 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FA  A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  control  zones  for  the  Seattle- 
Tacoma  International,  Boeing  Field,  and 
Renton  Airports,  Washington.  These 
changes  will  reflect  the  actual  airspace 
delegated  to  each  respective  air  traffic 
control  tower.  The  control  zones  would 
be  depicted  on  appropriate  charts  for 
pilots’  use.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Control  zones  are 
published  in  Section  71.171  of  FAA 
Order  7400.7A  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  control  zones  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule” 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  than  will  only  affect  air 
traffic  procedures  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  Control 
Zones 

•  «  •  *  • 

ANM  Vi  A  CZ  Seattle,  Seattle-Tacoma 
International  Airport,  WA  [Reviaed] 

Seattle>Tacoma  International  Airport,  WA 
flat.  47*26'5e"  N,  long.  122*1834"  W) 

Boeing  Field,  King  County  International 
Airport,  WA  (lat.  47*31'48"  N,  long. 

12218'0r'  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  10,000  feet  MSL 
beginning  at  lat.  47*22'37"  N,  long. 
122°14'53"  W,  clockwise  along  the  5  mile 
radius  of  the  Seattle-Tacoma  International 
Airport  to  lat.  47*29'38"  N,  long.  122“24'46" 
W.  Thence  clockwise  along  the  5  mile  radius 
of  Boeing  Field/King  Coimty  International 
Airport  to  lat.  47*30'00"  N,  long.  122'’25'00" 
W,  thence  east  along  a  line  to  lat.  47°30'00" 
N,  long.  122®18'00"  W,  thence  southeast 
along  a  line  to  lat.  47*26'00"  N,  long. 
122”14'51"  W,  thence  south  along  a  line  to 
lat  47*25'49"N,  long.  122*14'54"  W,  thence 
south  along  a  line  to  the  point  of  beginning. 


ANM  WA  CZ  Seattle,  Boeing  Field/King 
County  International  Airport,  WA  (Revised) 

Boeing  Field/King  County  International 
Airport,  WA  (lat.  47*31'^'  N,  long. 
122*1807"  W) 

Seattle-Tacoma  Intematioiial  Airport,  WA 
(lat.  4r26'56"  N,  long.  12218'34"  W) 

Renton  Municipal  Airport,  WA  (lat. 

47*29'35"  N,  long.  122*I2'58"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
beginning  at  lat.  47*30'(X)"  N,  long. 

122°25'00"  W,  clockwise  along  the  5  mile 
radius  of  Boeing  Field/King  County 
International  Airport  to  lat.  47*34'32"  N, 
long.  122*11'57"  W,  thence  southwest  along 
a  line  to  lat.  47*33'41"  N,  long.  122*14'03"  W. 
thence  southwest  along  a  line  to  lat. 

47‘’31'13"  N.  long.  122®15'32"  W,  thence 
southeast  along  a  line  to  lat.  47*30'00"  N, 
long.  122*13'33"  W,  thence  south  along  a  line 
to  lat.  47*28'09"  N,  long.  122*13*33"  W, 
thence  southeast  along  a  line  to  lat.  47*27*45" 
N,  long.  122*12*58"  W,  thence  south  along  a 
line  to  the  intersection  of  a  5  mile  radius  of 
the  Seattle-Tacoma  International  Airport  and 
a  5  mile  radius  of  Renton  Municipal  Airport 
at  lat.  47*24*38"  N,  long.  122*12*02"  W, 
thence  clockwise  along  the  5  mile  radius  of 
the  Seattle-Tacoma  International  Airport  to 
lat.  47*22*37"  N,  long.  122*14*53"  W,  thence 
north  along  a  line  to  lat.  47*25*49"  N,  long. 
122*14*54"  W,  thence  north  along  a  line  to 
lat.  47*26*00"  N,  long.  122*14*51"  W,  thence 
northwest  along  a  line  to  lat.  47*30*00*'  N, 
long.  122*18*00*'  W,  thence  west  along  a  line 
to  the  point  of  beginning. 

ANM  WA  CZ  Renton,  WA  [Revised] 

Renton  Municipal  Airport,  WA  (lat. 
47*29*35"  N,  long.  12212*56"  W) 

Boeing  Field/King  County  Ixdemational 
Airport,  WA  (lat.  47*31*48"  N,  long. 
12218*07"  W) 

Seattle-Tacoma  International  Airport,  WA 
(lat.  47*26*56"  N,  long.  12218*34"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
beginning  at  the  intersection  of  a  5  mile 
radius  of  Boeing  Field/King  Coimty 
International  Airport  and  a  5  mile  radius  of 
Renton  Municipal  Airport  at  lat.  47*34*32"  N, 
long.  122*11*57"  W,  thence  clockwise  along 
the  5  mile  radius  of  Renton  Municipal 
Airport  to  the  5  mile  radius  of  Seattle- 
Tacoma  International  Airport  at  lat. 

47*24*38"  N,  long.  122*12*02"  W,  thence 
north  along  a  line  to  lat.  47*27*45"  N,  long. 
122*12*58"  W,  thence  northwest  along  a  line 
to  lat.  47*28*09"  N,  long.  122*13*33"  W, 
thence  north  along  a  line  to  lat  47*30*00"  N, 
long.  122*13*33"  W,  thence  northwest  along 
a  line  to  lat.  47*31*13"  N,  long.  122*15*32"  W, 
thence  northeast  along  a  line  to  lat.  47*33*41" 
N,  long.  122*14*03"  W,  thence  northeast 
along  a  line  to  the  point  of  begiiming. 
***** 
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Issued  in  Seattle,  Washington,  on  August  4, 
1993. 

Temple  H.  Jidmaon, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  93-19819  Filed  8-16-93;  8:45  am] 
BiLUNQ  CODE  4eia-1S-M 


14  CFR  Part  71 

[Airspace  Dockst  No.  SS-ANM-IS] 

« 

Proposed  Modification  of  Controi 
Zone;  Tacoma,  McChord  AFB,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  control  zone  for  McChord 
AFB  Airport  by  excluding  the  airspace 
overlying  the  Spanaway,  Shady  Acres 
Airport,  Washington.  Tliis  action  would 
allow  operations  to  and  from  the  Shady 
Acres  Airport  without  radio 
communication  with  McChord  AFB 
control  tower. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 

Docket  No.  93-ANM-13, 1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brown,  ANM-535,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-13, 1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056, 
Telephone  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 


comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  93- 
ANM-13.*'  The  postcard  will  be  date/ 
time  stamped  and  retiimed  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056  both 
before  and  after  the  closing  date  for 
comments.  A  report  stimmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Cpmimmications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
desribes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  control  zone  for  McChord 
AFB  Airport,  WA.  The  reclassification 
of  airspace  which  will  be  effective 
September  16, 1993,  necessitated 
enlarging  the  control  zone  for  MChord 
AFB  and  consequently  this  expansion 
encompassed  the  Shady  Acres  Airport. 
The  FAA  endeavors  to  exclude  satellite 
airports  located  within  control  zones 
where  safety  would  not  be  substantially 
compromised.  This  action  would  avoid 
any  adverse  impact  on  the  Shady  Acres 
Airport  and  simplify  ATC  coordination 
responsibilities  between  the  primary 
and  the  satellite  airport.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Control 
zones  are  published  in  Section  71.171  of 
FAA  Order  7400. 7 A  dated  November  2, 
1992,  and  efiective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1,  The  control  zone  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  tlie  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  7t.l71  Designation  of  Control 
Zones 

***** 

ANM  WA  CZ  Tacoma  McChord  AFB,  WA 
(Revised] 

Tacoma,  McChord  AFB,  WA,  (lat.  47*08'17" 
N,  long.  122*28'34"W) 

McChord  VORTAC  (lat.  4rT)8'52"  N,  long. 
122'’28'30"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,800  feet  MSL 
within  a  5.4  mile  radius  of  the  McChord 
AFB,  and  within  1.8  miles  each  side  of  the 
McChord  VORTAC  182“  radial  extending 
from  the  5.4  mile  radius  to  6.6  miles  south 
of  the  VORTAC;  excluding  that  airspace 
southwest  of  a  line  extending  from  lat. 
47“09'56"  N,  long.  122“36'07"  W;  to  lat. 
47“04'18"N,  long.  122“3T28"  W;  and 
excluding  that  airspace  at  and  below  1400 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  lat.  47“03'09"  N,  long. 
122“26'10"  W,  thence  to  lat.  47“05'00''  N. 


43576 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Proposed  Rules 


long.  122*26'38"  W.  thence  to  lat.  47‘’06'17" 
N,  long.  122^6'34"  \V,  thence  to  lat. 
47n)7'19"  N,  long.  122"20'47~  W.  thence 
clockwise  via  a  5.4  mile  radius  arc  of 
McChord  AFB  Airport  to  point  of  beginning. 

•  •  •  •  • 

Issued  in  Seattle,  Washington,  on  August  3, 
1993. 

Temple  H.  fohnson,  Jr., 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-19820  Filed  8-16-93;  8:45  am) 
BIIXMG  CODE  4t10-13-M 


14CFR  Part  71 

[Airspace  Docket  No.  93-~AEA-03] 

Proposed  Alteration  of  Transition 
Area;  Rochester,  NY 

AGENCY:  Federal  Aviation 
Administration  (F.AA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  existing  700  foot  Transition 
Area  established  at  R(x;hester,  NY,  to 
provide  additional  controlled  airspace 
to  increase  the  effective  utilization  of 
airspace  by  air  traffic  control  in  the 
vicinity  of  Rochester,  New  York. 

OATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  John  VV.  Kies,  Acting 
Manager,  System  Management  Branch, 
AEA-530,  Docket  No.  93-AEA-03, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
Int’l  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F,  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan  Jr.,  Designated 
Airspace  Specialist,  System 
Management  Branch,  AEA-530,  F.A.A. 
Eastern  Region,  Fitzgerald  Federal 
'  Building  #111,  John  F.  Kennedy 
Intematicmal  Airport,  Jamaica.  New 
York  11430;  Telephone:  (718)  553-1229. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal. 

Conununications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commentors  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Airspace  Docket  No.  93-AEA-03”.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commentor.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contaci  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  hied  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  700  foot  Transition  Area  at 
Rochester,  NY,  to  reflect  additional 
airspace  needed  by  air  traffic  control  to 
provide  for  more  efficient  use  of  the 
airspace  in  the  area.  The  proposed 
expansion  would  include  the  airspace 
between  the  7-mile  and  20.5-mile  arcs 
from  the  198®  radial  to  the  288"  radial 
from  the  Rochester  VORTAC,  extending 
upward  from  700  feet  above  the  surface 
of  the  earth.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  1983.  Transition  Areas 


are  published  in  Section  71.181  of  FAA 
Order  7400.7A  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Transition  Area  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  “major  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
“significant  rule”  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that,  when  promulgated,  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510(a);  E.0. 10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 

14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Sectiort  71.181  Designation 

***** 

AEA  NY  TA  Rochester,  NY  (Revisedl 
Greater  Rochester  International  Airport,  NY 
(iat.  43®07'08  '  N.,  long.  77®40'21"  W.) 
BREIT  NDB  (lat.  43®07'35"  N.,  long. 

77®33'14"  W.) 

Rochester  VORTAC  (lat.  43*07'15"  N.,  long. 
77®40'25"  W.) 

Geneseo  VORTAC  (lat.  43®5(r04"  N.,  long. 
7r43'58''  W.) 

That  airspace  extending  upward  from  700 
feet  above  l^e  surface  wjtbin  a  7-mile  radius 
of  the  Greater  Rochester  International  Airport 
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and  within  3  miles  each  side  of  the  Rochester 
localizer  east  course  extending  from  the  7- 
mile  radius  to  10  miles  east  of  the  BREIT 
NDB  and  within  4  miles  each  side  of  the  135° 
bearing  from  the  BREIT  NDB  extending  from 
the  7-mile  radius  to  11.3  miles  southeast  of 
the  NDB  and  within  3.5  miles  each  side  of 
the  Rochester  VORTAC  214°  radial  extending 
from  the  7-mile  radius  to  9.2  miles  southeast 
of  the  VORTAC  and  that  airspace  within  a 
20.5-mile  radius  of  the  Rochester  VORTAC 
beginning  clockwise  from  the  Rochester 
VORTAC  189°  (T)  198°  (M)  and  Geneseo 
VORTAC  195“  (T)  204°  (M)  radials,  extending 
clockwise  along  the  20.5-mile  radius  to  the 
Rochester  VORTAC  279°  (T)  288°  (M)  radial. 

*  *  *  *  '  * 

Issued  in  Jamaica,  New  York,  on  July  30. 
1993. 

Gary  W.  Tucker, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  93-19661  Filed  8-16-93:  8:45  am) 

BILLING  CODE  4910-ia-M 

RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  336 
RIN  3220-AA67 

Duration  of  Normal  and  Extended 
Benefits 

AGENCY:  Railroad  Retirement  Board.  - 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to  revise 
its  regulations  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA)  to 
update  the  provisions  concerning  the 
duration  of  normal  unemployment  and 
sickness  benehts  under  the  RUIA  and  to 
add  provisions  concerning  the 
establishment  of  extended  benefit 
periods  under  the  RUIA. 

DATES:  Comments  must  be  received  by 
September  16, 1993. 

ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 

844  Rush  Street,  Chicago,  Illinois  60611, 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  revision  to  part  336  would 
revise  the  part  heading  from 
“Exhaustion  of  Rights  to  Benefits”  to 
“Duration  of  Normal  and  Extended 
Benefits”,  and  consists  of  two  proposed 
subparts.  Proposed  Subpart  A  explains 
how  long  a  qualified  railroad  employee 
may  receive  normal  unemployment  and 
sickness  beneHts.  Proposed  Subpart  B 
explains  imder  what  circumstances  an  . 
employee  with  10  or  more  years  of  ^ 
railroad  service  may  receive  extended 


unemployment  or  sickness  benefits  and 
the  duration  of  an  employee’s  extended 
benefit  period.  This  proposed  rule  also 
proposes  to  remove  existing  §  336.3, 
which  relates  to  payment  of  extended 
unemployment  l^neHts  under  the 
Temporary  Extended  Railroad 
Unemployment  Insurance  Benefits  Act 
of  1961.  Extended  benefits, are  no  longer 
payable  under  that  Act.  As  revised, 

§  336.3  would  explain  the  duration  of 
normal  sickness  benefits  under  the 
RUIA. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
No.  12291;  therefore,  no  regulatory 
impact  analysis  is  required.  The 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3220- 
0070. 

List  of  Subjects  in  20  CFR  Part  336 

Railroad  employees.  Railroad 
unemployment  benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  Part  336  is  proposed  to  be  revised 
to  read  as  follows: 

Part  336 — Duration  of  Normal  and 
Extended  Benefits 

Subpart  A — Normal  Benefits 

Sec. 

336.1  Introduction. 

336.2  Duration  of  normal  unemployment 
benefits. 

336.3  Duration  of  normal  sickness  benefits. 

336.4  Base  year  compensation. 

336.5  Notice  to  employee. 

Subpart  B — Extended  Benefits 

336.10  Eligibility. 

336.11  Exhaustion  of  rights  to  normal 
unemployment  benefits. 

336.12  Exhaustion  of  rights  to  normal 
sickness  benefits. 

336.13  Years  of  service  requirement. 

336.14  Extended  benefit  period. 

336.15  How  to  claim  extended  benefits. 

336.16  Notice  to  employee. 

Authority:  45  U.S.C.  362(1). 

Subpart  A— Normal  Benefits 

§336.1  Introduction. 

(a)  General.  This  subpart  explains 
how  long  a  qualified  employee  may 
receive  normal  unemployment  or 
sickness  benefits  under  the  Railroad 
Unemployment  Insurance  Act  during  a 
benefit  year.  Under  section  2(c)  of  that 
Act,  normal  ui\emplo)rment  benefits  are 
.  payable  for  up  to  130  days  of 
unemployment  within  a  benefit  year,  or 


in  an  amount  equal  to  the  amount  of  the 
employee’s  “base  year  compensation”, 
whichever  is  less.  A  similar  limitation 
applies  to  the  payment  of  sickness 
benefits.  An  employee  who  exhausts  his 
or  her  normal  unemployment  or 
sickness  benefits  may  hie  eligible  for 
payment  of  extended  unemployment  or 
extended  sickness  benefits  under  the 
conditions  set  forth  in  subpart  B  of  this 
part. 

(b)  Definitions.  The  terms  benefit  year, 
base  year,  and  compensation  are 
defined  in  part  302  of  this  chapter.  The 
term  registration  period  is  defined  in 
parts  325  and  335  of  this  chapter.  For 
the  purposes  of  this  subpart,  and  as 
explained  in  §  336.4  of  this  part,  an 
employee’s  base  year  compensation 
may  include  compensation  in  excess  of 
the  monthly  compensation  base  (as 
defined  in  part  302  of  this  chapter)  even 
though  such  excess  may  not  be  counted 
for  the  purpose  of  determining  whether 
such  employee  is  a  “qualified 
employed’  within  the  meaning  of  part 
302. 

(c)  Recovery  of  benefits.  When 
unemployment  or  sicimess  benefits  are 
recovered  by  the  Board  for  one  or  more 
days,  the  Board  will  disregard  those 
days  in  determining  whether  the 
employee  has  exhausted  normal 
unemplo3rment  or  sickness  benefits  with 
respect  to  the  applicable  benefit  year. 

§  336.2  Duration  of  normal  unemployment 
benefits. 

(a)  130  compensable  day  limitation.  A 
qualified  employee  who  has  satisfied 
the  waiting  period  for  a  benefit  year  may 
receive  benefits  for  a  maximum  of  13>') 
days  of  unemployment  within  such 
benefit  year,  subject  to  the  limitation  on 
payment  explained  in  paragraph  (b)  of 
this  section.  In  any  registration  period 
beginning  after  the  end  of  the  waiting 
period  and  before  the  beginning  of  the 
next  ensuing  benefit  year,  benefits  are 
payable  for  days  of  unemployment  in 
excess  of  four,  but  the  aggregate  number 
of  compensable  days  may  not  exceed 
130  for  the  benefit  year.  An  employee 
who  is  unemployed  on  all  days  during 
a  registration  period  could  have  a 
maximum  of  10  compensable  days  of 
unemployment  in  such  registration 
period.  The  amount  of  benefits  for  each 
compensable  day  of  unemployment  is 
the  amount  of  the  daily  benefit  rate 
computed  for  such  employee  pursuant 
to  part  330  of  this  chapter. 

(d)  Base  year  compensation  limit. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Board 
will  not  pay  unemployment  l^nefits  to 

a  qualifi^  employee,  with  respect  to  his 
or  her  days  of  unemployment  within  a 
benefit  year,  in  an  amount  greater  than 
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the  amount  of  his  or  her  base  year 
compensation,  as  computed  under 
§  336.4  of  this  part. 

(c)  Unemployment  due  to  a  strike. 

The  limitations  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section  also  apply  to 
an  employee  whose  unemployment  is 
due  to  a  stoppage  of  work  because  of  a 
strike  in  the  establishment,  premises,  or 
enterprise  at  which  he  was  last 
employed.  But  no  unemployment 
benefits  are  payable  for  the  employee’s 
first  14  days  of  unemployment  due  to 
such  stoppage  of  work. 

§  336.3  Duration  of  normal  sickness 
benefits. 

The  duration  of  normal  sickness 
benefits  is  the  same  as  the  duration  of 
normal  unemployment  benefits,  as  set 
forth  in  §  336.2  of  this  part.  A  qualified 
employee  who  has  satisfied  the  benefit 
year  waiting  period  and  is  otherwise 
eligible  for  sickness  benefits  may 
receive  benefits  for  a  maximum  of  130 
days  of  sickness  within  a  benefit  year, 
but  the  amount  paid  as  sickness  tenefits 
may  not  exceed  the  amount  of  the 
employee’s  base  year  compensation,  as 
computed  under  §  336.4  of  this  part. 

§  336.4  Base  year  compensation. 

(a)  Formula.  For  the  purposes  of  this 
part,  an  employee’s  base  year 
compensation  includes  any 
compensation  in  excess  of  the  monthly 
compensation  base  (as  defined  in  part 
302  of  this  chapter)  for  any  month  in  the 
applicable  base  year  but  shall  not 
indude  any  amount  that  exceeds  the 
value  of  “X”  in  the  following  formula: 

X  =  $775(A/$600).  In  this  formula,  “A” 
is  the  dollar  amount  of  the  mtmthly 
compensation  base  with  respect  to 
months  in  such  base  year.  For  example, 
if  an  employee  had  railroad  earnings  of 
$1,500  per  month  in  each  of  three 
months  in  base  year  1990,  the 
employee’s  base  year  compensation  for 
purposes  of  part  302  of  this  chapter 
would  be  $2,235  (three  times  the 
monthly  compensation  base  of  $745  per 
month  for  months  in  1990).  But  the 
employee’s  base  year  compensation  for 
purposes  of  computing  maximum 
normal  unemployment  (or  sickness) 
benefits  under  this  subpart  would  be 
$2,886  (three  times  $962),  and  his  or  her 
normal  unemployment  (or  sickness) 
benefits  would  not  be  considered 
exhausted  until  he  or  she  is  paid 
unemployment  (or  sickness)  benefits  in 
an  amount  equal  to  $2,886.  In  this 
example,  $962  is  the  amount  computed 
as  the  value  of  “X”  in  the  above  formula 
when  “A”  b  equal  to  $745. 

(b)  Employer's  duty  to  report.  The 
base  year  emplover(s)  oi  an  raaployee 
shall  provide  iakmnation  as  to  the 


amount  of  an  employee’s  monthly 
compensation  in  excess  of  the  monthly 
compensation  base,  as  defined  in  part 
302  of  this  chapter,  unless  the  amount 
of  the  employee’s  compensation  at  the 
monthly  ccnnpensation  base  limit,  as 
already  reported  to  the  Board,  is  equal 
to  or  greater  than  an  amount  equal  to 
130  times  the  daily  benefit  rate 
applicable  to  the  employee’s  days  of 
unemployment  or  days  of  sickness. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0070.) 

§  336.5  Notice  to  employee. 

The  Board  will  notify  an  employee 
when  it  appears  that  his  or  her  rig^t  to 
normal  unemployment  or  normal 
sickness  benefits  will  be  exhausted. 

Such  notice  will  include  information 
about  the  availability  of  extended 
benefits  under  subpart  B  of  this  part  if 
the  employee  has  completed  10  years  of 
railroad  service  and  the  availability  of 
normal  benefits  for  the  next  ensuing 
benefit  year  if  the  employee  b  not 
eligible  for  extended  benefits. 

Subpart  B — Extended  Benefits 

§336.10  Eligibility. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  employee  may 
receive  extended  unemployment  or 
extended  sickness  benefib  imder  this 
part  if  he  or  she: 

(1)  Has  exhausted  normal 
unemployment  ot  normal  sickness 
benefits  (as  the  case  may  be)  under 
subpart  A  of  this  part; 

(2)  Has  completed  10  years  of  railroad 
service,  as  set  forth  in  §  336.13  of  this 
part;  and 

(3)  Continues  to  have  days  of 
unemployment  or  days  of  sickness,  as 
the  case  may  be. 

(b)  An  employee  is  not  eligible  for 
extended  sickness  benefits  if  he  or  she 
has  voluntarily  retired  or  has  attained 
age  65.  In  the  case  of  claims  for 
unemployment  benefits,  an  employee  is 
not  eligible  for  extended  unemployment 
benefib  if  he  or  she  has  voluntarily  left 
work  without  good  cause  or  has 
voluntarily  retired. 

§336.11  Exhaustion  of  righb  to  normal 
unemployment  benefits. 

For  the  purposes  of  this  part,  the 
Board  considers  that  an  employee  has 
exhausted  his  or  her  current  righb  to 
normal  benefits  for  days  of 
unemployment  if: 

(a)  'The  employee  received 
unemployment  benefib  for  130  days  of 
unemployment  in  the  benefit  year,  or 

(b)  The  employee  received 
unemployment  benefits  in  the  b«iefit 
year  equal  to  the  amount  of  his  or  her 
base  year  compensation;  or 


(c)  At  the  end  of  a  normal  benefit  year 
during  which  the  employee  was 
qualified  for  benefits,  he  or  she  received 
less  than  the  maximum  unemployment 
benefits  for  the  benefit  year  and  he  or 
she  is  not  qualified  for  benefits  in  the 
next  succeeding  benefit  year. 

§  336.12  Exhaustion  of  righb  to  normal 
sickness  benefib. 

For  the  purposes  of  this  part,  the 
Board  considers  that  an  employee  has 
exhausted  his  or  her  current  rights  to 
normal  benefits  for  days  of  sic^ess  if: 

(a)  The  employee  received  sickness 
benefits  for  130  days  of  sickness  in  the 
benefit  year;  or 

(b)  The  employee  received  sickness 
benefits  in  the  benefit  year  equal  to  the 
amount  of  his  or  her  base  yetu 
compensation;  or 

(c)  At  the  end  of  the  normal  benefit 
year  during  which  the  employee  was 
qualified  for  benefits,  he  or  she  received 
less  than  the  maximum  sickness 
benefits  for  the  benefit  year  and  he  or 
she  is  not  qualified  for  benefib  in  the 
next  succeeding  benefit  year. 

§  336.13  Years  of  service  requirement 

(a)  Statutory  basis.  For  the  purposes 
of  this  part,  an  employee  is  not  eligible 
for  extended  unemployment  or  sic^ess 
benefits  if  he  or  she  does  not  have  at 
least  10  years  of  railroad  service.  An 
employee  who  has  120  service  months 
as  defined  in  part  210  of  this  chapter, 
whether  or  not  consecutive,  is 
considered  to  have  10  years  of  railroad 
service,  and  an  employee  who  has  180 
service  months,  whether  or  not 
consecutive,  b  considered  to  have  15 
years  of  railroad  service. 

(b)  Initial  determination.  The  Board 
will  determine  whether  an  employee 
has  10  years,  or  15  years,  of  railroad 
service  on  the  basis  of  reports  filed  by 
employers  pursuant  to  part  209  of  this 
chapter.  The  number  of  years  of  service 
shown  in  the  Board’s  records  will  be 
accepted  as  correct  for  the  purposes  of 
this  part,  unless  the  employee  claims 
credit  for  mme  service  ^an  that  shown 
in  the  Board’s  records  and  such 
additional  service  is  verified.  In  any 
such  case,  the  Board  will  afford  the 
employee  an  opportunity  to  establish 
credit  for  additional  service  if  such 
service  would  be  sufficient  to  bring  the 
employee  up  to  10  years,  or  15  years,  of 
service.  If  the  claim  for  credit  for 
additional  service  b  made  by  an 
employee  who  has  at  least  10  years  of 
railroad  service  but  is  claiming  cjedit 
for  at  least  15  years,  the  Board  will  not 
delay  the  establishment  of  an  extended 
benefit  period  based  on  10  years  of 
service  but  shall  extend  the  ending  date 
of  such  period  if  the  employee  is  able 
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to  establish  credit  for  15  years  of 
railroad  service. 

(c)  Effective  date.  An  employee 
acquires  10  years,  or  15  years,  of 
railroad  service,  as  the  case  may  be,  as 
of  the  first  day  with  respect  to  which 
creditable  compensation  is  attributable 
in  his  120th,  or  180th,  month  of  service. 

§  336.1 4  Extended  benefit  period. 

(a)  Defined.  An  extended  benefit 
period  consists  of  seven  consecutive  14- 
day  registration  periods  in  the  case  of  an 
employee  having  10-14  years  of  railroad 
service  and  13  consecutive  14-day 
registration  periods  in  the  case  of  an 
employee  having  15  or  more  years  of 
railroad  service. 

(b)  Beginning  date.  In  the  case  of 
unemployment  benefits,  an  extended 
benefit  period  begins  with  the  first  day 
of  unemployment  after  the  day  on 
which  the  employee  exhausts  his  or  her 
rights  to  normal  unemployment 
benefits.  In  the  case  of  sickness  benefits, 
the  beginning  date  is  the  first  day  of 
sickness  after  the  employee  exhausts 
normal  sickness  benefits.  Such  first  day 
of  unemployment  or  first  day  of 
sickness  must  be  within  the  same 
benefit  year  with  respect  to  which  the 
employee  exhausted  normal 
unemployment  or  normal  sickness 
benefits,  as  the  case  may  be.  However, 
no  extended  benefit  period  may  begin 
on  any  day  of  unemployment  or 
sickness  prior  to  the  date  on  which  the 
employee  acquired  10  years  of  railroad 
service. 

(c)  Ending  date.  If  an  employee  has  10 
but  less  than  15  years  of  railroad 
service,  his  or  her  extended  benefit 
period  ends  on  the  97th  day  after  it 
began.  If  an  employee  has  15  or  more 
years  of  railroad  service,  his  or  her 
extended  benefit  period  ends  on  the 
181st  day  after  it  began.  If  an  employee 
attains  age  65  during  an  extended 
sickness  benefit  period,  such  extended 
benefit  period  will  terminate  on  the  day 
next  preceding  the  date  on  which  the 
employee  attains  age  65,  except  that  it 
may  continue  for  the  purpose  of  paying 
benefits  for  his  or  her  days  of 
unemployment,  if  any,  during  such 
extended  benefit  period.  If  an  extended 
sickness  benefit  period  terminates 
because  the  employee  has  attained  age 
65  and  if  at  that  point  the  employee  has 
rights  to  normal  sickness  lienefits,  the 
employee  will  be  paid  normal  sickness 
benefits  if  he  or  she  is  otherwise  entitled 
to  pajnment  thereof. 

id)  Maximum  number  of  compensable 
days.  During  an  extended  benefit  period 
consisting  of  seven  consecutive  14-day 
registration  periods,  extended  benefits 
may  be  paid  for  a  maximum  of  65  days 
of  unemployment  (or  65  days  of 


sickness,  as  the  case  may  be).  During  an 
extended  benefit  period  consisting  of  13 
consecutive  14-day  registration  periods, 
extended  benefits  may  be  paid  for  a 
maximum  of  130  days  of  unemployment 
(or  130  days  of  sickness,  as  the  case  may 
be). 

§  336.15  How  to  claiin  extended  bertefits. 

An  employee  who  has  10  or  more 
years  of  railroad  service  who  exhausts 
his  or  her  rights  to  normal 
unemployment  or  normal  sickness 
benefits  and  who  wishes  to  claim 
extended  unemployment  or  extended 
sickness  benefits  may  do  so  by  claiming 
benefits  on  the  forms  provided  by  the 
Board  pursuant  to  parts  325  or  335  of 
this  chapter.  The  claim  forms  provided 
for  this  purpose  are  the  same  as  those 
provided  for  claiming  normal  benefits. 
No  special  application  for  extended 
benefits  is  required,  and  no  waiting 
period  applies  to  the  payment  of 
extended  benefits. 

§  336.16  Notice  to  employee. 

Upon  determining  that  an  employee  is 
eligible  for  a  period  of  extended 
unemployment  or  sickness  benefits,  the 
Board  will  notify  the  employee  of  the 
beginning  and  ending  dates  of  such 
extended  benefit  period. 

Dated:  August  9, 1993. 

By  Authority  of  the  Board. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  93-19770  Filed  8-16-93;  8:45  am! 
BILLIMG  CODE  7986-01-e 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I 
[Docket  No.  93N-017S] 

RIN  0905-AD90 

Regulation  of  Dietary  Supplements; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
December  15, 1993,  the  comment  period 
for  the  advance  notice  of  proposed 
rulemaking  for  regulation  of  dietary 
supplements.  The  document  was 
published  in  the  Federal  Register  of 
June  18, 1993  (58  FR  33690).  The 
document  requested  public  comment  on 


approaches  for  assuring  the  safety  of 
dietary  supplements  including  products 
containing  vitamins,  minerals,  amino 
acids,  herbs  and  other  similar 
nutritional  substances,  and  announced 
the  availability  of,  and  requested 
comments  on,  recommendations  made 
in  the  document  entitled  “Task  Force  on 
Dietary  Supplements  Final  Report.” 

FDA  is  taking  this  action  in  response  to 
requests  to  allow  additional  time  for 
public  comment. 

OATES:  Comments  by  December  15, 

1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  S.  Kraus,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-^56),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5233. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  18, 1993  (58  FR 
33690),  FDA  announced  in  an  advance 
notice  of  proposed  rulemaking  that  it  is 
reviewing  the  manner  in  whi^  it 
regulates  dietary  supplements, 
including  products  containing  vitamins, 
minerals,  amino  acids,  herbs,  and  other 
similar  nutritional  substances.  FDA 
requested  public  comment  on 
approaches,  consistent  with  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  for  assuring 
the  safety  of  such  products  offered  as 
dietary  supplements.  FDA  announced 
the  availability  of  the  Task  Force  on 
Dietary  Supplements  Final  Report  and 
requested  comment  on  the 
recommendations  made  in  that 
document.  The  notice  also  referenced 
the  report  entitled  “Safety  of  Amino 
Acids  Used  As  Dietary  Supplements” 
prepared  for  FDA  by  the  Life  Sciences 
Research  Office  of  the  Federation  of 
American  Societies  for  EIxperimental 
Biology.  Interested  persons  were  given 
until  August  17, 1993,  to  respiond  to  the 
advance  notice  of  proposed  rulemaking. 

The  agency  received  six  requests  from 
three  trade  associations  and  three 
manufacturers  for  an  extension  of  the 
comment  {jeriod  for  either  120  days  or 
1  year.  Two  comments  that  requested  a 
1-year  extension  of  the  comment  period 
argued  that,  because  the  notice  aims  to 
completely  restructure  the  regulation  of 
dietary  supplements,  a  major  impact  on 
the  supplement  industry  could  be  a 
likely  outcome.  The  comments  argued 
that  FDA  delay  the  regulatory  process 
until  Congress  passes  new  legislation  on 
this  topic. 

The  comments  also  mentioned  the  1- 
year  moratorium  established  by  the 
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Dietary  Supplement  Act  of  1992  on  the 
implementation  of  the  Nutrition 
Ladling  and  Education  Act  of  1990 
with  respect  to  dietary  supplements. 

One  of  the  comments  stated  that  the 
intent  of  the  moratorium  was  to  provide 
time  for  Congress  and  others  to  identify 
more  fully  and  to  consider  the  public 
health  issues  associated  with  the  use  of 
dietary  supplements,  and  to  develop  a 
comprehensive  approach  for  reforming 
the  regulation  of  dietary  supplements. 
The  comment  stated  that  it  would  be 
inappropriate  for  FDA  to  proceed  with 
rules  proposed  in  the  notice  before 
Congress  completes  its  assessments  of 
these  issues.  The  comment  urged  that  a 
1-year  extension  would  allow  all 
interested  parties  time  to  devote 
sufficient  resources  to  respond  to  the 
issues  raised  in  the  advance  notice  of 
proposed  rulemaking,  and  to  assure  that 
the  entire  process  can  be  based  on  tbe 
outcome  of  the  ongoing  congressional 
evaluation  of  dietary  supplement 
reflation. 

The  agency  disagrees  with  these 
comments.  In  fact,  FDA  would  be  remiss 
in  fulfilling  its  responsibilities  under 
current  law  if  it  were  to  wait  1-year  in 
anticipation  of  new  legislation  that  may 
or  may  not  be  developi^  for  the 
regulation  of  dietary  supplements.  It  is 
not  unusual  for  FDA  to  be  conducting 
an  administrative  process  while 
Congress  is  considering  legislation  on 
the  same  topic.  For  example,  the 
scientiHc  standard  for  health  claims  for 
food  proposed  by  FDA  on  February  13, 
1990  (55  FR  5176)  was  subsequently 
incorporated  by  Congress  almost 
verbatim  in  the  Nutrition  Labeling  and 
Education  Act  of  1990. 

The  agency  believes  that  progress  can 
be  made  if  it  proceeds  to  work  toward 
the  objectives  identified  in  the  advance 
notice  of  proposed  rulemaking.  Bet:ause 
the  next  step  in  the  administrative 
process  will  involve  the  development  of 
a  proposed  regulation  that  will  again  be 
open  for  public  comment,  the  agency  is 
not  convinced  that  there  is  merit  in 
waiting  a  year  in  anticipation  of 
legislative  changes  that  may  not  occur. 
Accordingly,  the  agency  denies  the 
requests  for  a  1-year  extension. 

Of  the  four  comments  requesting  an 
extension  of  the  comment  period  for  an 
additional  120  days,  some  cited  the 
inadequacy  of  the  60-day  comment 
period  in  light  of  the  length  of  the 
advance  notice  of  proposed  rulemaking 
including  the  need  to  review  the  Dietary 
Supplements  Task  Force  Final  Report. 
One  comment  described  difficulty  in 
getting  a  copy  of  the  Dietary 
Supplement  Task  Force  Final  Report. 
Several  comments  cited  the  heavy 
burden  of  devoting  resources  to 


preparing  responses  to  the  three 
proposed  labeling  rules  dealing  with 
dietary  supplements  which  were 
published  on  the  same  date  and  for 
which  a  time  extension  was  not  possible 
given  the  statutory  deadline. 

One  comment  stated  that  more  time  is 
needed  to  respond  to  the  specific 
questions  and  to  gather  information  on 
amino  acids  and  amino  acid-containing 
supplements.  The  additional  time 
would  be  used  to  meet  with  scientific 
experts  in  order  to  provide  meaningful 
scientific  data  and  expert  opinions, 
particularly  on  amino  acid  issues. 
Another  comment  indicated  that  an 
additional  120  days  are  needed  to 
complete  market  re.search  on  consumer 
perceptions  of  dietary  supplements  and 
to  provide  documentation  that 
approximately  80  percent  of  dietary 
supplements  in  the  marketplace  are 
safe. 

The  agency  recognizes  that  the 
advance  notice  of  proposed  rulemaking 
requested  comments  to  a  number  of 
questions  and  two  additional  reports, 
and  submission  of  data,  and  that 
additional  time  may  be  required  to 
develop  and  coordinate  this  information 
so  that  the  comments  are  useful  to  the 
agency.  The  agency  also  recognizes  that 
three  proposed  regulations  with 
statutory  dates  were  published  in  the 
same  Federal  Register  and  that  these 
proposals  have  the  same  comment 
period.  In  addition,  an  error  in  the  June 
18,  1993,  document  advising  how  copies 
of  the  Dietary  Supplement  Task  Force 
Final  Report  may  be  obtained  created 
delays  for  individuals  reque.sting  copies 
of  this  report  for  comment.  This  error 
w'as  corrected  by  notice  in  the  Federal 
Register  of  June  25, 1993  (58  FR  34389). 

Those  comments  that  promised  to 
provide  the  agency  with  scientific  and 
other  substantive  information  on  dietary 
supplements  offered  the  most 
compelling  reasons  for  an  extension  of 
the  comment  period.  In  anticipation  of 
receipt  of  these  and  other  data,  the 
agency  has  t;oncluded  that  it  is  in  the 
public  interest  to  allow  additional  time 
for  interested  persons  to  submit 
comments.  Accordingly,  the  comment 
period  is  extended  for  an  additional  120 
days.  However,  this  extension  in  no  way 
limits  the  agency’s  ability  to  take 
appropriate  regulatory  action  against 
dietary  supplement  products. 

Interestea  persons  may,  on  or  before 
December  15, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  w'ritten  comments  regarding  the 
advance  notice  of  proposed  rulemaking. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  l)e 
identified  w'ith  the  docket  number 


found  in  the  heading  of  this  document. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 

Dated:  August  12. 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  9,3-19893  Filed  8-16-93;  8:45  ami 
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21  CFR  Part  166 
[Docket  No.  90P-0025] 

Margarine;  Standard  of  Identity  to 
Permit  Use  of  Any  Form  of  Oil  of 
Marine  Species  Affirmed  as  GRAS  or 
Approved  as  a  Food  Additive  for  This 
Use 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Tentative  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
tentative  final  rule  that  sets  forth  an 
amendment  to  the  U.S.  standard  of 
identity  for  margarine  to  permit  the  use 
of  any  form  of  oil  from  a  marine  species 
that  has  been  affirmed  as  generally 
recognized  as  safe  (GRAS)  or  approved 
as  a  food  additive  for  this  use.  This 
action  is  in  response  to  a  petition 
submitted  by  the  National  Fish  Meal 
and  Oil  Association  (NFMOA).  FDA 
believes  this  action  will  provide 
increased  flexibility  to  manufacturers  in 
the  selection  of  lipid  ingredients  in 
margarine  and  will  promote  honesty 
and  fair  dealing  in  the  interest  of 
consumers. 

DATES:  Written  comments  by  September 
16, 1993.  The  agency  proposes  that  any 
final  rule  that  may  be  issued  based  upon 
this  tentative  final  rule  shall  become 
effective  Octolwr  18, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-30f)),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205-5112. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Proposal 

In  the  Federal  Register  of  August  30, 
1990  (55  FR  35439),  FDA  published  a 
proposal  based  on  a  petition  from 
NFMOA,  1525  Wilson  Blvd.,  suite  500, 
Arlington,  V'A  22209,  to  amend  the  U.S. 
standard  of  identity  for  margarine 
(§  166.110  (21  CFR  166.110))  to  permit 
the  use  of  any  form  of  marine  oil  that 
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has  been  affirmed  as  GRAS  or  approved 
as  a  food  additive  for  this  use  as  an 
additional  optional  edible  fat  or  oil 
ingredient  in  margarine.  Interested 
persons  were  given  until  October  29, 
1990,  to  submit  comments. 

The  NFMOA  petition  was  filed  under 
section  701(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
371(e)),  which  requires  fcHTnal 
rulemaking  in  any  action  for  the 
amendment  of  a  food  standard. 

However,  in  November  1990,  the 
Nutrition  Labeling  and  Education  Act  of 
1990  was  signed  into  law,  and  it 
removed  food  standard  rulemaking 
proceedings,  except  for  action  for  the 
amendment  or  repeal  of  food  standards 
of  identity  for  dairy  products  or  maple 
sirup,  from  the  formal  rulemaking 
proceedings  of  section  701(e)  of  the  act. 
Therefore,  further  action  on  the  NFMOA 
petition  is  subject  to  the  informal  notice 
and  comment  rulemaking  proceedings 
of  section  701(a)  of  the  act.  This 
tentative  final  rule  is  being  published 
under  those  procedures.  Because  there 
was  an  opportunity  to  comment  on  the 
proposal  when  it  was  published  in 
1990,  the  comment  period  on  this 
tentative  final  rule  will  be  30  days. 

II.  Cmnments  to  Proposal 

FDA  received  six  letters,  each 
containing  one  or  more  comments,  from 
trade  associations,  industry,  consumers, 
and  the  U.S.  Congress  in  response  to  the 
proposal.  Five  of  the  letters  supported, 
and  one  letter  opposed,  the  proposal. 
One  of  the  supporting  letters  requested 
clear  labeling  requirements.  A  summary 
of  the  suggested  modification  and  of  the 
opposing  letter  and  the  agency’s 
responses  follows: 

1.  One  comment  expressed  concern 
about  possible  allergic  reactions 
occurring  in  persons  sensitive  to  fish 
and  fish  products  and  requested  that 
FDA  require  that  any  margarine  made 
with  marine  oil  to  be  clearly  labeled  as 
such. 

The  agency  finds  the  concern 
expressed  by  the  comment  to  be 
unfounded.  First,  source  information  is 
part  of  the  ingredient’s  common  or 
usual  name  that  is  required  under 
provisions  of  section  403(i)  of  the  act 
(21  U.S.C.  343(i)).  The  agency  requires 
that  such  names  accurately  identify  or 
describe,  in  as  simple  and  direct  terms 
as  possible,  the  basic  nature  of  the 
ingredient  or  its  characterizing 
properties.  This  requirement  is  set  forth 
in  21  CFR  102.5(a>,  which  establishes 
principles  for  devising  common  or  usual 
names  for  foods. 

In  addition,  the  standard  of  identity 
for  margarine  in  §  166.110(d)  requires 
that  ea^  of  the  edible  fats  or  oils  used 


in  the  food  be  declared  on  the  label  in 
accordance  with  the  applicable  sections 
of  21  CFR  parts  101  and  130.  As 
provided  in  21  CFR  101.4(b)(14),  each 
individual  fat  or  oil  ingredient  of  a  food 
must  be  declared  by  its  specific 
common  or  usual  name  (e.g.,  “beef  fat,’’ 
“cottonseed  oil’’). 

Finally,  “hydrogenated  menhaden 
oil’’  or  “partially  hydrogenated 
menhaden  oil’’  is  the  name  of  the 
ingredient  as  defined  in  21  CFR 
184.1472  and  must  be  identified  as  such 
in  the  ingredient  statement.  If  FDA  lists 
other  oils  of  marine  species  as  food 
additives  for  use  in  margarine  or  affirms 
such  oils  as  GRAS  for  such  use,  the 
name  of  the  oil  will  reflect  its  source. 

For  these  reasons,  the  agency 
concludes  that  persons  with  allergies  to 
fish  and  fish  products  will  be 
adequately  informed  of  the  presence  of 
such  oils  in  margarine. 

2.  One  comment  raised  the  issue  of 
adverse  health  effects  from  the 
increased  use  of  oil  derived  from 
menhaden,  whose  schooling  and 
feeding  habits  locate  them,  during 
growth  and  maturation,  in  areas  . 
contaminated  by  substances  classified 
as  toxic  or  hazardous. 

FDA  considered  the  safety  of  partially 
hydrogenated  and  hydrogenated 
menhaden  oils  during  the  GRAS  review 
process  (GRASP  6G0316)  (54  FR  38219, 
September  15, 1989).  After  evaluation  of 
all  available  information,  the  agency 
concluded  that  the  use  of  partially 
hydrogenated  and  hydrogenated 
menhaden  oil  as  an  edible  fat  or  oil 
should  be  affirmed  as  GRAS. 

Information  concerning  this  review  is 
on  display  at  the  Dockets  Management 
Branch  (address  above)  under  Itecket 
No.  86G^289  and  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  No 
evidence  of  contamination  of  these  oils 
was  presented  during  that  review. 
Therefore,  FDA  is  not  aware  of  any  basis 
for  the  concern  expressed  by  the 
comment.  If  FDA  receives  evidence  that 
listed  oils  contain  deleterious 
substances  and  are  a  health  hazard,  the 
agency  will  take  appropriate  action. 

FDA  will  evaluate  carefully,  as  part  of 
its  review  of  any  future  petitions  for  the 
listing  of  other  oils  of  marine  species  for 
use  in  margarine,  the  possibility  that 
such  oils  could  contain  deleterious 
substances.  The  agency  notes  that 
margarine  is  adulterated  under  section 
402(e)  of  the  act  (21  U.S.C.  342(e))  if  any 
of  the  raw  material  used  therein  consists 
in  whole  or  in  part  of  any  filthy,  putrid, 
or  decomposed  substance,  or  is 
otherwise  unfit  for  food. 


III.  Conclusion 

The  agency  has  tentatively  concluded 
that  it  is  reasonable  to  provide  for  the 
optional  use  of  any  form  of  oil  of  marine 
species  that  has  b^n  affirmed  as  GRAS 
or  listed  as  a  food  additive  for  this  use, 
and  that  doing  so  will  promote  honesty 
and  fair  dealing  in  the  interest  of 
consumers. 

Accordingly,  after  consideration  of  all 
comments,  the  agency  is  issuing  a 
tentative  final  rule  to  amend  the 
standard  of  identity  for  margarine  as  set 
forth  below.  In  addition  to  the  proposed 
changes,  FDA  is  making  some  minor 
editorial  changes  for  clarity  and  is 
revising  the  format  of  the  section. 

IV.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  tentative  final  rule 
to  amend  21  CFR  part  166  as  required 
by  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354).  Executive  Order  12291  compels 
agencies  to  use  cost-benefit  analysis  as 
a  component  of  decisimimaking.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  The  agency  tentatively 
concluded  in  the  August  30, 1990, 
proposal,  that  this  action  would  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Manufacturers  may  continue  to 
produce  margarine  using  current 
formulations.  Thus,  no  changes  are 
required  in  formulations  unless 
manufacturers  wish  to  reformulate  their 
products.  FDA  has  received  no  new 
information  or  comments  that  would 
alter  the  tentative  finding  that  it  set  out 
in  the  proposed  rule,  that  there  is  no 
substantive  economic  issue  in  this 
rulemaking,  and  that  this  is  not  a  major 
rule  as  defined  by  either  Executive 
Order  12291  or  the  Regulatory 
Flexibility  Act. 

V.  Environmental  Impact 

In  the  preamble  to  the  proposed  rule, 
FDA  reported  its  finding  that  this  action 
qualifi^  for  categorical  exclusion  under 
21  CFR  25.24(b)(1),  and  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  was 
required.  FDA  received  one  comment  on 
the  proposed  Yule  that  claimed  that  this 
action  would  result  in  increased  fishing 
pressure  that  could  adversely  affect  the 
menhaden  fishery,  and  that  the  agency 
had  not  considered  this  potential  impact 
prior  to  issuing  the  proposed  rule. 
Although  the  comment  did  not  provide 
evidence  to  support  the  contention  that 
the  menhaden  fishery  would  be 
adversely  affected,  FDA  requested  an 
environmental  assessment  (EA)  from  the 
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petitioner.  The  decision  to  ask  for  an  EA 
takes  into  consideration  the  agency’s 
assessment  of  this  issue  as  part  of  its 
previous  action  to  affirm  partially 
hydrogenated  menhaden  oil  and 
hydrogenated  menhaden  oil  as  GRAS 
(54  FR  38219).  The  agency  also  has 
information  indicating  that  the  market 
for  menhaden  oil  as  a  component  of 
margarine  is  large,  approximately  40 
million  pounds  per  year. 

Based  on  information  in  the 
petitioner’s  EA  submitted  for  the  current 
action  and  on  the  agency’s  analysis  of 
the  reports  on  the  menhaden  fisheries 
issued  subsequent  to  FDA  approval  of 
GRASP  6G0316  (54  FR  38219),  FDA  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  impact  on  the 
menhaden  fishery.  Amending  the 
margarine  standard  of  identity  will  not 
increase  the  volume  of  crude  menhaden 
oil  that  is  produced.  The  only  change 
will  be  that  crude  menhaden  oil  will 
more  often  be  retained  in  the  United 
States  for  further  processing  into  food 
grade  products,  instead  of  being  shipped 
to  Europe  and  elsewhere  for  this  same 
use. 

FDA  has  carefully  considered  the 
potential  environmental  effects  of  this 
action,  including  the  effects  on  the 
menhaden  fishery,  and  has  concluded 
that  the  action  will  not  have  a 
significant  impact  on  the  human 
environment,  and  that  an  environmental 
impact  statement  is  not  required.  The 
agency’s  finding  of  no  significant 
impact,  and  the  evidence  supporting 
that  finding,  which  includes  the 
petitioner’s  environmental  assessment, 
the  finding  of  no  significant  impact  for 
FDA’s  approval  of  GRASP  6G0316  (54 
FR  38219),  and  a  copy  of  “National 
Marine  Fisheries  Service  Final  Purse- 
seine  Landings  of  Gulf  and  Atlantic 
Menhaden  in  the  1990  and  1991  Fishing 
Seasons"  may  be  seen  at  the  Dockets 
Management  Branch  (address  above). 

List  of  Subjects  in  21  CFR  Part  166 

Food  grades  and  standards.  Food 
labeling.  Margarine. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  166  be  amended  as  follows: 

PART  166-MARQARINE 

1.  The  authority  citation  for  21  CFR 
part  166  is  revised  to  read  as  follows: 

Authority:  Secs.  201,  401. 403, 407,  409, 
701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  341.  343,  347, 
348.  371.  379e). 


2.  Section  166.110  is  amended  by 
adding  new  paragraph  headings  for 
paragraphs  (a)  and  (c),  by  revising 
paragraph  (a)(1).  and  in  paragraphs  (b) 
and  (d)  the  paragraph  headings 
“Optional  ingredients”  and  “Label 
declaration",  respectively,  are  italicized 
to  read  as  follows: 

§166.110  Margarine. 

(a)  Description.  *  *  * 

(1)  Edible  fats  and/or  oils,  or  mixtures 
of  these,  whose  origin  is  vegetable  or 
rendered  animal  carcass  fats,  or  any 
form  of  oil  from  a  marine  species  that 
has  been  affirmed  as  GRAS  or  listed  as 
a  food  additive  for  this  use,  any  or  all 
of  which  may  have  been  subjected  to  an 
accepted  process  of  physico-chemical 
modification.  They  may  contain  small 
amounts  of  other  lipids,  such  as 
phosphatides  or  unsaponifiable 
constituents,  and  of  free  fatty  acids 
naturally  present  in  the  fat  or  oil. 

•  *  ft  *  * 

(b)  Optional  ingredients:  *  *  * 

ft  ft  ft  ft  ft 

(c)  Nomenclature.  *  *  * 

(d)  Label  declaration.  *  *  • 

Dated;  )uly  22, 1993. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-19735  Filed  8-16-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  216  and  218 

RIN  101(MtB82 

Amendment  of  Regulations  Governing 
Assessments  for  Incorrect  Reports 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  proposing  to  amend 
its  Royalty  Management  Program  (RMP) 
regulations  governing  assessments  for 
incorrect  reports  submitted  by  royalty 
payors,  lease  operators,  lessees,  or  other 
parties.  The  proposed  amendments 
would  add  an  assessment,  in  the  same 
amount  that  is  currently  applied  to 
incorrect  reports  received  by  the 
designated  due  date,  to  incorrect  reports 
that  are  received  late.  The  rule  would 
provide  consistency  in  MMS’  practice 
for  incorrect  reporting  assessments. 
DATES:  Written  comments  must  be 
received  on  or  before  September  16, 
1993. 


ADDRESSES:  Written  comments 
regarding  the  proposed  rule  should  be 
mailed  or  delivered  to  the  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedure  Branch,  Denver  Federal 
Center,  Building  85,  P.O.  Box  25165, 

Mail  Stop  3901,  Denver,  Colorado 
80225-0165,  Attention:  David  S.  Guzy. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff.  (303)  231-3432. 
SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  rule  are  Philip 
Wilson  of  the  Reports  and  Payments 
Division  and  David  Steiber  of  the 
Division  of  Verification,  RMP.  MMS, 
Lakewood,  Colorado. 

1.  Background 

Paragraphs  30  CFR  216.40(b)  and 
218.40(b)  of  title  30  of  the  Code  of 
Federal  Regulations  (30  CFR)  authorize 
MMS  to  assess  an  amount  not  to  exceed 
$10  for  each  report  received  by  the 
designated  due  date  for  that  report  but 
which  is  incorrectly  completed.  The 
reports  subject  to  this  assessment  are 
required  to  be  submitted  to  MMS  by 
royalty  payors,  lease  operators,  lessees 
or  other  parties  in  accordance  with 
statutes,  regulations,  contracts,  orders  or 
terms  of  Federal  or  Indian  mineral 
leases.  The  purpose  of  this  assessment 
is  to  compensate  the  Government  for 
administrative  costs  incurred  as  a  result 
of  researching  and  resolving  reporting 
errors  so  that  the  report  can  be  accepted 
and  processed  through  the  MMS’ 
automated  Production  Accounting  and 
Audity  System  or  Auditing  and 
Financial  System.  Under  §  216.40  (c) 
and  (d),  a  report  is  defined  as  each  line 
item  on  a  Monthly  Report  of  Operations 
(Form  MMS-3160),  Oil  and  Gas 
Operations  Report  (Form  MMS-4054), 
Gas  Analysis  Report  (Form  MMS— 4055), 
Gas  Plant  Operations  Report  (Form 
MMS— 4056),  Production  Allocation 
Schedule  Report  (Form  MMS-4058), 
Solid  Minerals  Operations  Report  (Form 
MMS-4059),  and  Solid  Minerals 
Facility  Report  (Form  MMS— 4060). 
Under  §  218.40(c),  a  report  is  defined  as 
each  line  item  on  a  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014). 

11.  Discussion  of  Proposed  Rule 

Current  MMS  regulations  provide  for 
an  assessment  for  incorrect  reports 
received  prior  to  the  designated  due 
date  for  that  report.  However,  the 
administrative  costs  incurred  by  MMS 
to  research  and  resolve  reporting  errors 
are  identical  whether  the  report  is 
received  timely  or  late.  So  that  MMS 
may  be  compensated  for  all 
administrative  costs  incurred  due  to 
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reporting  errors,  MMS  is  proposing  to 
amend  §  216.40(b)  and  §  218.40(b)  to 
include  as  assessable  all  reports  that  are 
submitted  incorrectly,  regardless  of 
whether  the  report  was  received  by  the 
designated  due  date  or  was  received 
late.  Therefore,  a  report  that  is  both  late 
and  incorrect  would  be  subject  to  two 
assessments,  one  under  §  216.40(a)  or 
§  218.40(a)  for  being  late  and  one  under 
the  amended  subsection  (b)  for  being 
incorrect.  > 

The  policy  of  the  Department  of  the 
Interior  (Department)  is,  whenever 
practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  the  proposed  rule  to  the 
location  identiHed  in  the  ADDRESSES 
section  of  this  preamble.  Comments 
must  be  received  on  or  before  the  day 
specified  in  the  DATES  section  of  this 
preamble. 

Procedural  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  document  is  not  a  major  rule  under 
E.0. 12291  and  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  rulemaking  would  compensate  the 
Government  for  administrative  costs 
incurred  as  the  result  of  reporting  errors 
and  provide  for  consistency  in  MMS’ 
practice  for  incorrect  reporting 
assessments. 

Executive  Order  12630 

The  Department  certifies  that  this  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630, 
“Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Ri  gilts.” 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12278. 

Paperwork  Reduction  Act  of  1980 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 


National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  afTecting  the 
quality  of  the  human  environment  and 
a  detailed  statement  pursuant  to 
paragraph  (2)(C)  of  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

List  of  Subjects 
30  CFR  Part  216 

Coal,  Continental  shelf.  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Minerals  royalties.  Natural  gas. 
Penalties,  Petroleum,  Public  lands- 
mineral  resources,  and  Reporting 
recordkeeping  requirements. 

30  CFR  Part  218 

Coal,  Continental  sbelf.  Electronic 
funds  transfers.  Geothermal  energy. 
Government  contracts,  Indians-lands, 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  14, 1993. 

Bob  Armstrong, 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  216  and  218  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  21&-PRODUCTION 
ACCOUNTING 

1,  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.;  25  U.S.C.  396a  et  seq.;  25  U.S.C. 
2101  et  seq.;  30  U.S.C.  181  et  seq.;  30  U.S.C 
351  et  seq.;  30  U.S.C.  1001  et  seq.;  30  U.S.C 
1701  et  seq.;  31  U.S.C.  3716;  31  U.S.C  . 
3720A;  31  U.S.C.  9701;  43  U.S.C  1301  et 
seq.;  43  U.S.C  1331  et  seq.;  and  43  U.S.C. 
1801  et  seq. 

2.  Paragraph  (b)  of  §  216.40  is  revised 
to  read  as  follows: 

§  21 6.40  Assessments  for  incorrect  or  late 
reports  and  failure  to  report 
***** 

(b)  An  assessment  of  an  amount  not 
to  exceed  $10  may  be  charged  for  each 
report  which  is  incorrectly  completed. 

***** 

PART  218-COLLECTION  OF 
ROYALTIES,  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

(1)  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 


Authority:  5  U.S.C  301  et  seq.;  25  U.S.C 
396  et  seq.;  25  U.S.C.  396a  et  seq.;  25  U.S.C 
2101  et  seq.;  30  U.S.C  181  et  seq.;  30  U.S.C 
351  et  seq.;  30  U.S.C.  1001  et  seq.;  30  U.S.C 
1701  et  seq.;  31  U.S.C.  3716;  31  U.S.C 
3720A;  31  U.S.C  9701;  43  U.S.C  1301  et 
seq.;  43  U.S.C  1331  et  seq.;  and  43  U.S.C 
1801  et  seq. 

2.  Paragraph  (b)  of  §  218.40  is  revised 
to  read  as  follows: 

§  218.40  Assessments  for  incorrect  or  late 
reports  and  failure  to  report 
***** 

(b)  An  assessment  of  an  amount  not 
to  exceed  $10  may  be  charged  for  each 
report  which  is  incorrectly  completed. 

***** 

IFR  Doc.  93-19747  Filed  8-16-93;  8:45  am) 
BILUNQ  CODE  OIO-MR-M 


30  CFR  Part  218 
RIN  1010-AB74 

Collection  of  Royalties,  Rentals, 
Bonuses,  and  Other  Monies  Due  Under 
Federal  and  Indian  Mineral  Leases  by 
Administrative  Offset 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  is  proposing  to  amend 
its  regulations  at  30  CFR  part  218  to  add 
a  new  provisions  governing  collection 
by  administrative  offset  of  royalties, 
rentals,  bonuses,  and  other  amounts  due 
under  Federal  and  Indian  oil,  gas,  and 
other  mineral  leases.  This  rule  would 
implement  provisions  of  the  Debt 
Collection  Act  of  1982. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1993. 

ADDRESSES:  Written  comments 
regarding  the  proposed  rule  should  be 
mailed  or  delivered  to  the  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff,  Denver  Federal  Center, 
Building  85,  P.O.  Box  25165,  Mail  Stop 
3901,  Denver,  Colorado  80225-0165, 
Attention:  David  S.  Guzy. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  rulemaking  are 
Geoffrey  Heath  and  Peter  J.  Schaumberg, 
Office  of  the  Solicitor,  Washington,  DC. 

I.  Background 

The  MMS  administers  over  25,000 
producing  leases  for  oil,  natural  gas, 
coal,  other  minerals,  and  geothermal 
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steam  underlying  Federal  lands.  Indian 
tribal  and  allotted  lands,  and  the  Outer 
Continental  Shelf  (OCS).  The  MMS  is 
responsible  for  the  collection, 
accounting,  and  di^ursement  of  over  $4 
billion  in  bonus,  rental,  royalty,  and 
other  revenues  derived  from  these  leases 
each  year.  The  MMS  also  is  responsible 
for  enforcement  of  royalty  and  other 
payment  obligations  under  applicable 
statutes,  regulations,  and  lease  terms. 

Most  lessees,  and  parties  who  pay 
royalty  on  behalf  of  lessees,  have 
interests  in  more  than  one  lease.  In 
many  cases,  a  lessee  or  royalty  payor 
may  have  an  interest  in  hundreds  (or, 
for  some  major  producers,  even 
thousands)  of  leases.  All  royalty  payors 
submit  reports  of  sales  and  royalty 
which  separately  report,  by  line, 
royalties  according  to  each  lease, 
product  produced,  and  selling 
arrangement. 

In  some  cases,  royalty  reports  may 
reveal  an  underpayment.  In  most  cases, 
underpayments  cannot  be  detected  from 
the  information  on  the  report  and  are 
discovered  through  MMS’  regular 
audits.  When  evidence  of  underpayment 
is  found,  MMS  will  issue  an  order  to 
pay  the  underpaid  amounts. 

Such  orders  may  be  appealed 
administratively  to  the  MMS  Director 
and  the  Interior  Board  of  Land  Appeals 
(IBLA).  See  30  CFR  part  290  and  43  CFR 
part  4.  During  such  administrative 
appeals,  orders  to  pay  are  suspended 
upon  the  posting  of  an  adequate  surety 
instrument  (e.g.  a  bond  or  letter  of 
credit)  for  the  amounts  in  dispute  under 
30  CFR  243.2.  Decisions  of  the  IBLA.  or 
of  an  Assistant  Secretary,  are  final  for 
the  Department  of  the  Interior 
(Department)  and  are  subject  to  judicial 
review  under  the  Administrative 
Procedure  Act,  5  U.S.C.  701-706. 

During  judicial  review,  the  effectiveness 
of  a  departmental  decision  typically  will 
be  suspended  if  a  surety  instrument  is 
continued  in  effect.  See  5  U.S.C.  705. 

In  most  instances,  a  payor  will  pay 
amounts  owed  after  a  decision  or  order, 
whether  or  not  appealed,  has  become 
final  and  there  is  no  further  appeal. 
However,  in  some  cases,  the  payor  may 
refuse  or  be  unable  to  pay.  In  that  event. 
MMS  will  first  seek  to  collect  against  an 
appeal  bond,  letter  of  credit,  or  other 
MMS-approved  surety  instrument,  if  the 
original  order  was  appealed,  or  against 
the  lease  bond.  Nevertheless,  there  are 
still  some  cases  in  which  surety  is  not 
available. 

In  addition,  a  payor  may  refuse  to  pay 
and  assert  as  a  defense  that  the  order 
allegedly  is  barred  by  the  statute  of 
limitations.  However,  the  statute  of 
limitatiorrs  is  a  bar  to  a  judicial  remedy 


and  does  not  operate  to  nullify  an 
underlying  right. 

In  these  and  other  cases,  it  is 
appropriate  for  MMS  to  collect  unpaid 
royalties  through  other  available  means. 
Because  most  payors  and  lessees  have 
interests  in  other  leases,  it  is  not 
uncommon  that  for  some  of  those  leases, 
there  are  overpayments,  resulting  from  a 
variety  of  causes,  for  which  a  payor 
otherwise  would  claim  a  refund  or 
credit.  Because  in  such  cases  money 
would  be  owing  from  MMS  to  the  payor, 
it  is  appropriate  for  the  agency  to 
exercise  its  right  to  administrative 
offset.  The  MMS  believes  that  it  should 
not  allow  credits  or  grant  refunds  when 
a  payor  or  lessee  owes  money  on  other 
leases. 

Administrative  offset  is  recognized  as 
a  proper  method  to  collect  amounts 
owning  if  a  judicial  action  otherwise 
would  be  barred  by  the  statute  of 
limitations.  Additionally,  in  some  cases, 
administrative  offset  may  be  a  more 
efficient  and  less  costly  method  than 
judicial  litigation  or  imposing  civil 
penalties. 

The  Debt  Collection  Act  of  1982. 

Public  Law  97-365,  96  Stat.  1449, 
applicable  sections  codified  at  31  U.S.C. 
3701,  3711.  3716,  3718,  an^  5  U.S.C. 

5514  (DCA),  specifically  provides  for  an 
agency’s  exercise  of  administrative 
offset  at  31  U.S.C  3716,  which  also 
grants  authority  and  instructs  each 
agency  to  prescribe  appropriate 
regulations.  Additionally,  the  agency 
acts  under  standards  which  the 
Attorney  General  and  the  Comptroller 
General  prescribe  jointly.  See  31  U.S.C. 
3711(e)(2)  and  4  CFR  part  102.  However, 
the  authority  proposed  to  be 
implemented  in  these  regulations  is  not 
in  derogation  of  this  Agency’s  existing 
right  to  offset  under  other  applicable 
law.  Administrative  offset  is  an 
available  remedy  even  in  the  absence  of 
the  DCA. 

In  view  of  the  specific  provisions  of 
the  DCA.  MMS  is  proposing  new 
regulations,  which  MMS  anticipates 
would  be  used  in  virtually  all  cases.  The 
proposed  regulations  are  discussed  in 
section  II  below. 

II.  Discussion  of  Proposed  Rule 
The  MMS  is  proposing  to  add  a  new 
subpart  I  enlitl^,  “Collection  by 
Administrative  Offset,”  to  its 
regulations  at  30  CFR  part  218  to 
implement  the  DCA  provisions.  One  of 
the  requirements  of  the  DCA  is  that 
Federal  agencies  issue  regulations 
consistent  with  the  DCA  and  the  Federal 
Claims  Collection  Standards  (4  CFR, 
chapter  II)  to  implement  collecting 
claims  by  administrative  offset  uiider 
the  DCA’s  provisions  at  31  U.S.C.  3716. 


The  proposed  new  regulations  are 
consistent  with  all  of  the  requirements 
of  31  U.S.C.  3716  and  3720A  and  the 
joint  General  Accounting  Office/ 
Departnrent  of  Justice  regulations  at  4 
CFR  part  102.  See  proposed  §§  218.605, 
218.608.  218.609.  and  218.612. 

Section  218.602  of  the  proposed 
regulations  contains  the  definition  of 
relevant  terms.  A  “claim”  is  defined  for 
purposes  of  these  regulations  as  an 
amount  which  has  been  determined  to 
be  owing  by  a  decision  or  order  which 
is  final  for  the  Department,  for  which  no 
action  for  judicial  review  is  pending 
wherein  the  decision  or  order  remains 
suspended.  Specifically,  the  phrase 
“decision  or  order  of  an  official  of  the 
Department  of  the  Interior  which  is  not 
subject  to  further  administrative  review 
within  the  Department”  means.a 
decision  or  order  of: 

(1)  The  Secretary,  Deputy  Secretary, 
an  Assistant  Secretary,  the  Director  of 
the  Office  of  Hearings  and  Appeals,  or 
the  IBLA  (if  no  action  for  judicial  review 
thereof  is  pending  or  if  a  decision  or 
order  has  not  been  suspended  pending 
disposition  of  an  action  for  judicial 
review);  or 

(2)  The  MMS  Director,  if  no  appeal  to 
the  IBLA  is  filed  within  the  time 
allowed  under  30  CFR  290.7  and  43  CFR 
4.22  and  4.411;  or 

(3)  An  officer  of  MMS.  if  no  appeal  to 
the  MMS  Director  is  filed  within  the 
time  allowed  under30  CFR  290.3  and 
290.5. 

Proposed  §  218.604  addresses  the 
scope  of  administrative  offset  which 
would  be  available.  The  MMS  would  be 
able  to  collect  a  claim  arising  in 
connection  with  any  onshore  or  offshore 
Federal  lease  or  any  Indian  lease  by 
withholding  and  applying  to  the  claim 
any  amount  due  to  the  payor  in 
connection  with  any  onshore  or  offshore 
Federal  lease  for  which  that  payor 
makes  payments. 

The  MMS  recognizes  that  leases  on 
different  categories  of  Federal  land,  or 
on  Federal  land  within  different  States, 
or  on  the  OCS  result  in  payment  of 
portions  of  lease  revenues  to  different 
recipients  under  various  permanent 
indefinite  appropriations.  See.  e.g.,  30 
U.S.C.  191,  providing  for  the  State  in 
which  a  Federal  mineral  lease  on  the 
public  domain  is  located  to  receive  50 
percent  (for  Alaska.  90  percent)  of  the 
revenues  derived  from  the  lease;  30 
U.S.C.  355,  incorporating  for  purposes 
of  mineral  lease  revenues  the 
disbursement  schemes  applicable  to 
other  types  of  revenues  derived  from 
acquired  Federal  lands,  of  which  there 
are  several  categories;  and  43  U.S.C. 
1337(g),  providing  for  coastal  States  to 
receive  27  percent  of  the  revenues 
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derived  from  certain  leases  within  3 
nautical  miles  of  the  seaward  boundary 
of  the  coastal  State.  For  Indian  leases, 
the  tribal  or  allottee  lessors  on  whose 
behalf  MMS  acts  are  entitled  to  all  of  the 
revenues  derived  from  the  lease.  In 
many  cases,  overpayments  made  under 
other  leases  will  have  been  distributed 
to  these  recipients  pursuant  to  those 
appropriations  or  paid  to  Indian  lessors. 

When  MMS  exercises  its  right  to 
administrative  offset,  the  payments 
made  to  the  recipients  of  permanent 
indefinite  appropriations  for  Federal 
leases  would  be  adjusted  through 
recoupment  of  the  proper  amounts  from 
the  next  regular  distribution  to  that 
recipient,  or,  in  the  case  of  acquired 
lands,  to  the  surface  management 
agency  if  not  paid  directly  by  MMS,  in 
the  same  manner  as  MMS  presently 
does  in  correcting  payment  errors.  That 
procedure  would  not  apply  to  Indian 
leases. 

Overpayments  under  Indian  leases 
would  not  be  available  for  offset  to 
collect  underpayments  under  Federal 
leases  or  under  other  Indian  leases  with 
different  ownership  interests. 
Overpayments  under  Federal  leases, 
however,  would  be  available  for  offset 
against  underpayments  under  Indian 
leases.  Amounts  collected  by 
administrative  offset  would  be  paid  or 
distributed  to  the  proper  recipient  in 
accordance  with  applicable  law. 

Proposed  paragraphs  (a)(1)  and  (b)(1) 
of  §  218.604  also  provide  that  amounts 
available  for  offset  include  both 
amounts  which  MMS  owes  directly  to  a 
payor  as  well  as  amounts  due  from 
MMS  “to  another  person  on  behalf  of 
that  payor.”  The  latter  category  would 
include  amounts  MMS  owes  to  an 
operator  or  other  designated  royalty 
payor  which  pays  royalties  under  other 
leases  on  behalf  of  the  underpaid  lessee 
or  payor.  It  also  would  include  a 
corporate  marketing  affiliate  or  wholly- 
owned  corporate  subsidiary. 

Under  long-settled  applicable  law  and 
regulations  (e.g.,  30  U.S.C.  1721(a)  and 
30  CFR  218.54  for  oil  and  gas  leases), 
interest  is  owed  on  all  underpayments 
of  royalty.  In  addition,  except  as 
provided  under  a  recent  rule  published 
on  December  30, 1992,  titled  “Offsetting 
Incorrectly  Reported  Production 
between  Different  Federal  or  Indian 
Leases  (Cross-Lease  Netting),”  57  FR 
62200,  promulgating  30  CFR  218.42  and 
amending  other  provisions, 
overpayments  on  one  lease  are  not 
credited  against,  and  do  not  operate  to 
stop  the  accrual  of  late  payment  interest 
on,  underpayments  on  another  lease  not 
within  the  same  unit.  To  the  extent 
claims  for  underpayments  on  a 
particular  lease  later  are  satisfied  by 


administratively  offsetting 
overpayments  on  a  different  lease  or 
leases,  interest  will  no  longer  accrue. 
Subsection  (d)  of  the  proposed  §218.604 
clarifies  that  late  payment  interest 
continues  to  accrue  until  the 
administrative  offset  is  actually  effected 
and  the  amount  withheld  is  applied  to 
satisfy  ail  or  part  of  a  claim. 

In  many  cases,  overpayments  are  not 
apparent  from  royalty  reports  or  in 
situations  where  an  audit  h'as  not  yet 
been  performed,  and  MMS  therefore 
will  not  have  specific  knowledge  of 
existing  overpayments.  When  the  payor 
finds  such  overpayments,  however,  it 
would  usually  submit  a  credit 
adjustment  to  recoup  it,  within  the 
restrictions  of  applicable  law.  Therefore, 
under  proposed  §  218.605(g),  MMS  may 
issue  a  notice  of  intention  to  offset 
either: 

(1)  When  it  knows  of  a  specific 
overpayment,  or 

(2)  When  it  wants  to  offset  any 
overpayments  which  may  exist  on  some 
other  set  of  leases  and  apply  them  to  the 
underpayment,  even  though  it  does  not 
specifically  know  whether  and  to  what 
extent  overpayments  may  in  fact  exist 
under  the  other  leases. 

In  the  latter  event,  under  proposed 
§  218.606  the  payor  would  be  prohibited 
from  reporting  any  credit  adjustment 
with  respect  to  any  payment  made  in 
connection  with  any  lease  identified  in 
the  notice  as  a  lease  to  which 
§  218.605(g)(2)  applies.  The  payor  must 
then  report  all  credits  which  otherwise 
would  have  been  reported  as  credit 
adjustments  as  a  credit  balance  pursuant 
to  MMS  instructions.  The  MMS  would 
then  apply  the  reported  credit  balance 
to  the  amount  of  the  underpayment 
until  the  underpayment  is  recovered. 
The  MMS  would  then  notify  the  payor 
to  discontinue  reporting  a  credit 
balance. 

Many  of  the  claims  which  MMS  will 
seek  to  collect  through  administrative 
offset  are  claims  for  which  the  payor 
asserts  a  statute  of  limitations  bars  MMS 
from  bringing  a  judicial  action  to 
collect.  In  lieu  of  collecting  by 
administrative  offset,  MMS  may  be 
willing  in  many  instances  to  accept  the 
payor’s  agreement  to  waive  and  not 
assert  a  limitations  defense  against  a 
judicial  enforcement  or  collection  action 
to  the  extent  of  the  amount  which 
would  be  collected  by  offset.  The 
proposed  §  218.610  allows  the  payor  to 
request  MMS  to  accept  such  an 
agreement. 

Proposed  §§  218.611  and  218.612 
pertain  to  requesting  other  Federal 
agencies  to  offset  monies  owed  to  a 
payor  by  the  other  agency,  and  to 
handling  requests  received  from  other 


Federal  agencies  to  offset  monies  which 
MMS  owes  to  the  payor  to  collect  an 
amount  which  the  payor  owes  to  the 
other  agency,  respectively.  Proposed 
§  218.613  would  allow  MMS  to  request 
the  Internal  Revenue  Service  to  offset 
against  any  tax  refund  owed  to  a  payor. 

The  MMS  also  is  proposing  to  make 
the  final  rule  effective  as  of  the  date  that 
this  proposed  rule  is  published  in  the 
Federal  Register.  The  MMS  specifically 
would  like  comments  on  the  proposed 
effective  date. 

The  final  rule  would  be  applicable  to 
excess  payments  that  were  made  prior 
to  the  effective  date  of  the  rule  that 
would  be  subject  to  offset  after  the 
effective  date. 

The  policy  of  the  Department  is, 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  the  proposed  rule  to  the 
location  identified  in  the  ADDRESSES 
section  of  this  preamble.  Comments 
must  be  received  on  or  before  the  date 
identified  in  the  DATES  section  of  this 
preamble. 

Procedural  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291  and  certifies  that 
this  rulemaking  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rulemaking  would  implement 
provisions  of  the  DCA  to  provide  for 
collection,  by  administrative  offset,  of 
claims  owed  to  the  United  States 
Government  by  individual  debtors.  It 
does  not  add  additional  regulatory 
requirements  for  Federal  and  Indian 
lessees.  It  only  permits  the  Federal 
Government  to  collect  legitimate  claims. 
There  are  no  significant  additional 
requirements  or  burdens  placed  upon 
small  business  entities  as  a  result  of 
implementation  of  this  rule. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630, 
“Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights.” 
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Executive  Order  12778 

The  Department  has  certiCed  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  (2)(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Paperwork  Reduction  Act  of  1960 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.Q  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment  and 
a  detailed  statement  pursuant  to 
paragraph  (2)(C)  of  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332(2)(C))  is  not 
requiredL 

List  of  Subfects  in  30  CFR  Part  218 

Coal,  Continental  shelf.  Electronic 
funds  transfer.  Geothermal  energy, 
Government  contracts,  Indian  lands. 
Mineral  royalties.  Natural  gas,  Penalties. 
Petroleum,  Public  land-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  14, 1993. 

Bob  Arrastrang, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  218  is  proposed 
to  be  amended  as  follows: 

PART  218— COLLECTION  OF 
ROYALTIES,  RENTALS,  BONUSES, 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.;  25  U.S.C  396a  et  seq.;  25  U.S.C 
2101  et  seq.;  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351  et  seq.;  30  U.S.C.  1001  et  seq.;  30  U.S.C 
1701  et  seq.:  31  U.S.C.  3716;  31  U.S.C. 

3720 A;  31  U.S.C.  9701;  43  U.S.C.  1301  et 
seq.;  43  U.S.C.  1331  et  seq.;  43  U.S.C.  1801 
et  seq. 

2.  A  new  subpart  I  is  added  to  read 
as  follows: 

Subpart  t— Collection  by  Administrative 
Offset 

Sec. 

218.601  Scope  of  regulations. 

218.602  Definitions. 

218.603  When  administrative  offset  may  be 
used. 

218.604  Scope  and  method  of 
administrative  offset. 


Sec. 

218.605  Required  notice  and  records 
inspection  oppcvtunity. 

2 1 8.606  Prohibition  against  credit 
adjustments  after  receipt  of  notice  of 
intention  to  o&et;  application  balance 
until  claim  is  satisfied. 

218.607  When  use  of  mandated  procedures 
is  not  required. 

218.608  Time  limitation  on  use  of 
administrative  off^t. 

218.609  Written  agreements  to  repay  in  lieu 
of  ofiset. 

218.610  Waiver  of  statute  of  limitations 
defense  in  lieu  of  offsets. 

218.611  Requests  for  administrative  offset 
directed  to  other  Federal  agencies. 

218.612  Requests  for  administrative  offset 
received  from  other  Federal  agencies. 

218.613  Reduction  of  tax  refunds  to  satisfy 
claims. 

Subpart  I — Collection  by 
Administrative  Offset 

§  218.601  Scope  of  regulations. 

(a)  The  provisions  of  this  subpart 
apply  to  the  collection  by  the  Minerals 
Management  Service  (MMS)  of  claims, 
as  defined  in  this  subpart,  for  royalties, 
interest,  and  other  amounts  due  in 
connection  with  any  lease  issued  by  the 
Secretary  of  the  Interior  (Secretary’) 
under  any  law  providing  for  the 
disposition  under  lease  of  oil,  gas,  coal, 
any  other  mineral,  or  geothermal  steam, 
from  any  Federal  land  or  interest  in 
land,  Indian  tribal  or  allotted  land,  or 
from  the  Outer  Continental  Shelf,  by 
administrative  offiet,  as  defined  in  31 
U.S.C.  3701(a)(1).  under  31  U.S.C.  3716. 

(b)  The  provisions  of  this  subpart  are 
supplemental  to  and  not  in  derogation 
of; 

(1)  Any  right  to  collect  any  amount 
due  by  means  of  offset  which  MMS  may 
have  by  virtue  of  any  other  law  or 
regulation  or  common  law  principle; 
and 

(2)  Any  right  to  collect  any  amount 
due  by  any  other  means  available  to  • 
MMS  under  any  law  or  regulation. 

§  218.602  D^initlons. 

For  purposes  of  this  subpart: 
Administrative  offset  means 
withholding  money  payable  by  the 
United  States,  or  held  by  the  United 
States,  to  satisfy  a  debt  a  payor  owes  to 
the  United  States  or  owes  to  the  United 
States  as  administrator  on  behalf  of  any 
Indian  tribe  or  allottee. 

Claim  means  any  amount  owed  to  the 
United  States,  or  to  the  United  States  as 
administrator  of  any  lease  on  behalf  of 
any  Indian  tribe  or  allottee,  as  royalty, 
interest,  or  any  other  obligation  arising 
in  connection  with  any  lease,  or  as  civil 
penalties  pursuant  to  30  U.S.C.  1719  or 
30  CFR  part  241  or  any  successor 
regulation,  or  43  U.S.C.  1350  or  30  CFR 


part  250  subpart  N  or  any  successor 
regulation,  which  has  been  determined 
to  be  owing  by  a  decision  or  order  of; 

(1)  an  official  of  the  Department  of  the 
Interior  which  is  not  subject  to  further 
administrative  review  within  the 
Department  and  with  respect  to  which 
no  action  for  judicial  review  is  pending 
or,  if  such  an  action  is  pending,  if  the 
decision  or  order  has  not  been 
suspended  pending  disposition  of  the 
action  for  (udicial  review;  or 

(2)  any  court  of  competent 
jurisdiction. 

Lease  means  any  lease  issued  by  the 
Secretary  under  any  law  providing  for 
the  disposition  under  lease  of  oil.  gas, 
coal,  any  other  mineral,  or  geothermal 
steam,  from  any  Federal  land  or  interest 
in  land.  Indian  tribal  or  allotted  land,  or 
from  the  Outer  Continental  Shelf. 

Payor  means  a  lessee  or  any  person, 
as  defined  in  30  U.S.C.  1702(12),  who 
makes  royalty  or  other  payments  under 
any  lease  or  who  owes  any  civil  penalty 
pursuant  to  30  U.S.C  1719  or  30  CFR 
part  241  or  any  successor  regulation,  or 
43  U.S.C.  1350  or  30  CFR  part  250 
subpart  N  or  any  successor  regulation. 

§  21 8.603  When  administrative  offset  may 
be  used. 

The  MMS  may  use  administrative 
offset,  as  provided  in  §  218.604, 
whenever  a  payor  fails  to  pay  any  claim. 

(a)  The  Assistant  Secretary  for  Land 
and  Minerals  Management  has 
determined  that  it  is  in  the  best  interests 
of  the  United  States  to  collect  claims  by 
administrative  offset  because  of  the 
decreased  costs  of  collection  and  the 
acceleration  in  the  payment  of  claims. 

(b)  If  the  6-year  period  for  bringing  an 
action  on  a  claim  provided  in  section 
2415  of  Title  28,  United  States  Code,  has 
expired,  the  Director  of  his/her  designee 
shall  examine  the  claim  to  determine 
whether  the  likelihood  of  collecting 
such  a  claim  and  the  best  interests  of  the 
United  States  justify  the  use  of 
administrative  offset. 

§  218.604  Scope  and  method  of 
administrative  offset 

(a)(1)  After  giving  notice  as  prescribed 
in  §  218.605,  MMS  may  collect  any 
claim  against  a  payor  in  connection 
with  any  onshore  or  offshore  Federal 
lease  by  withholding  any  amount  due 
from  MMS  to  that  payor,  or  payable  to 
another  person  on  behalf  of  that  payor, 
in  connection  with  any  Federal  onshore 
or  offshore  lease  for  which  that  payor 
makes  pa)rments,  and  applying  that 
amount  to  the  claim  as  an  offset. 

(2)  If  any  portion  of  the  amount  due 
by  MMS  to  the  payor  which  is  applied 
as  an  offset  to  an  MMS  claim  previously 
had  been  paid  or  distributed  to  any  non- 
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Federal  recipient  or  to  any  specific  fund 
in  the  United  States  Treasury  before 
such  offset,  as  prescribed  by  applicable 
law,  MMS  will  recoup  the  amount 
previously  distributed  or  paid  from 
subsequent  regular  distributions  or 
payments  to  that  recipient  or  fund. 

(b)  (1)  After  giving  notice  as 
prescribed  in  §  218.605,  MMS  may 
collect  any  claim  against  a  payor  in 
connection  with  any  Indian  lease  by 
withholding  any  amount  due  from  MMS  ‘ 
to  that  payor,  or  payable  to  another 
person  on  behalf  of  that  payor,  in 
connection  with: 

(1)  Any  Indian  allotted  or  tribal  lease 
for  which  that  payor  pays  royalties  with 
identical  individual  and  proportionate 
beneficial  ownership  interests  as  the 
lease  with  respect  to  which  the  claim 
arose:  or 

(ii)  Any  Federal  onshore  or  offshore 
lease  for  which  that  payor  pays 
royalties,  and  applying  that  amount  to 
the  claim  as  an  offset. 

(2)  If  any  portion  of  the  amount  due 
from  MMS  to  the  payor  which  is 
applied  as  an  offset  to  a  claim  in 
connection  with  an  Indian  lease  was 
originally  paid  to  MMS  in  connection 
with  any  Federal  onshore  or  offshore 
lease  and  had  been  paid  or  distributed 
to  any  non-Federal  recipient  or  to  any 
specific  fund  in  the  United  States 
Treasury  before  such  offset,  as 
prescribed  by  applicable  law,  MMS  will 
recoup  the  amount  previously 
distributed  or  paid  from  subsequent 
regular  distributions  or  payments  to  that 
recipient  or  fund. 

(c)  Any  amount  applied  to  a  claim  as 
an  offset  will  be  attributed  to  the 
underpaid  lease  and  will  be  paid  or 
distributed  in  accordance  with 
applicable  law. 

(d)  Late  {>ayment  interest  on 
underpayments  owed  under  applicable 
law  or  regulations  shall  continue  to 
accrue  until  an  administrative  offset  is 
effected  and  the  amount  withheld  is 
applied  to  satisfy  all  or  part  of  a  claim. 

§  218.605  Required  notice  and  records 
inspection  opportunity. 

(a)  Before  collecting  a  claim  by 
administrative  offset  under  this  part,  the 
MMS  Director  or  his/her  designee  shall 
give  written  notice  by  certified  mail, 
return  receipt  requested,  of  the  agency’s 
intention  to  offset  at  least  30  days  before 
effecting  the  offset.  Such  notice  shall 
include  a  written  explanation  of  the 
payor’s  rights  under  this  section,  as 
required  by  31  U.S.C.  3716(a)  and  4  CFR 
102.3(b)(2).  See  30  CFR  243.4  for 
regulations  governing  serving  of  official 
correspondence. 

(b)  Pursuant  to  4  CFR  102.3(b)(2)(ii), 
the  final  decision  or  order  pertaining  to 


tht  claim  constitutes  written  notice  of 
the  type  and  amount  of  the  claim  as 
required  by  31  U.S.C.  3716(a)  and  4  CFR 
102.3(b)(2). 

(c)  Pursuant  to  4  CFR  102.3(b)(2)(ii), 
the  available  administrative  appeals  to 
the  MMS  Director  from  decisions  or 
orders  of  MMS  officers  under  30  CFR 
part  290  and  30  CFR  250.201  through 
250.205,  and  from  the  MMS  Director  to 
the  Interior  Board  of  Land  Appeals 
under  30  CFR  290.7  and  43  CFR  part  4 
constitute  the  opportunity  for  agency 
review  of  the  agency’s  decision  related 
to  the  claim  requir^  by  31  U.S.C. 

3716(a)  and  4  CFR  102.3  (b)(2)  and  (c). 
The  regulations  in  this  subpart  shall  not 
be  construed  to  provide  a  second 
opportunity  for  agency  review  of  the 
merits  of  the  claim. 

(d)  The  written  notice  under 
paragraph  (a)  of  this  section  shall  advise 
the  royalty  payor  of  the  payor’s  right  to 
inspect  and  copy  the  agency’s  records 
regarding  the  claim,  as  required  by  31 
U.S.C.  3716(a)  and  4  CFR  102.3(b)(2). 

The  payor  may  inspect  and  copy  such 
records  at  the  office  in  which  they  are 
maintained  any  time  within  30  days 
after  receipt  of  the  notice  under 
paragraph  (a)  of  this  section  upon  a 
minimum  of  5  days  advance  written 
notice  to  MMS.  The  MMS  may  charge 
the  payor  for  any  costs  of  copying. 

For  civil  penalty  proceedings  under 
30  CFR  part  250  subpart  N,  the 
provisions  of  30  CFR  250.201(c) 
constitute  the  required  opportunity  to 
inspect  and  copy  the  agency’s  records. 

(e)  The  written  notice  under 
paragraph  (a)  of  this  section  shall  advise 
the  payor  of  the  payor’s  right  to  make 

a  written  agreement  with  MMS  to  repay 
the  claim  in  lieu  of  collection  by  offset 
if  the  payor  meets  the  conditions  set 
forth  in  §  218.609. 

(f)  The  written  notice  under  paragraph 

(a)  of  this  section  is  not  administratively 
appealable  within  the  Department  of  the 
Interior  and  constitutes  the  final  action 
of  the  Department. 

(g)  The  written  notice  under 
paragraph  (a)  of  this  section  may  notify 
the  payor  of  either: 

(1)  MMS’  intention  to  offset  any 
specifically  identified  overpayment 
under  any  lease;  or 

(2)  MMS’  intention  to  offset 
overpayments  which  the  payor 
otherwise  would  recoup  by  reporting 
credit  adjustments  under  any  lease  or 
set  of  leases,  through  the  procedure 
provided  under  §  218.606,  or  both. 

§  21 8.606  Prohibition  against  credit 
adjustments  after  receipt  of  notice  of 
intention  to  offset;  application  of  balance 
until  claim  is  satisfied. 

(a)  After  a  payor  has  received  a  notice 
of  intention  to  offset  under  §  218.605(a), 


the  payor  shall  not  report  any  credit 
adjustment  on  a  Form  MMS-2014  or 
any  other  royalty  report  form  with 
respect  to  any  payment  made  in 
connection  with  any  lease  identified  in 
the  notice  as  a  lease  to  which 
§  218.6O5(0)(2)  applies. 

(b)  For  all  leases  identified  in  the 
notice  of  intention  to  offset  as  leases  to 
which  §  218.605(g)(2)  applies,  the  payor 
shall  report  all  credits  which  otherwise 
would  have  been  reported  as  credit 
adjustments  as  a  credit  balance  pursuant 
to  instructions  which  MMS  shall  issue 
in  the  MMS  Oil  and  Gas  Payor 
Handbook  or  otherwise.  The  payor  shall 
not  recoup  the  credit  balance. 

(c)  Each  month,  MMS  will  apply  the 
reported  credit  balance  to  the  amount  of 
the  claim  until  the  claim  is  satisfied. 

After  the  claim  has  been  satisfied.  MMS 
will  notify  the  payor  to  discontinue 
reporting  a  credit  balance. 

§  218.607  When  use  of  mandated 
procedures  is  not  required. 

Pursuant  to  4  CFR  102.3(b)(5),  MMS 
may  effect  offset  without  tlie  procedures 
required  under  this  part  if  failure  to 
effect  an  offset  would  substantially 
prejudice  MMS’  ability  to  collect  the 
claim. 

§  218.608  Time  limitation  on  use  of 
administrative  offset 

Pursuant  to  31  U.S.C.  3716(c)  and  4 
CFR  102.3(b)(3),  MMS  shall  not  effect  an 
administrative  offset  to  collect  a  claim 
for  money  more  than  10  years  after  the 
amount  due  became  a  claim  within  the 
meaning  of  this  subpart. 

§  218.609  Written  agreenrients  to  repay  in 
lieu  of  offset 

(a)  Pursuant  to  4  CFR  102.3(b)(2)(i), 
MMS  will  balance  the  Government’s 
interest  in  collecting  the  debt  again.st 
fairness  to  the  debtor  in  determining 
whether  to  accept  a  repayment 
agreement  in  lieu  of  collecting  a  claim 
by  administrative  offset.  In  all 
circumstances,  the  determination 
whether  to  accept  a  written  repayment 
agreement  is  within  the  discretion  of  the 
MMS  Director  or  his/her  designee. 
Ordinarily,  MMS  will  accept  a  written 
agreement  to  repay  the  amount  of  the 
claim  in  lieu  of  offset  only  when  an 
offset  would  result  in  undue  financial 
hardship  to  the  royalty  payor  or  would 
be  against  equity  and  good  conscience. 

(bj  The  MMS  Director  or  his/her 
designee  may  require  a  payor  to  submit 
a  bond  or  letter  of  credit  or  other 
appropriate  surety  in  a  form  acceptable 
to  MMS  securing  the  amounts  to  be  paid 
under  a  repayment  agreement,  including 
interest,  as  a  condition  of  MMS 
accepting  a  written  repayment 
agreement. 
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(c)  Nothing  in  this  section  shall  be 
constnied  to  limit  the  Government’s 
authority  or  discretion  to  enter  into  any 
settlement  agreement  or  compromise 
regarding  any  claim  or  amount  owed. 

§  218.610  Waiver  of  statute  of  limitations 
defense  in  lieu  of  offset 

If  MMS,  under  §  218.605(a),  has  given 
a  payor  a  notice  of  intention  to  collect 
by  off^set  a  claim  for  which  the  payor 
asserts  a  judicial  collection  action 
would  be  barred  by  any  statute  of 
limitations,  the  payor  may  request  MMS 
to  accept  an  agreement  that  the  payor 
would  waive  and  agree  not  to  assert  a 
limitations  defense  against  collection  or 
enforcement  of  that  claim,  to  the  extent 
of  the  amount  MMS  has  proposed  to 
collect  by  o^set,  in  lieu  of  collecting  the 
claim  by  offset. 

§  218.61 1  Requests  for  administrative 
offset  directed  to  other  Federal  agencies. 

(a)  The  MMS  Director  or  his/her 
designee  may  request  another  Federal 
agency  to  administratively  offset  monies 
payable  by  that  agency  to  a  payor  and 
transfer  such  funds  to  MMS  for 
purposes  of  collecting  a  claim  owed  by 
that  payor. 

(b)  In  requesting  such  offset,  MMS 
will  provide  the  Federal  agency  holding 
the  funds  with  a  written  certification; 

(1)  That  the  payor  owes  the  claim; 

(2)  Of  the  amount  and  basis  of  the 
claim;  and 

(3)  That  MMS  has  complied  with 

§  218.605  and  with  the  requirements  of 
4  CFR  part  102. 

§  218.612  Requests  for  administrative 
offset  received  from  other  Federal  agencies. 

Any  Federal  agency  may  request  that 
monies  owed  to  a  payor  by  MMS  in 
connection  with  any  Federal  onshore  or 
offshore  lease  be  administratively  offset 
and  transferred  to  that  agency  for 
purposes  of  collecting  a  debt  which  the 
payor  owes  to  that  agency.  The  MMS 
shall  effect  the  requested  offset  only 
after: 

(a)  Receipt  of  a  written  certification  by 
the  creditor  agency: 

(1)  That  the  payor  owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 

(3)  That  the  agency  has  promulgated 
regulations  for  the  use  of  administrative 
offset;  and 

(4)  That  the  agency  has  complied  with 
its  own  regulations  and  the  applicable 
provisions  of  4  CFR  part  102;  and 

(b)  A  determination  by  MMS  that 
collection  by  offset  against  funds  owed 
by  MMS  to  the  payor  w'ould  be  in  the 
bi^t  interests  of  the  United  States  under 
the  circumstances  of  the  particular  case, 
and  that  such  offset  would  not 
otherwise  be  contrary  to  law. 


$  218.63  Reduction  of  tax  refunds  to 
satisfy  claims. 

(a)  Under  31  U.S.C.  3720A  and  26 
CFR  301.6402-6T,  MMS  may  submit 
notice  of  any  claim  in  excess  of  $25, 
which  has  been  owed  for  more  than  3 
months  (but  not  more  than  10  years), 
and  which  MMS  is  unable  to  collect  by 
administrative  offset  against  amounts 
owed  to  the  royalty  payor  by  MMS,  to 
the  Internal  Revenue  ^rvice  (IRS)  for 
purposes  of  reducing  any  refund  of 
Federal  taxes  owed  to  the  royalty  payor 
and  payment  of  such  reduction  to  MMS 
in  full  or  partial  satisfaction  of  such 
claim. 

(b)  Before  submitting  a  notice  to  the 
IRS  under  paragraph  (a)  of  this  section, 
MMS  shall  notify  the  royalty  payor  by 
certified  mail  that  it  intends  to  take  such 
action  if  the  claim  is  not  paid  within  60 
days,  as  required  by  31  U.S.C. 
3720A(b)(l).  See  30  CFR  243.4  for 
regulations  governing  serving  of  official 
correspondence. 

(c)  In  connection  with  MMS  notices  to 
the  IRS  for  refund  reductions,  the 
available  administrative  appeals  to  the 
MMS  Director  from  decisions  or  orders 
of  MMS  officers  under  30  CFR  part  290, 
and  from  the  MMS  Director  to  the 
Interior  Board  of  Land  Appeals  under  30 
CFR  290.7  and  43  CFR  part  4  constitute: 

(1)  The  opportunity  for  the  royalty 
payor  to  present  evidence  that  all  or  part 
of  the  debt  which  is  the  subject  of  the 
claim  is  not  past  due  or  is  not  legally 
enforceable;  and 

(2)  The  procedure  for  the  Agency  to 
co^nsider  any  evidence  presented  by  the 
royalty  payor  and  determine  whether 
the  debt  which  is  the  subject  of  the 
claim  is  valid,  past  due  and  legally 
enforceable,  as  required  by  31  U.S.C. 
3720A(b)  (2)-(4).  The  regulations  in  this 
subpart  shall  not  be  construed  to 
provide  a  second  opportunity  for 
Agency  determination  regarding  the 
validity  or  merits  of  the  claim. 

(d)  All  administrative  charges 
incurred  in  connection  with  the  referral 
of  any  claim  to  the  IRS  under  31  U.S.C. 
3720A(d)  and  26  CFR  301.6402-6T(i), 
including  any  fees  charged  to  MMS  by 
the  IRS,  shall  be  assessed  on  the  claim 
and  increase  the  amount  of  the  offset. 

[FR  Doc.  93-19748  Filed  8-16-93;  8:45  am) 
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30  CFR  Part  218 
RIN  1010-AB73 

Limitations  on  Credit  Adjustments 
Submitted  by  Lessees  and  Other 
Royalty  Payors  Under  Federal  and 
Indian  Mineral  Leases 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  is  proposing  to  amend 
its  regulations  at  30  CFR  part  218  to 
prescribe  time  and  other  limitations  on 
the  reporting  of  credit  adjustments  to 
previous  payments  made  under  Federal 
onshore  and  Indian  oil,  gas,  and  other 
mineral  leases.  The  proposed 
amendments  also  provide  for  similar 
limitation^  on  the  reporting  of  certain 
credit  adjustments  under  Federal 
offshore  leases. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1993. 

ADDRESSES:  Written  comments 
regarding  the  proposed  rule  should  be 
mailed  or  delivered  to  the  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff,  Denver  Federal  Center, 
Building  85,  P.O.  Box  25165,  Mail  Stop 
3901,  Denver,  Colorado  80225-0165, 
Attention;  David  S.  Guzy,  telephone 
(303)  231-3432. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  rulemaking  are 
Geoffrey  Heath  and  Peter  J.  Schaumberg, 
Office  of  the  Solicitor,  Washington,  DC. 

I.  Background 

The  MMS  administers  over  25,000 
producing  leases  for  oil,  natural  gas, 
coal,  other  minerals,  and  geothermal 
steam  underlying  Federal  lands,  Indian 
tribal  and  allotted  lands,  and  the  Outer 
Continental  Shelf.  The  MMS  is 
responsible  for  enforcement  of  royalty 
and  other  payment  obligations  under 
applicable  statutes,  regulations,  and 
lease  tenns. 

All  royalty  payors  submit  monthly 
reports  of  sales  and  royalty  which 
separately  li.st,  by  line,  royalties 
according  to  each  lease,  product 
produced,  and  selling  arrangement. 
When  a  payor  discovers  an 
overpayment,  it  usually  submits  a  credit 
adjustment,  i.e.,  a  negative  line  to  cancel 
the  prior  report  line,  together  with  a 
new  line  showing  the  corrected 
information.  If  the  credit  adjustment 
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recoups  the  overpayment  by  reducing 
the  current  royalty  paid,  otherwise 
allowed  under  applicable  law  then  the 
credit  adjustment  has  resulted  in  a 
"credit.”  Under  section  10  of  the  Outer 
Continental  %elf  Lands  Act  (OCSLA), 

43  U.S.C.  1339  (Section  10),  a  lessee  or 
payor  under  an  offshore  lease  must  first 
submit  a  request  for  the  credit  to  MMS, 
which  must  then  report  it  to  Congress 
and  wait  a  statutorily  prescribed  period 
before  allowing  the  credit.  Further,  the 
payor  must  m^e  the  request  within  2 
years  of  the  date  of  the  original 
payment.  MMS  plans  to  issue  proposed 
regulations  applicable  to  refunds  and 
credits  under  Section  10  in  the  near 
future. 

Current  statute  law  does  not  provide 
for  a  time  limitation  on  credit 
adjustments  under  onshore  Federal  or 
Indian  leases  analogous  to  that  provided 
in  the  OCSLA.  Therefore,  there  have 
been  many  instances  in  which  payors 
have  reported  credit  adjustments  many 
years  aher  the  original  pa3nnent, 
including  for  time  periods  for  which  the 
payor  may  be  no  longer  required  to 
maintain  records. 

11.  Discussion  of  Proposed  Rule 

The  MMS  believes  that  it  is 
appropriate  to  require  specific  notice  of 
and  express  authorization  for  the  above 
descril^d  credit  adjustments  after 
several  years  have  passed. 

Consequently,  N^S  is  proposing  to 
add  a  new  subpart  H,  entitled 
"Limitations  on  Credit  Adjustments,”  to 
its  regulations  at  30  CFR.part  218  to 
establish  new  regulations  governing  the 
reporting  of  adjustments  to  previous 
royalty  payments  and  other  amounts 
paid  in  connection  with  any  Federal  or 
Indian  mineral  lease.  The  proposed  new 
regulations  are  discussed  below. 

Section  218.500  Scope  of  Regulations 

This  section  describes  the  scope  of  the 
proposed  regulations  under  subpart  H  of 
30  CFR  part  218.  These  rules  would 
apply  to  the  reporting  of  adjustments  to 
previous  royalty  payments  and  certain 
other  payments  made  in  connection 
with  Federal  and  Indian  leases.  The 
rules  would  not  apply  to  adjustments  to 
MMS  interest  assessments  or  reporting 
assessments  such  as  those  under  30  CTO 
218.40. 

Section  218.501  Definitions 

This  section  establishes  definitions 
for  purposes  of  the  proposed  regulations 
under  subpart  H  of  30  CFR  part  218. 

A  "credit  adjustment”  is  an  adjusting 
royalty  report  line  which  reduces  a 
royalty  or  other  payment  reported  and 
paid  in  a  previous  period.  If  a  credit 
adjustment  results  in  a  reduction  of  a 


current  or  future  royalties,  the  payor  has 
taken  a  "credit.”  An  "offset”  is  a  netting 
or  cancelling  of  previous  overpayments 
against  previous  underpayments  on  the 
same  lease  or  across  lease  boundaries  if 
all  the  individual  leases  are  part  of  an 
approved  unit  or  communitization 
agreement. 

Section  218.502  General  Time  Limits 
on  Credit  Adjustments  for  Onshore 
Federal  and  Indian  Leases 

For  onshore  Federal  and  Indian 
leases,  this  section  would  restrict  credit 
adjustments  without  prior  authorization 
to  royalty  or  other  payments  due  within 
5  years  before  the  date  of  the 
adjustment,  unless  otherwise  limited  by 
applicable  regulation  or  MMS  order.  An 
example,  of  such  a  limitation  is  the  coal 
valuation  rules  at  30  CFR  206.257(i), 
which  provide  that  contract  revisions  or 
amendments  may  be  applied 
retroactively  to  value  for  royalty 
purposes  for  periods  no  longer  than  2 
years,  imless  MMS  approves  otherwise. 

Otherwise  allowable  credit 
adjustments  could  be  reported  with 
respect  to  royalty  or  other  payments 
made  more  than  5  years  but  less  than  10 
years  before  the  date  of  the  adjustment 
only  after  receiving  approval  from 
MMS.  Credit  adjustments  with  respect 
to  any  payment  made  more  than  10 
years  before  the  date  of  the  adjustment 
would  be  prohibited,  with  one  class  of 
exceptions.  A  payor,  with  prior  MMS 
approval,  may  report  a  credit 
adjustment  to  offset  an  overpayment 
against  an  underpayment  on  a  lease,  to 
the  extent  the  offset  does  not  result  in 
a  credit,  where  the  overpayment  and 
underpayment  both  occur  within  either 
the  same  audit  period  or  the  same  time 
period  covered  by  an  MMS  order  to 
perform  a  restructured  accounting 
which  began  more  than  10  years  before 
the  date  that  MMS  receives  the  report  of 
the  offset  and  ended  within  10  years  of 
that  date. 

MMS  requests  comments  on  the 
proposed  5-  and  10-year  time  period. 
MMS  specifically  requests  comments  on 
whether  the  periods  for  recoupment  on 
Indian  leases  should  be  different  than 
for  Federal  leases.  Comments  should 
include  an  explanation  of  the 
justification  for  the  periods  suggested. 

Section  218.503  General  Time  Limits 
on  Credit  Adjustments  Resulting  in 
Offsets  for  Federal  Leases  on  the  Outer 
Continental  Shelf 

Section  10  governs  credits  and 
refunds  of  excess  payments  imder  OCS 
leases.  MMS  will  issue  separate 
regulations  applicable  to  credit 
adjustments  that  result  in  credits  on 
OCS  leases.  However,  offsets  of 


overpayments  against  underpayments 
under  a  single  OCS  lease  which  do  not 
result  in  credits  against  current  or  future 
royalties  due  are  not  subjea  to  Section 
10,  unless  an  underpayment  was  created 
as  a  result  of  a  credit  adjustment  to 
recoup  an  overpayment,  or  was 
otherwise  created  intentionally  to 
provide  an  tmderpayment  against  which 
to  offset  an  overpayment.  The  reasons 
why  Section  10  does  not  apply  to  offsets 
are  explained  in  two  Solicitor’s 
opinions.  Refunds  and  Credits  Under 
the  Outer  Continental  Shelf  Lands  Act. 
Sol.  Op.  M-36942,  88  I!D.  1091 
(December  15, 1981),  and  Applicability 
of  Section  10  of  the  Outer  Continental 
Shelf  Lands  Act,  Sol.  Op.  M-36977, 

_  LD.  _  (Jan.  15, 1993). 

Therefore,  proposed  $  218.503 
establishes  time  limits  on  credit 
adjustments  for  OCS  leases  which  result 
in  offsets  and  not  in  credits,  and  which 
are  consistent  with  the  provisions  for 
onshore  Federal  and  Indian  leases. 

A  payor  would  be  allowed  to  report 
credit  adjustments  which  result  only  in 
offsets  without  MMS  approval  for  an 
overpayment  which  MMS  received 
within  10  years  of  the  date  MMS 
receives  the  report  of  the  offset.  The 
payor,  with  prior  MMS  approval,  also 
may  offset  an  overpayment  and  an 
underpayment  which  both  occur  within 
either  the  same  audit  period  or  the  same 
time  period  covered  by  an  MMS  order 
to  perform  a  restructured  accounting 
which  began  more  than  10  years  before 
the  date  that  MMS  receives  the  report  of 
the  offset  and  ended  within  10  years  of 
that  date. 

MMS  again  requests  comments  on  the 
proposed  time  period.  Comments 
should  include  an  explanation  of  the 
justification  for  any  different  periods 
suggested. 

Section  218.504  Other  Exceptions  to 
Time  Limits  for  Reporting  Cr^it 
Adjustments  for  Federal  Onshore, 
Indian,  and  OCS  Leases 

This  section  proposes  first  that 
notwithstanding  the  proposed 
§§  218.502  and  218.503,  a  payor  would 
be  prohibited  from  reporting  any  credit 
adjustment  for  any  payment  made 
within  a  period  for  which  MMS  had 
audited  that  payor’s  royalty  payments 
and  notified  the  payor  in  writing  that 
the  audit  period  was  closed,  unless  the 
payor  obtained  MMS  approval  for 
reporting  the  credit  adjustment.  MMS 
anticipates  that  it  would  not  routinely 
grant  such  approval.  When  an  audit 
period  is  formally  closed  in  writing, 
transactions  within  that  period  normally 
are  regarded  as  conclude.  An 
exception  where  approval  may  be 
granted  would  include  a  situation  where 
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the  audit  closure  specifically  reserved 
one  issue  as  open  which  was  later 
resolved. 

Another  example  where  approval 
could  be  granted  is  if  ongoing  litigation 
resulted  in  changes  to  transactions 
within  an  otherwise  closed  audit  period. 

Second,  this  section  proposes  that 
also  notwithstanding  the  proposed 
§§  218.502  and  218.503,  a  payor  may 
report  a  credit  adjustment  for  a  payment 
made  within  a  period  for  which  that 
payor  is  currently  being  audited  only 
after  notifying  MMS  that  it  is  reporting 
the  credit  adjustment.  This  is  necessary 
to  ensure  that  MMS  auditors  have 
current  information  regarding  the  effect 
of  subsequent  actions  by  the  payor  on 
transactions  within  the  period  under 
audit. 

To  ensure  compliance  with  this 
requirement,  this  section  also  proposes 
that  if  payor  fails  to  notify  MMS  of  the 
credit  adjustment  beforehand,  MMS  has 
the  authority  to  disallow  the  credit 
adjustment  and  require  repayment  of 
any  amount  recouped  with  interest. 

Proposed  audit  regulations  which 
MMS  is  developing  will  further  address 
a  payor’s  obligation  to  notify  MMS  of 
ci^it  adjustments  and  other  actions  it 
may  take  afiecting  a  period  currently 
under  audit. 

Section  218.503  Authority  of  MMS  to 
Prohibit  Credit  Adjustments  and  Related 
Matters 

For  all  categories  of  leases,  many 
lessees  have  asserted  that  various  MMS 
orders  to  pay  issued  in  the  last  few  years 
allegedly  are  barred  by  the  statute  of 
limitations.  Because  MMS  may 
administratively  offset  overpayments 
under  other  leases  against 
underpayments  under  a  particular  lease 
for  which  a  judicial  action  to  collect 
otherwise  would  be  barred,  it  is 
appropriate  to  prohibit  recoupments  of 
overpayments  to  the  extent  necessary  to 
enable  MMS  to  effectuate  such  an  offset. 
Thus,  under  this  proposed  section,  if  a 
payor  alleges  in  an  administrative  or 
judicial  proceeding  that  MMS  is  time- 
barred  from  collecting  any  amount  due 
within  10  years  before  the  date  of  an 
MMS  order  to  pay,  MMS  may  prohibit 
the  payor  from  reporting  any  credit 
adjustment  which  results  in  a  credit, 
and  may  disallow  any  refund  request, 
with  respect  to  any  payments  made  in 
connection  with  any  other  lease  for 
which  it  paid  royalties  within  the 
previous  10  years.  Thereafter,  the  payor 
may  not  report  any  credit  adjustment 
which  would  result  in  a  credit  with 
respect  to  any  payment  made  in 
connection  with  the  identified  lease 
without  prior  MMS  approval. 


The  payor  must  then  report  as  a  credit 
balance  all  credit  adjustments  which 
otherwise  would  have  resulted  in 
credits,  until  the  aggregate  of  the  credit 
balances  equals  the  amount  which  the 
payor  claims  is  time-barred,  together 
with  interest  on  the  amount  claimed  by 
MMS.  MMS  would  issue  instructions,  in 
the  MMS  Payor  Handbook  or  otherwise, 
regarding  specific  procedures.  After  the 
aggregate  credit  balance  equals  the 
amount  specified,  the  payor  may  resume 
reporting  otherwise  allowable  credit 
adjustments  without  further  MMS 
approval,  except  that  MMS  may  require 
that  the  credit  balance  be  increased  to 
reflect  increased  interest  accruals.  The 
MMS  would  not  apply  the  aggregate 
credit  balance  against  the  amount  which 
the  payor  claims  is  time-barred  through 
administrative  offset  until  the  amount 
becomes  a  "claim”  as  defined  in  30  CFR 
218.602  of  proposed  new  regulations 
governing  collection  of  royalties, 
interest,  and  other  amount  due  under 
Federal  and  Indian  mineral  leases  by 
administrative  offset  as  provided  under 
the  Debt  Collection  Act  of  1982.  Those 
proposed  regulations  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

If  MMS  issues  an  order  to  a  payor 
pursuant  to  proposed  §  218.505(a) 
directing  the  payor  not  to  report  certain 
credit  adjustments,  and  if  the  payor 
reports  adjustments  in  contravention  of 
that  order,  then  MMS  may  issue  a 
Notice  of  Noncompliance  for  civil 
penalties  pursuant  to  30  CFR  part  241 
and  30  U.S.C.  1719. 

Paragraph  (b)  of  this  section  would 
provide  that  in  lieu  of  prohibiting  credit 
adjustments  and  recoupments,  \0vIS 
may  be  willing  in  many  instances  to 
accept  the  payor’s  agreement  to  waive 
and  not  assert  a  limitations  defense 
against  a  judicial  enforcement  or 
collection  action  of  the  amount  which 
the  payor  claims  is  time-barred,  together 
with  interest  on  the  amount  claimed  by 
MMS.  The  proposed  subsection 
218.503(b)  allows  the  payor  to  request 
MMS  to  accept  such  an  agreement. 

Under  paragraph  (c)  of  this  section, 
MMS  could  establish  threshold  amounts 
for  any  category  of  leases,  above  which 
a  payor  may  not  report  a  credit 
adjustment  which  results  in  a  credit 
without  prior  MMS  approval.  The  MMS 
also  could  require  a  payor  to  refrain 
from  reporting  a  credit  adjustment  for 
any  amount  submitted  for  approval  for 
a  reasonable  period  of  time  as  MMS  may 
need  to  verify  the  nature  and  amount  of 
any  overpayment. 


Section  218.506  Effect  of  Time-Bar 
Defenses  on  Audit  Practice 

Paragraph  (a)  of  this  section  clarifies 
the  law  and  current  practice  that  MMS 
may  apply  any  overpayments  made  in 
connection  with  an  underpaid  lease, 
which  are  discovered  upon  audit,  to 
satisfy  the  allegedly  time-barred 
underpayment. 

Paragraph  (b)  of  this  section  clarifies 
that  MMS  will  first  offset  a  payor’s 
overpayments  and  underpayments  on 
the  same  lease  which  occurred  within 
the  same  audit  period  or  within  10  years 
of  the  date  MMS  asserts  the  offset, 
whichever  is  longer,  beginning  with  the 
oldest  underpayment  first,  before 
holding  any  net  overpaid  amount  for 
application  to  underpayments  under 
any  other  lease  through  administrative 
offset.  For  example,  if  there  is  an 
underpayment  which  was  discovered 
during  the  audit  of  a  prior  period  and 
which  occurred  within  ten  years  of  the 
date  MMS  asserts  an  offset,  and  the 
payor  alleges  that  MMS  is  time-barred 
firom  recovering  such  underpayment,  if 
MMS  discovers  a  larger  overpayment  in 
the  audit  of  the  current  period,  MMS 
will  offset  first  against  the 
underpayment  on  the  same  lease. 

Similarly,  if  the  payor  previously  had 
been  instructed  not  to  report  any  credit 
adjustments  for  its  overpayments  on 
that  lease  and  had  established  a  credit 
balance  under  §  218.503,  all  or  part  of 
the  credit  balance  would  be  applied  first 
to  any  net  underpayment  by  the  payor 
on  the  same  lease.  If,  after  such 
application,  the  payor  still  is  net 
overpaid,  MMS  may  then  hold  the 
balance  to  be  applied  to  underpayments 
on  other  leases  through  administrative 
offset. 

Paragraph  (c)  of  the  proposed 
§  218.506  would  provide  two  exceptions 
to  this  priority.  The  first  is  that  MMS 
would  offset  overpayments  and 
underpayments  occurring  in 
consecutive  months,  where  both  the 
overpayment  and  the  underpayment 
arise  because  a  volume  of  production 
reported  for  one  production  month 
should  have  been  reported  for  the 
immediately  preceding  or  immediately 
succeeding  production  month,  before 
applying  the  rule  of  paragraph  (b).  The 
purpose  of  this  exception  is  that  MMS 
recognizes  that  on  many  occasions, 
production  is  inadvertently  reported  for 
the  immediately  preceding  production 
month  or  the  immediately  succeeding 
production  month  and  royalties  have 
otherwise  been  paid  correctly.  Such 
reporting  errors  should  be  corrected 
before  offsetting  an  overpayment  against 
an  unrelated  underpayment. 
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The  second  exception  is  the  analog  of 
the  first  exception  when  the  error  occurs 
in  the  "cross-lease  netting”  context. 
Recently  promulgated  regulations  at  30 
CFR  218.42(b)  (57  FR  62200  (Dec.  30, 
1992))  address  this  situation.  If  a 
reporting  error  falls  within  that 
regulation,  the  allowed  cross-lease  offset 
should  be  reported  before  an 
overpayment  is  applied  to  an  unrelated 
underpayment  on  the  same  lease. 

Section  218.507  Relationship  of  Credit 
Adjustments  to  Known  Underpayments 
Payors  have  continued  to  report  credit 
adjustments  to  recoup  overpayments 
occurring  in  particular  months  even 
though  loiown  underpayments  from 
other  (particularly  earlier)  periods  under 
the  same  lease  are  still  outstanding  and 
unpaid,  including  known 
underpayments  with  respect  to  which 
the  payor  claims  MMS  is  barred  by  a 
statute  of  limitations  from  collecting. 
Proposed  §  218.507  addresses  this 
situation.  In  the  event  there  are  known 
underpayments  from  any  other  period 
under  the  same  lease,  it  requires  the 
payor  to  apply  the  amount  which  would 
have  been  recouped  from  current 
month’s  royalties  as  a  result  of  a  credit 
adjustment  (or  for  which  the  payor 
would  have  requested  a  refund)  to 
underpayments  on  the  same  lease, 
including,  but  not  limited  to, 
underpayments  which  the  payor  asserts 
MMS  is  time-barred  from  collecting,  and 
to  revise  its  royalty  reports  for  the 
underpaid  period  accordingly. 

The  payor  would  be  required  to  offset 
the  overpayment  against  ^e  oldest 
known  underpayments  first,  including 
interest  owed  thereon,  which  occurred 
within  a  defined  period. 

Underpayments  subject  to  such  offset 
would  be  those  which  occurred  either 
(1)  within  10  years  of  the  date  MMS 
receives  the  report  of  the  offset  (or  the 
date  MMS  should  have  received  the 
report  of  the  offset  if  the  payor  had 
acted  diligently  after  discovery  of  the 
overpayment  and  underpayment),  or  (2) 
within  either  the  same  audit  period  or 
the  same  time  period  covered  by  an 
MMS  order  to  perform  a  restructured 
accounting  as  die  overpayment 
occurred,  if  that  period  began  more  than 
10  years  before  the  date  MMS  receives 
the  report  of  the  offset  and  ended  within 
10  years  of  that  date. 

There  would  be  two  exceptions  to  this 
priority  similar  to  those  applicable 
under  the  proposed  §  206.506. 
Notwithstanding  the  general  rule,  a 
payor  should  first  offset  overpayments 
and  underpayments  occurring  in 
consecutive  months,  where  both  the 
overpayment  and  the  underpayment 
arise  b^use  a  volume  of  production 


reported  for  one  production  month 
should  have  been  reported  for  the 
immediately  preceding  or  immediately 
succeeding  production  month.  A  payor 
also  should  first  offset  related 
overpayments  and  vmderpayments 
subject  to  the  “cross-lease  offsetting” 
regulation  at  30  CFR  218.42(b). 

The  requirements  of  this  proposed 
section  would  not  apply  to  situations 
where  the  MMS  has  alleged  that  the 
payor  has  underpaid  but  the  payor 
disputes  the  liability  in  an 
administrative  appeal  or  judicial 
proceeding  (on  grounds  other  than  time 
bar),  and  has  posted  an  adequate  surety 
instrument  for  amounts  due  which  have 
been  calculated.  This  provision  reflects 
current  MMS  practice  and  is  consistent 
with  a  recent  decision  of  the  Assistant 
Secretary  for  Land  and  Minerals 
Management,  Office  of  the  State 
Controller  of  California,  MMS-92- 
0278-O&G  (Jdn.  15, 1993). 

Section  218.508  Effect  of  Offsets  on 
Late  Payment  Interest 

This  section  specifies  that  in  cases 
where  overpayments  have  been  offset 
against  underpayments,  late  payment 
interest  charges  under  applicable  law 
and  regulations  will  be  assessed  only  on 
the  net  underpayment,  if  any,  remaining 
after  offset. 

Section  218.509  Exceptions 

This  section  specifies  that 
adjustments  resulting  from  any  of  the 
following  are  not  within  the  limitations 
prescribed  under  the 'proposed  rule: 

(a)  The  retroactive  effect  of  a 
unitization  or  communitization 
agreement;  and 

(b)  Changes  in  allowed  estimated 
payments; 

The  MMS  also  is  proposing  to  make 
the  final  rule  effective  as  of  the  date  that 
this  proposed  rule  is  published  in  the 
Federal  Register.  The  MMS  specifically 
would  like  comments  on  the  proposed 
effective  date. 

The  final  rule  would  apply  to  credits 
or  proposed  credits  that  would  be 
subject  to  reporting  after  the  effective 
date  of  the  rule  but  that  would  apply  to 
royalty  and  other  payments  for 
production  months  prior  to  the  date  of 
the  rule. 

The  policy  of  the  Department  of  the 
Interior  (Department)  is,  whenever, 
practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  the  proposed  rule  to  the 
location  identified  in  the  ADDRESSES 
section  of  this  preamble.  Comments 
must  be  received  on  or  before  the  date 


identified  in  the  DATES  section  of  this 
preamble. 

Procedural  matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291  and  certifies  that 
this  rulemaking  will  not  have  a 
significant  economic  effef:t  on  a 
substantial  number  of  small  entities 
under  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rulemaking  would  establish  time 
limitations  on  the  reporting  of  credit 
adjustments  to  previous  payments  made 
under  Federal  onshore  and  Indian  oil, 
gas,  and  other  mineral  leases.  There  are 
no  significant  additional  requirements 
or  burdens  placed  upon  small  business 
entities  as  a  result  of  implementation  of 
this  rule. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630, 
"Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights.” 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Paperwork  Reduction  Act  of  1980 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
a  detailed  statement  pursuant  to 
paragraph  (2)(C)  of  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C)  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  218 

Coal,  Continental  shelf.  Electronic 
funds  transfer.  Geothermal  energy. 
Government  contracts,  Indian  lands. 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  lands-mineral 
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ressurcBS,.  Bepwtiiig  and  recordkeeping 
requirements. 

Dated;  June  14. 1993. 

Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  218  is  proposed 
to  be  amended  as  follows:- 

PART  21&-COtLE£mON  OF 
ROYALTIES,  RENTALS^  BONUSES, 

AND  OTNER  MONKS  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 

Authority:  S  UlS.C  301  et  seq.:  2S  U.S.C. 
396  St  seq.;  2S  U.&C  396a  et  seq.;  25  U.S^C. 
2101  et  seq,:  30  U.&C.  181  et  seq.;  30  U.S.C. 
351  et  seq.;  30  U.S.C.  1001  et  seq.;  30  U.S  C. 
1701  et  seq,;  31  U.S.C.  3716;  31  U.S.C. 

3720A;  31  U.S.C  9701;  43  U.S.C.  1301  et 
seq.;  43  U.S.C  1331  et  seq.;  43  U.S.C.  1801 
et  seq. 

2.  A  new  sobpart  H  is  added  to  read 
as  follows; 

Subpart  H^imltabons  on  Credit 
AdJustmanlB 

See* 

218.500  Scope  of  regulations. 

218.501  Definitions. 

218.502  General  time  limits  on  credit 
adjustments  for  onshore  Federal  and 
Indian  leases. 

218.503  General  time  limits  on  credit 
adjustments  resulting  in  offsets  fbr 
Federal  leases  on  the  Outer  Continental 
Shell 

218.504  Other  exceptions  to  time  limits  for 
reporting  credit  adjustments  for  Federal 
onshore,  Indian,  and  OCS  leases. 

2 1 8. 505  Authority  of  MMS  to  prohibit- 
adjustments  credits  and  related  matters. 

218.506  Effect  of  time-bar  defenses  on  audit 
practice. 

218.507  Relationship  of.ccedit  adjustments 
to  known  uadeq>ayments. 

206.508  Effect  of  ofisets  on  late  payment 
interest 

218.509  Exceptions. 

Subpan  H — Limitations  on  Credit 
Adjustments 

§218.500  Scop*  of  regulations. 

The  provisions  of  this  subpart  apply 
to  the  reporting  of  adjustments  to 
previous  royalty  payments  and  other 
amounts,  exclu^ng  interest  and 
reporting  assessments,  paid  in 
connection  with  any  lease  issued  by  the 
Secretary  under  any  law  providing  for 
the  disposition  under  lease  of  oil,  gas, 
coal,  any  othernainefal,  or  geothennal 
steam,  any  onshore  Federal  land  or 
interest  in  land  onshore  or  Indian  tribal 
or  allotted  land,  in  which  result  either 
in  credits  against  current  royalty 
payments  or  refunds,  or  in  offeets  of 


previous  overpayments  against  previous 
underpayments  on  the  same  lease  or 
unit.  In  addition,  §§  218>5Q3:  through 
2l8v509<also  apply  to  oi^ts  of 
overpayments  and  underpayments  on 
leases  cm  the  Outer  Condnental  Shelf 
(OeSJ..  Credits  and  relunds  of  excess 
payments  made  under  Federal  leases  on 
the  OCS  are  governed  by  section  tO  of 
the  Outer  Contiiwntal  Sikelf  Lands  Act 
(OeSLA);  4a  u.s.e.  1339  (Section  10) 
and  not  the.  rules  in  this. subpart. 

§218.501  Deflflitians. 

For  the  purpose  of  thissubpart: 

Credit  OS  crediting  means  reaction  of 
a  current  or  future  royalty  or  other 
payment  made  in  connection  with  a 
lease  as  a  result  of  reporting  a  credit 
adjustment. 

Credit  Adjustment  means  any 
adjustment  reported  on  a  Report  of  Sales 
and  Royalty  Remittance  (Fonra  MMS- 
2014)  or  any  other  royalty  report  form 
which  reduces  any  royalty  or  other 
payment  made  in  connection  with  a 
lease  which  was  reported  and  paid  in 
any  previous  period. 

Lease  means  any  lease  issued  by  the 
Secretary  under  any  law  providing  for 
the  disposition  under  lease  of  oil,  gas. 
coal,  any  other  mineral,  or  geothermal 
steam,  horn  any  Federal  land  or  interest 
in  land  or  Indian  tribal  or  allotted  land, 
or,  for  purposes  of  §§  218.503  through 
218.509  only,  from  the  Outer 
Continental  Shelf.  For  purposes  of  this 
subpart,  the  term  “tease”  also  applies  to 
a  unit  where  reporting  is  done  on  a  unit 
basis. 

Offset  means  to  net  or  cancel  previous 
overpayments  against  previous 
underpayments  on  the  same  lease  or 
across  lease  boundaries  if  all  the 
individual  leases  are  part  of  an 
approved  unit  or  communitizaticn 
agreement. 

Payor  means  any  person,  as  defined  in 
30  U.S.C.  1702(12).  who  pays  royalty  or 
other  payments  under  any  leaser  and 
includes  the  payor’s  predecessors  in 
interest  and  successors  in  interest. 

§  218.502  General  time  limits  on  credit 
adjustments  for  onshore  Federal  and  Indian 
leases. 

Subject  to  other  provisions  of  this 
subpart,  and  subject  to  the  limitations  of 
subpart  I  of  this  part,  payors  under 
onshore  Federal  and  Indian.  Leases; 

(a)  may  report  otherwise  allowable 
credit  adjustments  with  respect  to 
payments  made  within  5  years  before 
the  date  of  the  adjustment  without 
advance  approval  of  MMS,.  unless 
otherwise  limited  by  applicable 
regulations  or  MMS  order; 

(b)  may  report  otherwise  allowable 
credit  adjustments  with  respect  to 


payments  made- more  than  5  years  but 
less  than  years  before  the-date  of  the 

adjustment  only  after  receiving  MMS 
approval;  and 

(c)  shall  not  report  any  credit 
adjustment  with  respect  to' any  payment 
made  more;  than  tO  years  before  the  date 
of  the  adjustment,  except  that  a  payor, 
after  receiving- approval,  may 
report  a  credit  adjustment  to  offset  an 
overpayment  against  an  underpayment 
which  both  occur  within  either  the  same 
audit  period' or  the  time  period  covered 
by  an  order  to  perform  a  restructured 
accounting,  the  beginning  of  which  is 
more  than  10  years  before  the  date  that 
MMS  receives  the  Fonn  MMS-2014  that 
includes  the  report  of  the  offset  and  the 
end  of  which  is  within  1-0  years  of  that 
date,  to  the  extent  such  of^t  does  not 
result  in  a  credit. 

§  218.503  General  time  limits  on  credit 
adjustments  resulting  in  offsets  for  Federal 
leases  on  the  Outer  Continental  Shelf. 

A  payor  may  offset  an  overpayment 
made  on  any  OCS  lease  (or  unit)  against 
an  underpayment  made  in  any  prior 
month  on  that  same  lease  or  unit  for  the 
same  or  a  different  product  without 
submitting  a  request  for  refund  or  credit 
under  Section  10.  to  the  extent  that 
reporting  a  credit  adjustment  does  not 
result  in  a  credit,  if  the  underpayment 
was  not  created  as  a  result  of  a  credit 
adjustment  to  recoup  the  amount  of  the 
overpayment,  or  was  not  otherwise 
created  intentionally  to  provide  an 
underpayment  against  which  to  offset 
the  overpayment,  and  either — 

(a)  MVK  received  the  overpayment 
within  10  years  of  the  date  that  MMS 
receives  the  Form  MMS-2014  that 
inchides  the  report  of  the  offset;  or 

(b)  the  overpayment  and 
underpayment  occurred  within  either 
the  same  audit  period  or  the  time  period 
covered  by  an  order  to  perform  a 
restructured  accounting,  the  beginning 
of  which  is  more  than  10  years  before 
the  date  that  MMS  receives  the  Form 
MMS-2014  that  includes  the  report  of 
the  offset  and  the  end  of  which  is  within 
10  years  of  that  date,  and  the  payor 
receives  MMS  approval  to  report  the 
offset. 

§  218.504  Other  exceptions  to  time  limits 
for  reporting  crecM  adjustments  for  Federal 
onshore,  Indian,  and  OCS  leases. 

(a)  Notwithstanding  the  provisions  of 
§§^^218.502  and  218.503,  a  payor  shall 
not  report  any  credit  adjustment  for  any 
payment  mads  within  a  period  for 
which  MMS  had  audited  that  payor’s 
royalty  payments' and  notified  the  payor 
in  writing  that  the  audit  period  was 
closed,  without  MMS  awroval. 

(b)  Notwithstanding  we  provisions,  of 
§§  218.502  and  218.503,  a  payor  may 
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report  a  credit  adjustment  for  a  payment 
made  within  a  period  for  which  MMS 
is  currently  auditing  that  payor’s 
payments  only  after  notifying  MMS  that 
it  is  reporting  the  credit  adjustment.  If 
a  payor  fails  to  notify  MMS  of  the  credit 
adjustment,  MMS  may  disallow  the 
credit  adjustment  and  require  that  any 
amount  recouped  be  repaid  with 
interest  computed  in  accordance  with 
30  CFR  part  218. 

§  218.505  Authority  of  MMS  to  prohibit 
adjustments  credits  and  related  matters 

(a)  (1)  Following  any  allegation  by  any 
payor  in  any  administrative  or  judicial 
proceeding  that  MMS  is  time-barred 
from  collecting  any  amount  from  that 
payor  which  was  due  within  10  years 
before  the  date  of  an  MMS  order  to  pay 
the  amounts  due,  MMS  may  issue  an 
order  prohibiting  the  payor  from 
reporting  any  credit  adjustment  which 
results  in  a  credit  with  respect  to  any 
payment  made  in  connection  with  any 
lease  for  which  that  payor  paid  royalties 
or  other  payments  within  10  years 
before  the  date  of  such  order,  and  may 
disallow  any  refund  request  with 
respect  to  any  such  lease.  After  a  payor 
has  received  such  an  order,  the  payor 
shall  not  report  any  credit  adjustment 
which  results  in  a  credit  on  a  Form 
MMS-2014  or  any  other  royalty  report 
form  with  respect  to  any  payment  made 
in  connection  with  any  lease  identified 
in  the  order  without  prior  MMS 
approval. 

(2)  For  all  leases  identified  in  the 
order  issued  under  paragraph  (a)(1)  of 
this  section,  the  payor  shall,  pursuant  to 
instructions  which  MMS  shall  issue  in 
the  "MMS  Payor  Handbook”  or 
otherwise,  report  as  a  credit  balance  all 
credit  adjustments  which  otherwise 
would  have  resulted  in  credits.  The 
payor  shall  not  recoup  the  credit 
balance. 

(3)  The  payor  shall  continue  to  report 
credit  balances  pursuant  to  paragraph 

(a)(2)  of  this  section  until  the  aggregate 
of  the  credit  balances  equals  the  amount 
which  the  payor  claims  is  time-barred, 
together  with  interest  thereon  through 
the  date  of  the  order  issued  under 
paragraph  (a)(1)  of  this  section  and  for 

1  year  in  advance,  as  specified  in  such 
order. 

(4)  After  the  aggregate  credit  balance 
established  pursuant  to  paragraph  (a)(2) 
of  this  section  equals  the  amount 
specified  in  the  order,  the  payor  may 
resume  reporting  otherwise  allowable 
credit  adjustments  which  result  in 
credits  without  further  MMS  approval, 
except  that  MMS  may  periodically 
require  that  the  credit  balance  be 
increased  through  the  procedure 
provided  in  paragraphs  (a)(1)  through 


(a)(3)  of  this  section  to  reflect  increased 
interest  accrued. 

(5)  The  MMS  will  not  apply  the 
aggregate  credit  balance  against  the 
amount  which  the  payor  claims  is  time- 
barred  by  way  of  administrative  offset 
until  the  amount  which  MMS  alleges 
the  payor  owes  becomes  a  “claim”  as 
defined  in  30  CFR  218.602. 

(b)  If  MMS  have  issued  an  order 
under  paragraph  (a)  of  this  section 
prohibiting  the  payor  from  reporting  any 
credit  adjustment  which  results  in  a 
credit  with  respect  to  any  payment 
made  in  connection  with  any  lease, 

MMS  may  limit  or  remove  the 
prohibition  if  the  payor  agrees  in 
writing  that  the  payor  waives  and  agrees 
not  to  assert  a  limitations  defense 
against  collection  or  enforcement  of  the 
amount  which  the  payor  claims  is  time- 
barred,  together  with  interest  on  the 
amount  MMS  claims. 

(c)  The  MMS  Director  or  his/her 
designee  may: 

(1)  by  notice  published  in  the  Federal 
Register  or  through  amendment  to  the 
MMS  payor  handbooks,  or  otherwise  by 
order  establish  threshold  amounts  for 
any  lease  or  category  of  leases,  above 
which  a  payor  may  not  report  a  credit 

'  adjustment  to  any  previous  payment 
made  for  any  production  month  under 
any  lease  which  results  in  a  credit 
without  prior  MMS  approval,  under 
such  procedures  as  may  be  prescribed; 
and 

(2)  order  any  payor  to  not  recoup  or 
report  a  credit  adjustment  which  results 
in  a  credit  for  any  amount  submitted  for 
approval  for  such  reasonable  period  of 
time  as  may  be  necessary  for  MMS  to 
verify  the  nature  and  amount  of  any 
overpayment.  A  payor  may  not  divide 
the  amount  of  any  prior  payment  for  any 
production  month  under  any  lease  to  be 
recouped  through  use  of  a  credit 
adjustment  into  smaller  increments  to 
be  recouped  or  reported  as  successive 
credit  adjustments  in  successive  months 
for  purposes  of  avoiding  the 
requirements  of  this  subpart. 

§  21 8.506  Effect  of  time-bar  defenses  on 
audit  practice. 

(a)  Following  any  allegation  by  any 
payor  in  any  administrative  or  judicial 
proceeding  that  MMS  is  time-barred 
from  collecting  any  amount  due  from 
that  payor  with  respect  to  any  lease. 
MMS  may  apply  any  overpayments, 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  made  in 
connection  with  that  lease  by  that  payor 
which  are  discovered  upon  audit  to 
satisfy  the  allegedly  time-barred 
underpayment. 

(b)  If  a  payor  has  made  an 
overpayment  with  respect  to  a  lease. 


MMS  first  will  offset  that  overpayment 
against  that  payor’s  underpayments  on 
the  same  lease,  which  occurred  within 
he  same  audit  period  or  within  10  years 
of  the  date  MMS  asserts  the  offset, 
whichever  is  longer,  beginning  with  the 
oldest  underpayment  first.  Any  net 
overpayment  remaining  after  such  offset 
may  be  held  for  application  to  any  claim 
resulting  from  an  underpayment  under 
any  other  lease  through  administrative 
offset. 

(c)  (1)  Notwithstanding  paragraph  (b) 
of  this  section,  MMS  will  first  offset 
overpayments  and  underpayments 
occurring  in  consecutive  months  where 
both  the  overpayment  and  the 
underpayment  arise  because  a  volume 
of  production  reported  for  one 
production  month  should  have  been 
reported  for  the  immediately  preceding 
or  immediately  succeeding  production 
month. 

(2)  Notwithstanding  paragraph  (b)  of 
this  section,  if  a  payor  demonstrates  that 
an  overpayment  which  MMS  has  used 
to  offset  against  underpayments  on  a 
lease  pursuant  to  paragraph  (b)  would 
be  subject  to  offsetting  against  a  related 
underpayment  on  a  different  lease 
pursuant  to  30  CFR  218.42(b),  MMS  will 
first  account  for  the  allowed  cross-lease 
offset  before  applying  the  overpayment 
to  an  underpayment  on  the  same  lease. 

§  218.507  Relationship  of  credit 
adjustments  and  refund  requests  to  known 
underpayments. 

(a)  If  a  payor  otherwise  would  report 
a  credit  adjustment  which  would  result 
in  a  credit,  or  otherwise  would  request 
a  refund  of  an  amount  previously  paid, 
under  circumstances  where  there  are 
known  underpayments  occurring  in  any 
other  period  under  the  same  lease,  the 
payor  shall  apply  the  amount  which 
otherwise  would  have  been  recouped 
from  current  month’s  royalties,  or  for 
which  a  refund  would  have  been 
requested,  as  an  offset  against  any 
known  underpayment  under  that  lease 
(including,  but  not  limited  to, 
underpayments  which  the  payor  asserts 
MMS  may  not  collect  because  of  a 
statute  of  limitations),  as  prescribed  in 
paragraph  (b)  of  this  section. 

(b) (l)(i)  Any  overpayment  shall  be 
offset  first  against  the  oldest  known 
underpayments,  including  interest  owed 
thereon,  occurring  on  the  same  lease; 

(A)  within  10  years  of  the  date  that 
MMS  receives  the  Form  MMS-2014  that 
includes  the  report  of  the  offset,  or  the 
date  that  MMS  should  have  received  the 
report  of  the  offset  if  the  payor  had 
acted  diligently  after  discovery  of  the 
overpayment  and  underpayment;  or 

(B)  within  either  the  same  audit 
period  or  the  same  time  period  covered 
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by  aa  MMS  order  to  perfoim  a 
restrucUixed  accounting  as  the 
overpaymeot  occurred,  the  beginning  of 
which  is  more  than.  19  years  before  the 
date  that  hfii4S  receives  the  Form  MMS- 
2014  that  includes  the  report  of  the 
offset  and  theend  of  which'  is  within  19 
years  of  that  date; 

(ir)  The  payor  shall  revise  its  royalty 
report  for  the  anderpaid  period 
accordingly. 

UKi)  Notwithstanding  paragraph 
(b)(1)  of  dus  section,  a  payor  shall  first 
offset  overpoyments  and  underpayments 
occurring  in  consecutive  months  where 
both  the  overpayment  and  the 
underpayment  arise  because  a  volume 
of  production  Deported  for  one 
productian  month  should  have  been 
reported  ftor  the  immediately  preceding 
or  inunediataLy  succeeding  production 
month. 

(ill  Notwithstanding  paragraph  (b)(1) 
of  this  section,  a  payor  shall  first  offset 
an  overpayment  subject  to  offsetting 
against  a  related  underpayment  on  a 
different  lease  pursuant  to  30  CFR 
218.42(b),  before  applying  the 
overpayment  to  an  underpayment  on 
the  same  lease. 

(g)  This  section  does  not  apply  in  any 
case  where  die  MMS- has  allied  that 
the  payor  has  underpaid  but  the  payor 
disputes  the  liability  for  additional 
royalties  (on  grounds  other  than  time 
bar)  in  an  adnunistrative  appeal  or 
judicial  proceeding,  and  has  pasted  an 
adequate  surety  instrument  under  part 
243  of  this  title  or  other  applicable  law 
for  amounts  due  which  have  been 
calculated. 

§  218.508  Effect  of  offset&on  late  payment 
interest 

If  a  payor  ofisets  overpayments 
against  underpayments  pursuant  to  this 
subpart,  late  payment  charges  pursuant 
to  30  U.S,€.  17Zl(ia)  or  30  CFR  part  218 
shall  be  assessed  each  month  only  on 
the  net  amount  of  underpayment,  if  any, 
remaining- after  the  offset. 

§218.509  Excepttons. 

Adjustments  in  Deporting  resulting 
from  any  of  the  fallowing  shall  not  be 
considered  to  be  credit  adjustments 
within  the  meaning  of  this  subpart: 

(a^The  retroactive  effisct  of  a 
unitization  or  communitization 
agreement; 

(b)  Changes  in  allowed  estimated 
payments. 

(FR  Doc.  93^-10746  Filed  8-lft-93;: 8:45  am) 
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Offieft  of  Surface  Mining  Redamahon 
and  Enforcement 

30  CFR  Parts  840r  842  and  843 

Availability  of  Petibon  To  initiate 
Rulemaking;  Surface  Coal  Mining  and 
Reclamation  Operations;  Permanent 
Regulatory  Program;  Stsde  Inspection 
and  Enfoicemeid  Authority;  Federal 
inspection  and  Eaforcement  Aubiority 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  availability  of  a 
petition  to  initiate  rulemaking  and 
request  for  comment 

summary:  OSM  is  seeking  comments 
concerning  the  rule  changes  suggested 
in  a  petition  submitted  pursuant  to  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  The  petitioners  seek  to  revise  the 
regulations  addressing  the  oversight  role 
and  responsibilities  of  OSM  in  States, 
which  ^ve  been  delegated  primary 
responsibility  over  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  by  the  Secretary  of  the 
Interior.  The  petition  focuses- on  the 
treatment  of  citizen  complaints  alleging 
violations  at  surface  coal  mining 
operations  and  citizen  complaints 
alleging  that  a  State  peimitting  decision 
does  not  conform  to  applicable 
requirements.  The  petition  suggests 
OSM  amend  its  reflations  at  30  CFR 
parts  840,  842  and  843  relating  to  the 
issuance  of  Federal  ten-day  notices  of 
States,  handbag  my  OSM  of  potentially 
improvidently  issued  or  allegedly 
deficient  permits,  and  precessing  of 
citizen  complaints  that  allege  ei^er  on- 
the-ground  violations  or  defects  in 
State-issued  permits.  Commente  will 
assist  the  Dif^tor  of  OSM  in  making  the 
decision  whether  to  grant  or  deny  the 
petitioa. 

DATES:  OSM  will  accept  written 
comments  on  the  petition  until  5  p.m. 
Eastern  time  on  September  16,.  1993. 
ADDRESSES:  Mail  comments  to>the  Office 
of  Surface  Mining.  Reclamation  and 
Enforcement,  Administrative  Record, 
room  660-NC,  1951  Constitutaon 
Avenue.  NW.,.  Washington,  DC.  20Z49; 
or  handrdelaver  the  comments  to  the 
Office  q£  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Record,  room  660, 800  North  Capitol 
Stieet,  NW.,. Washingtam,  DC. 

FOR  FURTHBa  INFORMATION  CONTACT: 
Daniel  Stodter,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 


DiC.  20240;  Telephone  (202)  208-2550 
(Commercial  or  FTS)..^ 

SUPPLEMENTARY  INFORMATION: 

!.  Public  Comment  Procedures 

II.  Background  and  Substance  oCPetition 

in.  Procedural  Matters 

I.  Public  Conunent  Procedures 
Written  Comments 

Written  comments  on  the  suggested 
change  should  be  specific,  should  be 
confined  to  issues  pertinent  to- the 
proposed  revision,  and  should'  explain 
the  reason  for  the  conunent.  Where 
practicable,  commenters  diould  submit 
three  copies  of  their  commente. 
Comments  receiv«Ki  after  the  close  of  the 
comment  period  (see  OATES)  or 
delivmed  to  an  address  other  than  those 
listed  (see*  ADDRESSES)  may  not 
necessarily  be  considered  or  included  in  . 
the  Administrative  Record  on  the 
petition. 

Availability  of  Copies 

Additional  copies  of  the  petition, 
copies  of  30  CFR  parts  840,  842,  and 
843,  and  other  OSM  regulations  are 
available  forinspectibn  and  may  be 
obtained'  at  die  location  listed’  under 
ADDRESSES. 

Public  Hearings  , 

OSM!  will'  not  hold  public  hearings  on 
the  proposed  revision,  but  OSM 
personnel  will  be  available  to  meet  widi^ 
the  public  during  business  hours  9  aim. 
to  5  p.m.  during  the  comment  period.  In 
order  to- arrange  such  a  meeting,  call  or 
write  to  the  person  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 

II.  Background  and  Substance  of 
Petition 

OSM  receivedi  a  letter  dated  July  16, 
1992,  from  Gregory  E.  Conrad 
transmitting  a  petition  for  rulemaking 
on  behalf  of  the  Interstate  Mining 
Compact  Commission,  a  rauIti-Slate 
governmental  organization  representing 
17  eastern  and  midcontinent  States.  The 
petitioners  requested  that  30’ CFR  parts 
840, 842  and  843  be  amended  to  address 
the  oversight  role  of  OSM  in  States 
where  e  State- regulatory  program  is  in 
effect.  The  petition  focuses  on  the 
treatment  of  citizen  complaints  alleging 
violations  at  surface  coal  mining 
operations:  and  citizen  complaints 
alleging  that  a  State  permit  decision, 
does  not  conform  to  applicable 
requirements.  The  text  of  the  petition 
appears  at  the  end  of  this  notice. 

Under  section  20T(g)  of  SMCRA,  any 
person  may  petition  Director  of  OSM  to 
initiate  a  proceeding  for  the  issuance  * 
amendment  or  rep^  of  any  of  the 
regulations  iinplbmenting  SMCRA. 
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Under  the  applicable  regulations  for 
rulemaking  petitions,  30  CFR  700.12, 
this  notice  seeks  public  comment  on  the 
merits  of  the  petition  and  on  the  rule 
changes  suggested  in  the  petition. 

At  the  close  of  the  comment  period, 
a  decision  will  be  made  whether  to 
grant  or  deny  the  petition.  Under  30 
CFR  700.12,  the  Director  shall  issue  a 
written  decision  either  granting  or 
denying  the  petition  within  90  days  of 
the  date  of  its  receipt.  Soon  thereafter 
notice  of  that  decision  will  be  published 
in  the  Federal  Register.  If  the  petition 
is  granted,  rulemaking  proceedings  will 
be  initiated  in  which  public  comment 
will  again  be  sought  before  Hnal 
rulemaking.  If  the  petition  is  denied,  no 
further  rulemaking  action  will  occur 
pursuant  to  the  petition. 

III.  Procedural  Matters 

Publication  of  this  notice  of  the 
receipt  for  the  petition  for  rulemaking  is 
a  preliminary  step  prior  to  the  initiation 
of  the  rulemaking  process.  If  a  decision 
is  made  to  grant  the  petition,  a 
rulemaking  process  will  be  initiated. 
Thus,  no  regulatory  flexibility  analysis 
is  needed  at  this  stage,  nor  is  a 
regulatory  impact  analysis  necessary 
under  Executive  Order  12291. 

Publication  of  this  notice  does  hot 
constitute  major  Federal  action  having  a 
significant  effect,  on  the  human 
environment  for  which  an 
environmental  impact  a  statement  under 
the  National  Environmental  Policy  Act 
44  U.S.C  4322(a)(c).  is  needed. 

List  of  Subjects 
30  CFR  Part  840 

Intergovernmental  relations. 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  842 

Law  enforcement.  Surface  mining. 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure,  Law  enforcement,  Reporting 
and  recordkeeping  requirements. 

Surface  mining,  Underground  mining. 

Dated;  August  9. 1993. 

W.  Herd  Tipton, 

Acting  Director. 

Appendix 

The  text  of  the  petition  dated  July  16, 
1993  from  Gregory  E.  Conrad  is  as 
follows. 

Note:  to  the  Petition  for  Rulemaking,  the 
petitioner  states  that  language  in  the 
regulations  suggested  for  deletion  is 
interlined.  For  purposes  of  publication  in  the 


Federal  Register,  these  suggested  deletions 
appear  in  brackets. 

Interstate  Mining  Compact 

July  16, 1993. 

Honorable  Bruce  Babbitt, 

Secretary.  U.S.  Department  of  the  Interior, 

1849  C  Street.  NW.  Washington,  DC 
20240. 

Dear  Mr.  Secretary:  On  behalf  uf  the 
member  states  of  the  Interstate  Mining 
Compact  Commission  and  several  other 
affected  coal-producing  states,  we  enclose  a 
petition  for  rulemaking  pursuant  to  section 
201(g)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
petition  addresses  the  role  of  the  Office  of 
Surface  Mining  (OSM)  in  primacy  states  with 
respect  to  the  treatment  of  citizens 
complaints  alleging  violations  at  surface  coal 
mining  operations  and  citizen  complaints 
alleging  that  a  state  permitting  decision  does 
not  conform  to  applicable  requirements  or 
otherwise  contains  “deficiencies”. 

When  Congress  debated  the  enactment  of 
SMCRA.  it  established  a  unique  combination 
of  roles  for  the  federal  government,  the  states 
and  citizens.  The  states  were  provided  with 
front  line  authority  for  the  implementation  of 
SMCRA.  OSM  was  vested  with  oversight 
responsibilities  to  assure  that  the  objectives 
of  SMCRA  were  accomplished.  Citizens  were 
imbued  with  some  of  the  most  extensive  and 
far-reaching  public  participation  rights  of  any 
federal  statute.  Congress  envisioned  that  this 
allocation  of  authority  would  serve  to 
achieve  he  purposes  of  SMCRA. 

The  importance  of  citizen  rights  under 
SMCRA  is  a  critical  element  of  the  overall 
scheme  of  enforcement.  The  purpose  of  our 
petition  is  to  give  meaning  to  those  rights  in 
the  larger  scheme  of  implementation  under 
the  Act  and  to  recognize  the  role  of  the  states 
in  effectuating  those  rights.  The  petition 
essentially  provides  for  citizens  to  exercise 
their  rights  of  public  participation  within  the 
guise  of  federally  approved  state  programs, 
which  contain  a  plefoora  of  proc^ures 
designed  to  enhance  the  exercise  of  those 
rights. 

The  states  strongly  support  an  effective  and 
meaningful  public  participatory  role  in  the 
implementation  of  their  programs.  At  the 
same  time,  the  states  believe  that  role  should 
conform  to  the  procedures  set  out  in  their 
approved  regulatory  programs  as  envisioned 
by  Congress  during  SMOlA’s  enactment. 

We  trust  that  you  will  expeditiously 
process  our  petition  according  to  the 
procedures  at  30  CFR  700.12.  Should  you 
have  any  questions  or  require  additional 
information,  please  do  not  hesitate  to  contact 
us. 

Sincerely. 

Gregory  E.  Conrad. 

Executive  Director. 

Petition  for  Rulemaking 

Pursuant  to  the  Administrative  Procedure 
Act,  5  U.S.C.  553(e).  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  30  U.S.C  1211  (c)(2) 
and  (g),  and  regulations  of  the  Office  of 
Surfece  Mining  Reclamation  and 
Enforcement  (OSM),  30  CFR  700.12,  the 
Interstate  Mining  Compact  Commission 


petitions  the  Director  of  OSM  for  certain 
amendments  and  modifications  to 
regulations  contained  in  30  CFR  Parts  840, 

842  and  843  relating  to  the  issuance  of 
Federal  Ten-Day  Notices  in  those  states  with 
primary  regulatory  authority  under  SMCRA, 
the  handling  by  OSM  of  potentially 
improvidently  issued  or  allegedly  deficient 
state  permits,  and  the  handling  of  citizen 
complaints  that  allege  either  on-the-ground 
violations  or  defects  in  state-issued  permits. 
The  proposed  amendments  and 
modifications  will  conform  OSM’s 
permanent  program  regulations  to  the  plain 
language  of  the  statute.  Congressional  intent 
and  existing  case  law. 

Description  of  Petitioners 
The  Interstate  Mining  Compact 
Commission  (IMCC  or  Compact)  is  a  multi¬ 
state  govenunental  organization  representing 
17  eastern  and  midcontinent  states  in  which 
about  70%  of  the  Nation’s  coal  is  produced. 
The  Commission’s  purposes  are  to  promote 
the  protection  and  restoration  of  land,  water 
and  other  resources  affected  by  mining,  and 
to  do  so  through  programs  in  each  member 
state  that  achieve  comparable  benefits  in 
resource  protection  while  maintaining  an 
efficient,  productive  and  viable  mining 
industry.  Most  Commission  member  states 
have  “primacy”  under  SMCRA.  that  is,  their 
regulation  of  surface  coal  mining  operations 
within  their  borders  is  under  programs 
established  by  state  law  and  regulation  that 
OSM  has  formally  determined  are  at  least  as 
stringent  as  the  requirements  of  SMCRA.' 

Proposed  Amendments  and  Modifications 

Petitioners  request  the  following 
amendments  and  modifications  to  the 
permanent  program  regulations  of  the  Office 
of  Surface  Mining.  Language  in  the 
regulations  suggested  for  deletion  is 
interlined;  new  language  is  italicized. 

1.  Add  a  new  30  CFR  842.2  as  follows: 

Section  842.2  Definitions 

As  used  in  this  Part  the  following  terms 
have  the  specified  meanings: 

Appropriate  Action  means  enforcement 
action  or  other  action  authorized  under 
the  State  program  to  cause  a  violation  to 
be  corrected  or  a  showing  of  good  cause 
for  failure  to  do  so.  An  action  or 
response  by  a  State  regulatory  authority 
that  is  not  arbitrary,  capricious,  or  an 
abuse  of  discretion  (as  that  term  is  used 
in  Federal  case  law)  under  the  State 
program  shall  be  considered  appropriate 
action. 

Good  Cause  includes: 

(i)  Under  the  State  program,  the  possible 
violation  does  not  exist; 


1  The  IM(X  member  states  include  the  following 
states  with  approved  regulatory  programs  under 
SMCRA:  Alabama.  Arkansas.  Illinois.  Indiana. 
Kentucky,  Louisiana,  M^land.  Missouri,  Ohio. 
Oklahoma,  Pennsylvania.  Texas,  Vir^nia.  West 
Virginia.  IMCC  is  also  supported  in  this  petition 
effort  by  the  member  states  of  the  Reclamation 
Committee  of  the  Western  Interstate  Energy  Board 
(WI£B)  which  include  New  Mexico.  North  Dakota, 
Montana,  Colorado.  Utah  and  Wyoming.  IMCC  is 
also  supported  by  the  states  of  Iowa  and  Kansas  in 
this  petition  effort.  These  latter  eight  states.all 
operate  “primacy"  programs  under  SMCRA. 
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(ii)  The  State  regulatory  authority  requires 
a  reasonable  and  specified  additional 
time  to  determine  whether  a  violation  of 
the  State  program  does  exist; 

fiii)  The  State  regulatory  authority  lacks 
turisdiction  under  the  State  program  over 
the  possible  violation  or  operation; 

(iv)  The  State  regulatory  authority  is 
precluded  by  an  administrative  or 
iudicial  order  from  an  administrative 
body  or  court  of  competent  jurisdiction 
bom  acting  on  the  possible  violation, 
including  an  order  granting  temporary 
relief  under  the  state  program;  or 

(v)  The  State  regulatory  authority  is 
diligently  pursuing  or  has  exhausted 
appropriate  enforcement  provisions  of 
the  State  program. 

Reason  to  bei/eve  that  a  violation  exists 
means  that  an  alleged  condition  or 
practice  would,  if  true,  constitute  a 
violation.  Where  a  state  is  the  regulatory 
authority,  reason  to  believe  must  be 
based  on  the  state’s  response  to  a 
person’s  allegation  that  a  violation  exists 
in  addition  to  a  federal  inspection  to 
determine  whether  there  is  reason  to 
believe  that  a  violation  exists. 

Violation  includes: 

(i)  In  states  where  there  is  no  State 
regulatory  authority,  a  violation  of  the 
Act,  this  chapter,  or  any  condition  of  an 
exploration  approval  or  permit  imposed 
by  the  Act  or  this  chapter;  or 

(ii)  In  states  where  there  is  a  State 
regulatory  authority  or  the  Office  is 
enforcing  the  State  program  under 
section  504(b)  or  521(b)  of  the  Act  and 
part  733  of  this  chapter,  a  violation  of  the 
approved  State  program  or  condition  of 
an  exploration  approval  or  permit, 
imposed  by  the  State  program,  exists  on 
the  site  of  a  surfece  coal  mining 
operation.  Violation  does  not  include  a 
defect  in  the  approval  of  the  permit  or 
exploration  approval. 

2.  Amend  30  CFR  M2. 11  as  follows; 

Section  842. 1 1  Federal  inspections  and 
monitoring. 

Genera]  Requirements. 

(a)  Authorized  representatives  of  the 
Secretary  shall  conduct  inspections  of 
surface  coal  mining  and  reclamation 
operations  as  necessary — 

(1)  To  monitor  and  evaluate  the 
administration  of  approved  State  programs. 
Such  monitoring  and  evaluation  inspections 
shall  be  conducted  jointly  with  the  State 
regulatory  authority  where  practical  and 
where  the  State  so  requests; 

(2)  To  develop  or  enforce  Federal  programs 
and  Federal  lands  program^ 

(3)  To  enforce  those  requirements  and 
permit  conditions  imposed  under  a  State 
program  not  being  enforced  by  a  State,  under 
section  504(b)  or  section  521(b)  of  the  Act, 
part  733  of  this  chapter,  or  as  provided  in 
this  section  [and]; 

(4)  To  determine  whether  any  notice  of 
violation  or  cessation  order  issued  during  an 
inspection  authorized  under  this  section  has 
been  complied  with;  and 

(5)  In  response  to  citizens’  request  for 
federal  inspe^ions. 

Note:  Existing  section  842.11(b)  is  now 
incorporated  in  other  sections  of  the 
proposed  rule  language^  i.e.  842.2,  842.13 
and  842.14.) 


(b)  [c]  The  Office,  when  acting  as  the 
regulatory  authority  under  a  Federal  program 
or  a  Federal  lands  program  and  when 
enforcing  a  State  program  in  whole  or  in  part, 
pursuant  to  section  504(b)  or  section  521(b) 
of  the  Act  and  part  733  of  this  chapter,  shall 
conduct  inspections  of  all  coal  exploration 
and  surface  coal  mining  and  reclamation 
operations  under  its  jurisdiction.  The  Office 
shall — 

(1)  With  respect  to  active  surface  coal 
mining  and  reclamation  operations; 

(1)  (induct  an  average  of  at  least  one 
partial  inspection  per  month  of  each  active 
surface  coal  mining  and  reclamation 
operation.  A  partial  inspection  is  an  on-site 
or  aerial  review  of  a  person’s  compliance 
with  some  of  the  permit  requirements  and 
conditions  imposed  under  an  applicable 
program. 

(A)  Aerial  inspections  shall  be  conducted 
in  a  manner  which  resonably  ensures  the 
identification  and  documentation  of 
conditions  at  each  surface  coal  mining  and 
reclamation  site  inspected. 

(B)  Any  potential  violation  observed 
during  an  aerial  inspection  shall  be 
investigated  on  site  within  three  calendar 
days;  Provided,  That  any  indication  of  a 
condition,  practice  or  violation  constituting 
cause  for  issuance  of  a  cessation  order  under 
section  521(a)(2)  shall  be  investigated  on  site 
immediately.  And  provided  further.  That  an 
on-site  investigation  of  a  potential  violation 
observed  during  an  aerial  inspection  shall 
not  be  considered  to  be  an  additional  partial 
or  complete  inspection  for  the  purposes  of 
paragraphs  (a)  and  (b)  of  this  section. 

(ii)  Conduct  an  average  of  at  least  one 
complete  inspection  per  calendar  quarter  of 
each  active  surface  coal  mining  and 
reclamation  operation.  A  complete 
inspection  is  an  on-site  review  of  a  person’s 
compliance  with  all  permit  conditions  and 
requirements  imposed  under  the  applicable 
program  within  the  entire  area  disturbed  or 
affected  by  surface  coal  mining  and 
reclamation  operations. 

(2)  With  respect  to  inactive  surface  coal 
mining  and  reclamation  operations; 

(i)  Conduct  an  average  of  at  least  one 
complete  inspection  per  calendar  quarter  of 
each  inactive  surface  coal  mining  and 
reclamation  operation;  and 

(ii)  Conduct  such  partial  inspections  of 
each  inactive  surface  coal  mining  and 
reclamation  operation  as  are  necessary  to 
ensure  effective  enforcement  of  the 
regulatory  program  and  the  Act. 

(iii)  For  purposes  of  this  section,  an 
inactive  surface  coal  mining  and  reclamation 
operation  is  one  for  which — 

(A)  The  Office  has  secured  from  the 
permittee  the  written  notice  provided  for 
under  §§  816.13(b)  or  817.131(b)  of  this 
chapter;  or 

(B)  Reclamation  Phase  II  as  defined  at 

§  800.40  of  this  chapter  has  been  completed. 

(3)  With  respect  to  coal  exploration 
operations,  conduct  such  inspections  as  are 
necessary  to  ensure  compliance  with  the  Act 
by  those  coal  explorations  which 
substantially  disturb  the  natural  land  surface. 

(c)  (d)  The  inspection  required  under 
paragraphs  (a),  and  (b)  of  this  section  shall: 

(1)  Be  carried  out  on  an  irregular  basis,  so 
as  to  monitor  compliance  at  all  operations 


including  those  which  operate  nights, 
weekends,  or  holidays. 

(2)  Occur  without  prior  notice  to  the 
permittee  or  any  agency  or  employee  of  such 
permittee,  except  for  necessary  on-site 
meetings;  and 

(3)  Include  the  prompt  filing  of  inspection 
reports  adequate  to  enforce  the  requirements 
of  the  applicable  program. 

(d)  [ej  Abandoned  site  means  a  surface  coal 
mining  and  reclamation  operation  for  which 
the  Office  has  found  in  writing  that; 

(1)  All  surface  and  underground  coal 
mining  and  reclamation  activities  at  the  site 
have  ceased; 

(2)  The  Office  has  issued  at  least  one  notice 
of  violation  or  the  initial  program  equivalent, 
and  either: 

(i)  Is  unable  to  serve  the  notice  despite 
diligent  efforts  to  do  so;  or 

(ii)  The  notice  was  served  and  has 
progressed  to  a  failure-to-abate  cessation 
order  or  the  initial  program  equivalent; 

(3)  The  Office: 

(i)  Is  taking  action  to  ensure  that  the 
permittee  and  operator,  and  owners  and 
controllers  of  the  pennittee  and  operator,  will 
be  precluded  from  receiving  future  permits 
while  violations  continue  at  the  site;  and 

(ii)  Is  taking  action  pursuant  to  sections 
518(e),  518(f),  521(a)(4)  or  5212(c)  of  the  Act 
or  their  regulatory  program  counterparts  to 
ensure  that  abatement  occurs  or  that  there 
will  not  be  a  recurrence  of  the  failure-to- 
abate,  except  where  after  evaluating  the 
circumstances  it  concludes  that  further 
enforcement  offers  little  or  no  likelihood  of 
successfully  compelling  abatement  or 
recovering  any  reclamation  costs;  and 

(4)  Where  the  site  is,  or  was,  permitted  or 
bonded: 

(1)  The  permit  has  expired  or  been  revoked, 
or  permit  revocation  proceedings  have  been 
initiated  and  are  being  pursued  diligently; 
and 

(ii)  The  Office  has  initiated  and  is 
diligently  pursuing  forfeiture  of,  or  has 
forfeited,  the  performance  bond. 

(e)  If]  (1)  In  lieu  of  the  inspection 
frequency  established  in  paragraph  (b)  |c)  of 
this  section,  the  Office  shall  inspect  each 
abandoned  site  as  necessary  to  monitor  for 
changes  of  environmental  conditions  or 
operational  status  at  the  site. 

(2)  Before  ceasing  to  perform  inspections  at 
the  frequency  required  by  paragraph  lb)  |c)  of 
this  section  at  an  abandoned  site,  the 
regulatory  authority  shall: 

(i)  Evaluate  thewenvironmental  conditions  . 
and  operational  status  of  the  site:  and 

(ii)  Document  in  writing  the  inspection 
frequency  necessary  to  comply  with 
paragraph  (e)  (f)  (1)  of  this  section,  and  the 
reasons  for  selecting  that  frequency. 

3.  Amend  30  CFR  842.12  by  deleting 
existing  subsection  (a)  and  revising  the 
balance  of  the  section  as  follows; 

Section  842. 1 2  Requests  for  Federal 
Inspections 

(a)  In  states  where  there  is  no  State 
regulatory  authority  or  the  Office  is  enforcing 
the  State  program  under  section  504(b)  or 
521(b)  of  the  Act  and  part  733  of  this  chapter, 
a  person  may  request  a  Federal  inspection  by 
furnishing  to  an  authorized  representative  of 
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the  Secretary  a  signed,  written  statement  (or 
an  oral  report  followed  by  a  signed,  written 
statement)  alleung  that  a  violation  exists  at 
the  minesite.  The  statement  shall  set  forth  a 
phone  number  and  address  where  the  person 
can  be  contacted. 

(b)(1)  In  states  where  there  is  a  State 
regulatory  authority  and  the  Office  is  not 
enforcing  the  State  program  under  Section 
504(b)  or  521(b)  of  the  Act  and  part  733  of 
this  chapter,  a  person  may  request  a  Federal 
inspection  by  fomishing  to  an  authorized 
representative  of  the  Sectary  a  signed, 
written  statement)  (or  an  oral  report  followed 
by  a  signed,  written  statement)  setting  forth 
a  phone  number  and  address  where  the 
person  can  be  contacted  and  alleging: 

(i)  That  a  violation  exists  at  the  minesite; 
and 

(ii)  That  the  State  regulatory  authority  has 
been  noticed,  in  writing,  of  existence  of  the 
violation  and  the  State  regulatory  authority 
has: 

(A)  Provided  a  response  to  the  complaint, 
or 

(B)  Failed  to  respond  within  the  time 
hames  set  forth  in  the  state  regulatory 
authority’s  citizens  complaint  procedures. 

(b) (2)  The  statement  in  Section  (b)(1)  shall 
set  forth  with  reasonable  specificity  the 
violation  of  the  state  program  or  condition  of 
a  permit;  the  date  upon  which  the  person 
informed  the  state  regulatory  authority;  the 
response  or  action  taken  by  the  state 
regulatory  authority;  and  any  other 
information  relevant  to  the  state’s  disposition 
of  the  person’s  request  for  a  state  inspection 
and  enforcement  action  including  whether 
the  person  has  requested  under  the  state 
program  administrative  or  judicial  review  of 
the  state  regulatory  authority’s  decision  not 
to  inspect  or  take  enforcement  action  with 
respe^  to  the  alleged  violation. 

(c) (bl  The  identity  of  any  person  supplying 
information  to  the  Office  relating  to  a 
possible  violation  or  imminent  danger  or 
harm  shall  remain  confidential  with  the 
Office,  if  requested  by  that  person,  unless 
that  person  elects  to  accompany  the  inspector 
on  the  inspection,  or  unless  disclosure  is 
required  under  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  or  other  Federal  law. 

(d) (c]  If  a  Federal  inspection  is  conducted 
as  a  result  of  information  provided  to  the 
Office  by  a  person  as  described  in  paragraph 
(a)  of  this  section,  the  person  shall  be  notified 
as  far  in  advance  as  practicable  when  the 
inspection  is  to  occur  and  shall  be  allowed 

to  accompany  the  authorized  representative 
of  the  Secret^  during  the  inspection.  Such 
person  has  a  right  of  entry  to,  upon  and 
through  the  coal  exploration  or  surface  coal 
mining  and  reclamation  operation  about 
which  he  or  she  supplied  information,  but 
only  if  he  or  she  is  in  the  presence  of  and 
is  under  the  control,  direction  and 
supervision  of  the  authorized  representative 
while  on  the  mine  property.  Such  right  of 
entry  does  not  include  a  right  to  enter 
buildings  without  consent  of  the  person  in 
control  of  the  building  or  without  a  search 
warrant. 

(e) (d]  Within  ten  days  of  the  Federal 
inspection  or,  if  there  is  no  Federal, 
inspection,  within  15  days  of  receipt  of  the 
person’s  written  statement,  the  Office  shall 
send  the  person  the  following: 


(1)  If  a  Federal  inspection  was  made,  a 
description  of  the  enforcement  action  taken, 
which  may  consist  of  copies  of  the  Federal 
inspection  report  and  all  notices  of  violation 
and  cessation  orders  issued  as  a  result  of  the 
inspection,  or  an  explanation  of  why  no 
enforcement  action  was  taken; 

(2)  If  no  Federal  inspection  was  conducted, 
an  explanation  of  the  reason  why;,  and 

(3)  An  explanation  of  the  person’s  right,  if 
any,  to  informal  review  of  the  action  or 
inaction  of  the  Office  under  Sec.  842.156. 

(f)ie]  The  Office  shall  give  copies  of  ail 
materials  in  paragraphs  (e)[dl(2)  of  this 
section  within  the  time  limits  specified  in 
those  paragraphs  to  the  person  alleged  to  be 
in  violation,  except  that  the  name  of  the 
person  supplying  information  shall  be 
removed  unless  disclosure  of  his  or  her 
identity  is  permitted  under  paragraph  (c)(b] 
of  this  section. 

4.  Add  a  new  30  CFR  842.13  as  follows: 

Section  842.13  Federal  Inspections  to 
Evaluate  Approved  State  Programs 

(a)  In  States  where  there  is  a  State 
regulatory  authority  and  the  Office  is  not 
enforcing  the  State  program  under  section 
504(b)  or  521(b)  of  &e  Act  and  part  733  of 
this  chapter,  after  an  inspection  to  monitor 
and  evaluate  the  administration  of  an 
approved  State  program  (pursuant  to 

§  842.11(a)(1)),  if  an  authorized 
representative  of  the  Secretary  has  reason  to 
believe  that  a  violation  exists  on  the  site  of 
a  surface  coal  mining  operation,  the 
authorized  representative  shall  notify  the 
State  regulatory  authority  of  the  alleged 
violation,  unless  a  cessation  order  was 
required  under  section  843.11  at  the  time  of 
the  inspection. 

(b)  The  State  regulatory  authority  shall 
have  ten  days  to  take  appropriate  action  to 
cause  the  violation  to  corrected  or  to  show 
good  cause  for  failure  to  take  appropriate 
action  and  to  inform  the  authorized 
representative  of  its  response. 

(c)  After  receiving  a  response  from  the 
State  regulatory  authority,  the  authorized 
representative  shall  determine  in  writing 
whether  the  standards  for  appropriate  action 
or  good  cause  for  such  failure  have  been  met. 
Failure  by  the  State  regulatory  authority  to 
respond  within  the  ten  days  shall  not  prevent 
the  authorized  representative  from  making 
the  determination,  and  will  constitute  a 
waiver  of  the  state  regulatory  authority’s  right 
to  request  review  Under  paragraph  (d)  of  this 
section. 

(d)  The  authorized  representative  shall 
immediately  notify  the  State  regulatory 
authority  in  writing  when  in  response  to  a 
ten-day  notice  the  State  regulatory  authority 
fails  to  take  appropriate  action  to  cause  a 
violation  to  be  corrected  or  to  show  good 
cause  for  such  failure.  The  notification  shall 
include  a  detailed  explanation  of  why  the 
State’s  action  or  response  is  considered  to  be 
arbitrary,  capricious  or  an  abuse  of 
discretion.  If  the  State  regulatory  authority 
disagrees  with  the  authorized 
representative’s  written  determination,  it 
may  file  a  request,  in  writing,  for  informal 
review  of  that  written  determination  by  the 
Deputy  Director.  Informal  review  shall 
include  a  hearing  before  the  Deputy  Director, 


if  requested  by  the  State.  Such  a  request  for 
informal  review  may  be  submitted  to  the 
appropriate  OSMRE  Held  office  or  to  the 
office  of  the  Deputy  Director  in  Washington, 
DC.  The  request  must  be  received  by  OSMRE 
within  5  days  from  receipt  of  OSMRE’s 
written  determination. 

(e)  Unless  a  cessation  order  was  required 
under  section  843.11.  or  unless  the  State 
regulatory  authority  has  failed  to  respond  to 
the  ten-day  notice,  no  Federal  inspection 
action  shall  be  taken  or  notice  of  violation 
issued  regarding  the  ten-day  notice  until  the 
time  to  request  informal  review  as  provided 
in  §  842.13(d)  has  expired  or,  if  informal 
review  has  been  requested,  until  the  Deputy 
Director  has  completed  such  review. 

(f)  After  reviewing  the  written 
determination  of  the  authorized 
representative  and  the  request  for  informal 
review,  including  any  hearing,  submitted  by 
the  State  regulatory  authority,  the  Deputy 
Director  shall,  within  15  days,  render  a 
decision  on  the  request  for  informal  review. 

He  shall  affirm,  reverse,  or  modify  the 
written  determination  of  the  authorized 
representative.  Should  the  Deputy  Director 
decide  that  the  State  regulatory  authority  did 
not  take  appropriate  action  or  show  good 
cause,  he  shall  immediately  order  a  Federal 
inspection  or  reinspection.  The  Deputy 
Director  shall  provide  to  the  State  regulatory 
authority  and  to  the  permittee  a  written 
explanation  of  his  decision,  including  a 
detailed  explanation  of  why  the  Deputy 
Director  finds  the  State’s  action  to  be 
arbitrary,  capricious  or  an  abuse  of 
discretion,  and  if  the  ten-day  notice  resulted 
from  a  request  for  a  federal  inspection  under 
842.12  or  842.14  of  this  part,  he  shall  send 
written  notification  of  his  decision  to  the 
person  who  made  the  request.  Any 
determination  made  under  this  paragraph 
shall  constitute  final  agency  action  by  the 
Secretary  within  the  meaning  of  5  U.S.C  704. 

5.  Add  a  new  30  CFR  842.14  as  follows: 

Section  842. 1 4  Federal  Inspection 
Responding  to  Citizen  Requests 

(a)  In  states  where  there  is  no  State 
regulatory  authority  or  the  Office  is  enforcing 
the  State  program  under  section  504(b)  or 
521(b)  of  the  Act  and  part  733  of  this  chapter, 
an  authorized  representative  of  the  Secretary 
shall  immediately  conduct  a  Federal 
inspection  when  he  or  she  has  reason  to 
believe  there  exists: 

(1)  A  violation  at  the  minesite  of  the  Act, 
this  chapter,  the  applicable  program,  or  any 
condition  of  a  permit  or  an  exploration 
approval,  or 

(2)  Any  condition,  practice,  or  violation 
which  creates  an  imminent  danger  to  the 
health  or  safety  of  the  public  or  is  causing  or 
could  reasonably  be  expected  to  cause  a 
significant,  imminent  environmental  harm  to 
land,  air  or  water  resources. 

(b)  In  states  where  there  is  a  State 

regulatory  authority  and  the  Office,  is  not 
enforcing  the  State  program  under  Section 
504(b)  or  521(b)  of  the  Act  and  part  733  of 
this  chapter,  an  authorized  representative  of 
the  Secretary  shall  immediately  conduct  a 
Federal  inspection  when:  * 

(1)  A  person  alleges  that  there  exists: 

(i)  A  possible  violation  at  the  minesite  of 
the  applicable  State  program,  or  any 


43598 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Proposed  Rules 


condition  of  a  pennit  or  an  exploration 
approval,  or 

(ii)  Any  condition,  practice,  or  violation  at 
the  minesite  which  creates  an  imminent 
danger  to  the  health  or  safety  of  the  public 
or  is  causing  or  could  reasonably  be  expected 
to  cause  a  significant,  imminent 
environmental  harm  to  land,  air  or  water 
resources,  and 

(2)  The  person  supplying  the  information 
supplies  adequate  proof  that  the  State 
regulatory  authority  has  been  notified  of  the 
alleged  violation  and  has  failed  to  respond  or 
has  failed  to  take  appropriate  action. 

(c)  (1)  If,  after  the  inspection  and  review  of 
any  State  regulatory  response,  the  authorized 
representative  has  reason  to  believe  that  the 
alleged  violation  exists  on  the  site  of  the 
surfece  coal  mining  operation,  the  authorized 
representative  shall  notify  the  State 
regulatory  authority  of  the  alleged  violation, 
unless  a  cessation  order  was  required  under 
Section  843.11  at  the  time  of  the  insp>ection. 

(2)  The  State  regulatory  authority  shall 
have  ten  days  to  take  appropriate  action  to 
cause  the  violation  to  be  corrected  or  to  show 
good  cause  for  failure  to  take  appropriate 
action  and  to  inform  the  authorized 
representative  of  its  response. 

(3)  After  receiving  a  response  from  the 

State  regulatory  au^ority,  the  authorized 
representative  shall  determine  in  writing 
whether  the  standards  for  appropriate  action 
or  good  cause  for  such  failure  have  been  met. 
Failure  by  the  State  regulatory  authority  to 
respond  within  the  ten  days  shall  not  prevent 
the  authorized  representative  fium  making 
the  determination,  and  will  constitute  a 
waiver  of  the  state  regulatory  authority's  right 
to  request  review  under  paragraph  (4)  of  this 
section.  * 

(4)  The  authorized  representative  shall 
immediately  notify  the  state  regulatory 
authority  in  writing  when  in  response  to  a 
ten-day  notice  the  state  regulatory  authority 
fails  to  take  appropriate  action  to  cause  a 
violation  to  be  corrected  or  to  show  good 
cause  for  such  failure.  The  notification  shall 
include  a  detailed  explanation  of  why  the 
State’s  action  or  response  is  considered  to  be 
arbitrary,  capricious  or  an  abuse  of 
discretion.  If  the  State  regulatory  authority 
disagrees  with  the  authorized 
representative’s  written  determination,  it 
may  file  a  request,  in  writing,  for  informal 
review  of  that  written  determination  by  the 
Deputy  Director.  Informal  review  shall 
indude  a  hearing  before  the  Deputy  Director, 
if  requested  by  the  state.  Such  a  request  for 
informal  review  may  be  submitted  to  the 
appropriate  OSMRE  field  office  or  to  the 
office  of  the  Deputy  Director  in  Washington, 
DC  The  request  must  be  received  by  OSMRE 
within  5  days  fi?om  receipt  of  OSMI^’s 
written  determination. 

(5)  Unless  a  cessation  order  was  required 
under  Section  843.11,  or  unless  the  state 
regulatory  authority  has  failed  to  resprand  to 
the  ten-day  notice,  no  Federal  inspection 
action  shall  be  taken  or  notice  of  Eolation 
issued  regarding  the  ten-day  notice  until  the 
time  to  request  informal  review  as  provided 
in  Section  842.14(cK4)  has  expired  or,  if 
informal  review  has  bmn  requested,  until  the 
Deputy  DirectOT  has  completed  such  review. 

(6)  After  reviewing  the  written 
determination  of  the  authorized 


representative  and  the  request  for  informal 
review,  including  any  hearing,  submitted  by 
the  State  regulatory  authority,  the  Deputy 
Director  shall,  within  15  days,  render  a 
decision  on  the  request  few  informal  review. 

He  shall  affirm,  reverse,  or  modify  the 
written  determination  of  the  authorized 
representative.  Should  the  Deputy  Director 
decide  that  the  State  regulatoiy  authority  did 
not  take  appropriate  action  or  show  good 
cause,  he  shall  immediately  order  a  Federal 
inspection  or  reinspection.  The  Deputy 
Director  shall  provide  to  the  State  regulatory 
authority  and  to  the  permittee  a  written 
explanation  of  his  decision,  including  a 
detailed  explanation  of  why  the  Deputy 
Director  finds  the  state’s  action  to  be 
arbitrary,  capricious  or  an  abuse  of 
discretion,  and  if  the  ten-day  notice  resulted 
from  a  request  for  a  Federal  inspection  under 
842.12  or  842.14  of  this  part,  he  shall  send 
written  notification  of  his  decision  to  the 
person  who  made  the  request.  Any 
determination  made  under  this  paragraph 
shall  constitute  final  agency  action  by  the 
Secretary  within  the  meaning  of  5  U.S.C.  704. 

6.  Amend  existing  30  CFR  842.13  as 
follows: 

Section  842. 1 5  Right  of  Entry 

(a)  Each  authorized  representative  of  the 
Secretary  conducting  a  Federal  inspection 
under  sec.  [842.11]  842.12,  842.13  and 
842.14:  *  •  • 

7.  In  accordance  with  the  renumbering  of 
the  above  sections,  the  following  section 
numbers  also  change: 

Existing  section  842.14  becomes  842.16 
Existing  section  842.15  becomes  842.17 
Existing  section  842.16  becomes  842.18 

8.  Delete  existing  section  843.21  and  add 
a  new  section  773.28  to  read  as  follows: 

Section  773.28  Procedures  for  OSMRE 
Actions  Pertaining  to  Improvidently  Issued 
State  Permits. 

(a)  If  OSMRE  has  reason  to  believe  that  a 
state  surface  coal  mining  and  reclamation 
permit  meets  the  criteria  for  an 
improvidently  issued  permit  in  Sec. 

773.20(b)  of  this  chapter,  or  the  state  program 
equivalent,  and  the  state  has  failed  to  take 
appropriate  action  on  the  permit  under  state 
program  equivalents  of  Sections  773.20  and 
773.21  of  this  chapter,  OSMRE  shall  conduct 
a  review  to  determine  whether  action 
pursuant  to  Section  732.17  or  part  733  of  this 
chapter  is  appropriate  in  light  of  the  state’s 
overall  administration  of  its  permitting 
program. 

(b)  Prior  to  initiating  the  review  process, 
the  Office  shall  notify  the  state  of  its  intent 
to  conduct  such  review,  of  the  basis  for  the 
decision,  and  of  the  state’s  opportunity  to 
provide  input  to  the  Office  as  set  forth  in 
subsection  (c)  of  this  section. 

(c)  In  the  course  of  its  review,  OSMRE  shall 
provide  an  opporbmity  for  the  state  to 
demonstrate  to  OSMRE  in  writing  either  that: 

(1)  The  permit  does  not  meet  the  criteria 
of  Sec.  773.20(b)  of  this  chapter,  or  the  state 
program  equivalent: 

(2)  the  state  is  in  compliance  with  the  state 
program  equivalent  of  Sections  773.20  and 
773.21  of  this  chapter,  or 

(3)  the  alleged  error  or  omission  is  of  such 
liinited  scope  and  natmre  as  not  to  render  the 


state  program  incomplete  or  ineffective,  and 
the  state’s  overall  administration  of  the 
permitting  component  of  its  approved 
program  is  satisfactory. 

(d)  Unless  OSMRE  has  first  completed  a 
procedure  pursuant  to  part  733  to  substitute 
federal  enforcement  of  a  state  program,  and 
is  acting  in  accordance  with  that  part,  or 
unless  OSMRE  has  determined  pursuant  to 
part  842  that  there  exists  at  the  ndnesite  a 
condition,  practice,  or  violation  which 
creates  an  imminent  danger  to  the  health  or 
safety  of  the  public  or  which  is  causing  or 
would  reasonably  be  expected  to  cause  a 
significant,  imminent  environmental  harm  to 
land,  air,  or  water  resources,  in  no  instance 
shall  OSMRE  intervene  or  attempt  to 
intervene  in  any  state  permitting  action  in 
such  a  manner  as  to  direcrtly  or  indirectly 
overturn,  nullify,  supersede,  or  render 
invalid  or  ineftective  any  decision  or  action 
of  the  state  regulatory  authority  regarding  a 
permitting  matter. 

9.  Add  a  new  30  CFR  773.29  as  follows: 

Section  773.29  Procedures  for  OSMRE 
Actions  Pertaining  to  Alleged  Defects  in  State 
Permits 

(a)  If  OSMRE  has  reason  to  believe  that  a 
state  surface  coal  mining  and  reclamation 
permit  contains  significant  defects,  OSMRE 
shall  conduct  a  review  to  determine  whether 
action  pursuant  to  Section  732.17  or  part  733 
of  this  chapter  is  appropriate  in  light  of  the 
state’s  overall  administration  of  its  permitting 
program. 

(b)  Prior  to  initiating  the  review  process, 
the  Office  shall  notify  the  state  of  its  intent 
to  conduct  such  review,  of  the  basis  for  the 
decision,  and  of  the  state’s  opportunity  to 
provide  input  to  the  Office  as  set  forth  in 
subsection  (c)  of  this  section. 

(c)  In  the  course  of  its  review,  OSMRE  shall 
provide  an  opportunity  for  the  state  to 
demonstrate  to  OSMRE  in  writing  either  that: 

(1)  The  state  is  in  compliance  with  the 
approved  state  program; 

(2)  The  alleg^  defect  is  of  such  limited 
scope  and  nature  as  not  to  render  the  state 
program  incomplete  or  ineftective,  and  the 
state’s  overall  administration  of  the 
permitting  component  of  its  approved 
program  is  satisfactory;  or 

(3)  The  state  has  addressed  the  alleged 
defect  or  problems  that  might  result 
therefrom. 

(d)  Unless  OSMRE  has  first  completed  a 
procedure  pursuant  to  part  733  to  substitute 
federal  enforcement  of  a  state  program,  and 
is  acting  in  accordance  with  that  part,  or 
unless  OSMRE  has  determined  pursuant  to 
part  842  that  there  exists  at  the  minesite  a 
condition,  practice,  or  violation  which 
creates  an  imminent  danger  to  the  health  or 
safety  of  the  public  or  which  is  causing  or 
would  reasonably  be  expected  to  cause  a 
significant,  imminent  environmental  harm  to 
land,  air,  or  water  resources,  in  no  instance 
shall  OSMRE  intervene  or  attempt  to 
intervene  in  any  state  permitting  action  in 
such  a  manner  as  to  directly  or  indirectly 
overturn,  nullify,  supersede,  or  render 
invalid  or  ineffective  any  decision  or  action 
of  the  state  regulatory  authority  regarding  a 
permitting  matter. 

Change  existing  843.22  to  843.21. 
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Note:  These  proposed  amendments  and 
modifications  reflect  a  reworking  of  OSM’s 
existing  regulations  at  30  CFR  Sections 
842.11  and  842.12.  Much  of  the  language  in 
the  existing  regulations  remains  unchanged 
and  is  simply  reorganized  into  what  IMCC 
considers  to  be  a  more  readable  and 
understandable  format.  For  purposes  of 
comparison,  the  following  table  contains 
references  between  existing  OSM  rules  and 
IMCC’s  proposed  reorganization. 


842.11(a)  . 

842.11(c)  . 

842.11(d)  . 

842.11(e)  . 

842.12(a)  . 

842.12(b)  . 

842.12(c)  . 

842.12(d>  . 

842.12(e)  . 

842.13  . 

842.14  . 

842.16  . 

842.16  . 

842.1 1(b)(1)(ii)(B)  (2) 

&(3). 

842.1 1(b)(1)(ii)(B)(4) .. 
842.11(b)(2)  . 


842.1 1(b)(1)(i) . 

No  equivalent  section 
No  equivalent  section 
842.11(b)(1)  (i)and 
(ii)(A). 

Based  on 
842.11(b)(1)(ii) 

(B)(1)  and  (C). 
Based  on 
842.1 1(b)(1)(ii) 
(B)(1). 

842.1 1(b)(1)(i)(B)(1)  .. 

842.1 1(b)(1)(iii)(A)  . 

842.1 1(b)(1)(iii)(B)  . 

842.1 1(b)(1)(iii)(C)  . 

842.21  . 

No  equivalent  section 


842.11(b). 

842.11(c). 

842.11(d). 

842.12(a). 

842.12(c). 

842.12(d). 

842.12(e). 

842.12(f). 

842.15. 

842.16. 

842.17. 

842.18. 

842.2.  (Definition  of 
“Appropriate  Ac¬ 
tion”). 

842.2  (definition  of 
“Good  Cause”). 

842.2  (Definition  of 
“Reason  to  Be¬ 
lieve”). 

842.2  (Definition  of 
“Violation”). 

842.11(a)(5). 

842.12(b). 

842.13(a),  842.14(a). 

842.14(b). 


842.13(b);  842.14(c) 
(1)  &  (2). 

842.13(c); 

842.14(c)(3). 

842.13(d); 

842.14(c)(4). 

842.13(e); 

842.14(c)(5). 

842.13(f); 

842.14(c)(16). 

773.28. 

773.29. 


Existing  OSM  rule  in 
30  CFR 


Proposed  version  of 
rule 


842.11(a). 


Statement  of  Facts  and  Law  in  Support  of 
Amendment  and  Mofiification  of  Existing 
Federal  Regulations 

I.  Background 

During  the  course  of  state  program 
implementation  over  the  past  several  years, 
several  questions  have  arisen  regarding  the 
role  of  the  Office  of  Surface  Mining  (OSM) 
in  primacy  states  with  respect  to  the 
treatment  of  citizen  complaints  alleging 
violations  at  surface  coal  mining  operations 
and  citizens  complaints  alleging  that  a  state 
permit  decision  does  not  conform  to 
applicable  requirements  or  otherwise 
contains  “deficiencies".  These  questions 
tend  to  manifest  themselves  in  the  context  of 


Ten-Day  Notices  issued  by  OSM  to  primacy 
states  requiring  the  states  to  take  appropriate 
action  to  cause  the  alleged  “violation”  to  be 
resolved  or  show  good  cause  for  failing  to  do 
so.  These  issues  as  well  as  the  relevant 
statutory  provisions  must  be  addressed  in  the 
context  of  the  states’  primary  regulatory 
authority  under  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA),  30  U.S.C. 

1201  et  seq.  and  the  federal  oversight  role 
which  OSM  recedes  to  once  the  Secretary  of 
the  Interior  approves  a  state  program.  It  is  the 
purpose  of  this  petition  to  address  these  two 
critical  questions.^ 

SMCRA  establishes  a  two-phased 
implementation  scheme  for  the  regulation  of 
surface  coal  mining  operations.  The  first 
stage,  or  interim  program,  involves  the 
promulgation  of  federal  standards 
implementing  certain  aspects  of  SMCRA  with 
federal  enforcement  of  those  standards 
accompanied  by  continuing,  or  concurrent, 
state  regulation.  30  U.S.C  1252.  The  second 
phase,  or  p)ermanent  program,  is  to  be 
adopted  in  each  state  through  a  state  or 
federal  program  “with  enforcement 
responsibility  lying  with  either  the  State  or 
Federal  government.”  Model  v.  Virginia 
Surface  Mining  and  Heclamation 
Association,  452  U.S.  264,  269  (1981).  If  a 
state  receives  approval  of  its  program,  it 
assumes  “exclusive”  jurisdiction,  or  primacy, 
over  the  regulation  of  surface  coal  mining 
operations  within  its  borders,  30  U.S.C 
1253(a)  and.  the  “statute  does  not  provide  for 
concurrent  jurisdiction  in  the  states  and 
federal  government.”  Haydo  v.  Amerikobl 
Mining  Co..  Inc.,  830  F.2d  494, 497  (3rd  Cir. 
1987).  (“We  have  encountered  nothing  *  *  * 
which  leads  us  to  believe  that  anything  other 
than  the  ordinary  meaning  of  “exclusive” 
was  intended.”  830  F.2d  at  497.)  The 
Secretary  of  Interior  maintains  an  oversight 
role  once  the  state  has  assumed  jurisdiction. 
How  this  oversight  role  is  performed  goes 
directly  to  the  issue  of  the  allocation  of 
authority  under  SMCRA  between  the  state 
and  federal  governments. 

Since  SMCRA  does  not  provide  for 
concurrent  jurisdiction,  one  manner  in  which 
to  delineate  this  allocation  of  authority  is  to 
first  set  forth  the  role  provided  under  the  Act 
for  states  with  approved  programs,  and  then 
apply  the  statutory  provisions  for  the 
S^retary’s  oversight  role  in  that  context. 

A.  State  Role 

Pursuant  to  a  state  program,  the  state 
applies  the  national  standards  to  the  local 
conditions  in  that  state  through  the 
implementation  of  its  program  requirements. 


z  There  was  some  hope  upion  the  adoption  of  the 
Ten-Day  Notice  rule  in  1988  that  the  types  of  issues 
addressed  in  this  petition  would  be  resolvable. 
However,  over  five  years  of  experience  under  this 
rule  have  demonstrated  that  issues  arising  out  of 
alleged  violations  at  surface  mining  sites  are  still 
the  source  of  federal/state  tension  and 
disagreement.  The  failure  of  the  courts  to  resolve 
the  underlying  issue  of  federal  enforcement 
authority  in  primacy  states  has  only  exacerbated  the 
problem.  (See  footnote  4,  infra.)  Adding  to  the 
complexity  of  the  issue  is  the  question  of  how 
alleged  defects  in  state-issued  permits  are  to  be 
handled.  This  petition  attempts  to  lay  out 
meaningful  and  workable  solutions  for  these 
difficult  implementation  problems. 


Once  the  Secretary  approves  the  state 
program  as  capable  of  meeting  the  Act’s 
requirements,  he  “is  not  directly  involved  in 
local  decision  making.”  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation  (en 
banc),  653  F.2d  514,  518  (DC  Cir.  1981) 
(hereinafter  “In  Re:  (en  banc)”).  The  state 
becomes  “the  sole  issuer  of  permits  *  •  • 

(and)  permit  decisions  are  matters  of  state 
jurisdiction  in  which  the  Secretary  plays  no 
role.”  Id.  at  519  (emphasis  supplied). 

In  a  primacy  state,  it  is  the  state  law,  state 
regulations  and  a  state-issued  permit  which 
apply  and  establish  an  operator’s  obligations. 
SMCRA  Sec.  503(a);  Haydo,  830  F.2d  at  498; 

In  Re:  (en  banc),  653  F.2d  at  519;  National 
Wildlife  Federation  v.  Lujan,  928  F.2d  453, 

_ ,  n.l  (DC  Cir.  1991)  (Wald, 

concurring).  Neither  SMCRA  nor  the  federal 
permanent  program  rules  apply  in  a  primacy 
state.  Id.  See  also  Model  v.  Virginia  Surface 
Mining  and  Reclamation  Association.  452 
U.S.  at  271  (permanent  program  is  not  self- 
implementing,  but  becomes  effective  through 
the  approved  state  or  federal  program  under 
Sections  503  or  504).  At  best,  SMCRA  and 
federal  rules  only  establish  standards  for  the 
approval  of  state  programs.  Maydo,  830  F.2d 
at  498  n.  2.  NWFv.  Lujan.  928  F.2d  453, 

_ ,  n.l  (Wald,  J.,  concurring)  (SMfZRA 

does  not  technically  apply  in  states  that  have 
assumed  exclusive  juri^iction). 

Just  as  the  state  program  is  the  law  in 
primacy  states,  the  state-issued  permit 
applies  the  law,  and  establishes  the 
permittee’s  obligations.  The  state,  as  the  sole 
issuer  of  permits,  decides: 

Who  will  mine  in  what  areas,  how  long 
they  may  conduct  mining  operations,  and 
under  what  conditions  the  operations  will 
take  place.  It  decides  whether  a  permittee’s 
techniques  for  avoiding  environmental 
degradation  are  sufficient  and  whether  the 
proposed  reclamation  plan  is  acceptable.  The 
state  •  •  *  inspects  the  mine  to  determine 
compliance;  [and]  (wjhen  permit  conditions 
are  violated,  the  state  is  charged  with 
imposing  appropriate  penalties. 

In  Re:  (en  banc),  653  F.2d  at  519  (citations 
omitted). 

Thus,  when  it  assumes  exclusive 
jurisdiction  over  the  regulation  of  surface 
coal  mining  operations,  the  state,  as  the 
“regulatory  authority”,  performs  the  duties 
and  functions  required  under  SMCRA 
through  state  laws  and  regulations. 

It  is  worth  noting  here  the  principal 
components  required  of  a  state  program 
before  the  Secretary  exercises  the  primary 
means  of  guaranteeing  “effective  state 
programs”:  the  approval  process.  The 
requirements  for  state  programs  relevant  to 
this^ discussion  include: 

•  State  law  for  the  regulation  of  surface 
mining  operations  in  a  manner  consistent 
with  SMCRA; 

•  Sanctions  for  violations  of  state  law, 
regulations,  and  permit  conditions; 

•  State  law  which  provides  for  effective 
implementation,  maintenance,  and 
enforcement  of  a  permit  system  consistent 
with  SMCRA. 

Section  503(a) 

Together,  these  requirements  include  a 
permitting  system  that  provides  procedures. 


43600 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Proposed  Rules 


public  participation,  and  appeals;  citizen 
complaints;  and  appeals  of  me  state 
authority’s  decisions  on  those  complaints.  30 
CFR  732.15(b)(10).  In  other  wrords,  state 
permits  are  issued  under  state  laws  and  are 
subject  to  state  procedures  and  remedies  the 
state  adopted  to  obtain  regulatory  authority 
under  the  Act.  cf.  Laurel  Pipeline  Co.  versus 
Bethlehem  Mines  Corp.,  624  F.  Supp.  538, 
530-41  (W.D.  PA.  1986);  NWFv.  Lufan,  928 
F.2d  453, _ ,  n.  1  (Wald,  J.  concurring). 

In  addition  to  the  ri^ts  provided  to 
citizens  in  the  state  permitting  process  and 
the  administrative  and  judicial  review  of 
state  permitting  decisions,  it  must  be 
remembered  that  the  Act  and  the  approved 
regulatory  programs  provide  for  a  number  of 
other,  powerful  tools  for  citizens  to  utilize.  It 
provides  for  lawsuits  by  citizens  to  compel 
an  agency  to  enforce  its  law  and  regulations, 
or  to  compel  compliance  by  a  requested 
entity.  It  provides  the  right  to  petition  for 
rulemaking.  It  provides  that  one  may  petition 
OSM  to  review  the  adequacy  of  a  state 
program,  and  for  OSM  to  take  that  program 
over  if  the  state  is  found  to  be  incapable  of 
enforcing  and  lacking  in  intent  to  enforce  the 
program. 

There  are,  in  short,  several  explicit 
procedures  and  recourse  for  citizens’ 
involvement  in  a  state’s  implementation  of 
SMCRA.  We  therefore  believe  that  section 
521(a)(1)  of  the  Act,  providing  for  handling 
of  citizens’  complaints  of  specific  violations, 
was  intended  to  deal  with  on-the-ground 
violations,  as  explained  below.  It  was 
intended,  and  should  not  be  used,  as  an  all¬ 
purpose  substitute  for  the  specific  procedures 
set  forth  elsewhere  in  the  Act. 

B.  The  Federal  Role 

Once  the  state  becomes  the  exclusive  “on 
the  scene’*  regulatory  authority,  the  Secretary 
of  Interior  recedes  to  a  role  of  “oversight”. 
Typically,  this  role  is  carried  out  through 
occasional  federal  inspections  of  “surface 
coal  mining  and  reclamation  operations 
*  *  *  to  evaluate  the  administration  of 
approved  State  programs.”  SMCRA  Section 
517(a).  However,  in  one  of  the  first  opinions 
surveying  the  statute  and  its  allocation  of 
authority,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
characterized  the  state  programs  approval 
process  as  the  “  Secretary’s  primary  means  of 
guaranteeing  effective  state  programs,”  In  Re: 
(en  banc),  653  F.2d  at  520;  and,  the  federal 
takeover  of  a  state  program  under  Sec  521  (b) 
as  “the  Secretary’s  ultimate  power  over  lax 
state  enforcement.”  Id.  at  519.  This  petition 
concerns  the  Secretary’s  conduct  of  his 
“oversight”  role  between  those  two  points. 
The  issues  addressed  in  this  petition  are  how 
the  Secretary  performs  his  oversight  role  in 
a  primacy  state  (1)  under  the  authority 
reserved  in  Sections  517(a)  and  521(a) 
without  intruding  upon  the  permitting 
authority  or  “jurisdiction”  vested  exclusively 
with  the  state  and  (2)  when  the  Secretary  is 
confronted  with  written  allegations  of  either 
a  violation  or  “poor  state  performance”  by 
another  person  (known  colloquially  under 
SMCRA  as  a  “citizen  complaint”). 

II.  Citizen  Complaints  in  Primacy  States  • 

The  so-called  citizen  complaint  provision 
is  found  at  Section  517(h)(1)  of  SMCRA  and 


addresses  alleged  violations  at  the  “surface 
mining  site”.  The  Act  also  affords  the  citizen 
a  right  to  “informal”  review  of  any  refusal  to 
issue  a  citation  with  respect  to  the  alleged 
violation.*  OSM  has  required  each  state  to 
adopt  similar  procedures  with  the 
opportunity  for  the  same  informal  review  of 
the  handling  of  citizen  complaints.  30  CFR 
732.15(b)(10).  OSM’s  existing  rules 
implementing  this  statutory  provision 
recognize  that  the  states  should  receive  all 
citizen  complaints  since  it  requires  that  the 
written  complaint  give  OSM  reason  to 
believe  that  a  violation  exists: 
and  that  the  state  regulatory  authority,  if  any, 
has  been  notified,  in  writing,  of  the  existence 
of  the  violation,  condition,  or  practice. 

30  CFR  842.12(a). 

The  troublesome  aspect  of  OSM’s 
procedure  occurs  when  citizens  file 
complaints  directly  with  OSM  rather  than 
with  the  regulatory  authority  in  primary 
states.  In  an  effort  to  address  this  scenario, 
OSM  has  fashioned  a  policy  directive  (INE- 
35)  that  calls  for  citizen  complaints  received 
by  OSM  to  be  transmitted  to  the  state  by  way 
of  a  Ten-Day  Notice  (TON).  Although  this 
procedure  provides  a  mechanism  for  OSM  to 
track  citizen  complaints  that  it  receives  and 
passes  on  to  the  state  for  action  it  runs  afoul 
of  its  existing  requirements  for  the  issuance 
of  TONs  at  30  CFR  842.11  and  runs  counter 
to  the  principles  of  primacy. 

Over  the  p>ast  several  years,  OSM  and  the 
states  have  attempted  to  agree  on  revisions  to 
OSM’s  directive  on  TON’S  (INE-35)  to 
accommodate  the  procedures  required  under 
OSM  rules  and  to  accommodate  the  primacy 
concerns  of  the  states.  See  comments  filed  by 
the  Interstate  Mining  Compact  Commission 
dated  April  5, 1990;  April  3, 1992;  August  18, 
1992  and  October  6, 1992.  During  this  same 
period,  OSM  has  put  forth  several  draft 
revisions  of  Directive  INE-35  in  an  attempt 
to  address  both  its  own  and  the  states’ 
concerns.  In  the  ffnal  analysis,  both  parties 
reached  the  conclusion  that  several  critical 
aspects  of  the  procedure  for  handling  citizen 
complaints  should  be  addressed  by 
rulemaking  in  order  to  clarify  the  respective 
state  and  f^eral  roles. 

A.  Citizen  Complaints  Alleging  On-the- 
Ground  Violations 

The  states  believe  that  primacy  can  only 
have  meaning  where  deference  is  paid  to  the 
states  to  interpret  and  enforce  their  own  state 
laws.  As  was  recognized  by  the  court  in 
Haydo  v.  Amerikohl  Mining  Inc.,  830  F.2d 
494  (3d.  Cir.  1987),  SMCRA  anticipates  that 
state  courts  have  exclusive  jurisdiction  over 
surface  mining  reclamation  activities  within 
their  borders.  As  a  general  proposition,  then 


iThe  statute  calls  for  informal  review  of  tne 
decision  to  not  issue  a  citation.  While  this  occurs 
initially  under  30  CFR  842.14  (a)  and  (b),  OSM  rules 
also  confer  an  additional  “formar  review  by  the 
Office  of  Hearings  and  Appeals  pursuant  to  30  CFR 
842.15(d)  and  43  CFR  4.1281.  It  remains  unclear 
what  provision  of  SMCRA  mandates  the  creation  of 
formal  review  of  the  Director’s  decision  instead  of 
leaving  the  final  decision  within  the  agency  itself. 
To  the  extent  these  procedures  are  applied  in  a 
manner  to  confer  upon  OHA  jurisdiction  to  evaluate 
a  state  permit  decision,  they  could  conflict  with  the 
case  law  that  holds  that  state  permitting  decisions 
are  matters  in  which  the  Secretary  plays  no  role. 


the  state  program  is  the  law  within  the  state 
and  the  state’s  interpretation  of  its  own  law 
should  prevail.  This  is  equally  true  for  the 
adjudication  of  rights  and  remedies  that  arise 
under  the  state  program  as  well  as  the 
handling  of  citizen  complaints  alleging 
violations  of  the  state  program. 

In  line  with  this  reasoning,  the  states  assert 
that  ail  citizen  complaints  alleging  on-the- 
ground  violations  must  be  submitted  to  the 
state  regulatory  authority  in  primacy  states. 

The  state  regulatory  authority  must  be 
provided  an  opportunity  to  review  and 
respond  to  citizen  complaints  pursuant  to  its 
own  citizen  complaint  procedures,  which  are 
a  required  component  of  every  approved 
state  program.  Should  the  citizen  be 
dissatisfied  with  the  state  regulatory 
authority’s  response  to  the  complaint,  he/she 
may  appeal  the  decision  of  the  agency  in 
accordance  with  the  state’s  administrative 
and  judicial  appeal  procedures,  which  are 
also  required  to  be  a  part  of  the  approved 
state  program. 

Citizen  complaints  to  OSM  that  do  not 
demonstrate  prior  notification  to  and 
response  by  ^e  state  regulatory  authority 
should  be  transmitted  by  OSM  to  the  state  as 
a  matter  of  course  and  the  citizen  should  be 
informed  by  OSM  that  recourse  lies  with  the 
state  and  its  approved  procedures  for  review 
of  such  complaints — including,  if  necessary, 
review  of  a  state  inspector’s  refusal  to  issue 
a  citation. 

Transmittal  of  a  citizen  complaint  through 
a  ten-day  notice  when  the  state  has  not  been 
previously  apprised  of  the  complaint  by  the 
citizen  triggers  a  federal  process  which  is 
duplicative  of  the  existing  state  program 
procedures.  Congress’  intent  was  to  avoid 
such  federal-state  overlap.  S.  Rep.  No.  128  at 
90;  See.  also  section  201(c)(12)  (cooperate 
with  state  regulatory  authorities  to  minimize 
duplication  of  inspection,  enforcement,  and 
administration  of  the  Act).  Citizen  complaint 
procedures  and  the  ten-day  notice  process 
must  be  reconciled  with  the  deliberate 
allocation  of  authority  under  SMCRA.  If  OSM 
immediately  invokes  the  ten-day  notice 
process  to  intervene  in  a  state  program  matter 
when  the  citizen  has  never  availed  himself  of 
the  state  procedures  and  remedies,  OSM 
undermines  the  statutory  provisions  for 
primacy  and  the  rationale  for  the  requirement 
that  state  programs  provide  the  same 
opportunities  found  in  SMCRA  for  citizen 
participation. 

To  the  extent  a  state  persistently  handles 
citizen  complaints  inadequately,  OSM’s 
general  oversight  role  provides  the  avenue  to 
evaluate  the  state’s  administration  of  its 
program.  Citizens  may  also  petition  the 
Director  to  evaluate  the  state’s 
implementation  of  the  program  if  they 
believe  the  state  is  not  effectively 
implementing,  administering,  or  enforcing. 

30  CFR  733.12(a)(2).  The  general  oversight 
function  serves  adequately  to  ensure  that 
states  will  routinely  handle  citizen 
complaints  under  similar  procedures  without 
OSM  intruding  upon  the  state’s  jurisdiction 
on  a  case-by-case  basis.  The  use  of  ten-day 
notices  upon  receipt  of  a  citizen  complaint 
which  has  not  been  previously  made  to  and 
pursued  with  the  state  undermines  the  state 
program  and  creates  “federal-state  overlap” 
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which  Congress  expressly  stated  it  intended 
to  avoid.4 

In  passing  the  Act,  Congress  anticipated 
the  possibility  that  a  state  might  foil  to 
properly  enforce  its  state  program.  However, 
the  mechanisms  it  provided  for  dealing  with 
such  occurrences  did  not  include  blanket 
OSM  authority  to  issue  overriding  federal 
NOVs  in  primacy  states.  Instead,  the  Act 
expects  OSM  to  take  over  enforcement  of  the 
state  program  (either  wholly  or  partially) 
when  the  state  has  foiled  to  enforce  it.  The 
Act  requires  that,  when  OSM  “has  reason  to 
believe”  30  U.S.C  1271(b)  that  the  state  is 
failing  to  effectively  enforce  all  or  part  of  any 


*The  reflexive  and  inappropriate  use  of  federal 
TON’S  in  conjunction  with  the  handling  of  citizen 
complaints  in  primacy  states  is  of  critical 
importance  given  the  potential  federal  enforcement 
authority  that  grows  out  of  the  TON  process. 
Pursuant  to  OSM's  current  rules  at  30  CFR  842.11 
and  843.12.  where  OSM  determines,  in  response  to 
a  TON,  that  the  state  has  failed  to  take  appropriate 
action  to  cause  the  violation  to  be  corrected  or  to 
show  good  cause  for  such  foilure,  a  federal 
inspection  will  be  ordered  and,  if  the  alleged 
violation  actually  exists,  a  notice  of  violation  or 
cessation  order,  as  appropriate  shall  be  issued.  The 
states  have  joined  in  a  legal  challenge  to  OSM’s 
authority  to  issue  federal  notices' of  violation  in 
primacy  states  as  being  inconsistent  with  SMCRA 
(See  IMCC  Intervention  Briefs  in  National  Coal 
Association,  et  al.  v.  Lujan.  C.A  Nos.  87-2076-)GP, 
88-2273-IGP  and  88-2416-IGP  (Consolidated)  filed 
on  May  15,  August  21  and  ^ptember  12, 1989). 
While  this  pervasive  enforcement  authority  issue  is 
pending  before  the  court,  the  states  are  intent  on 
minimizing  the  number  of  actions  that  And 
themselves  the  subject  of  ’TDNs  and  thus  open  to 
federal  intrusionjhrough  the  issuance  of  federal 
NOVs. 

In  this  regard,  a  review  of  the  manner  in  which 
OSM  has  employed  'TDN’s  and  resulting  NOVs  as 
an  oversight  tool  discloses  that  instead  of  filling 
some  perceived  statutory  “void,”  the  agency  has 
created  for  itself  a  regulatory  loophole  to 
circumvent  established  procedures  for  resolving 
oversight  problems  with  the  states.  The  original 
reason  us^  by  OSM  for  inserting  NOV  authority  to 
fill  the  so-called  "gap”  was  its  anticipation  that 
states  would  ignore  violations  of  the  law.  However, 
15  years  of  enforcement  by  the  states  pursuant  to 
their  regulatory  programs  has  convinci.ngly 
demonstrated  that  this  is  not  the  case.  In  fact,  the 
typical  federal  NOV  today  arises  &om  OSM’s 
disagreement  with  the  state’s  interpretation  of  their 
program,  the  manner  in  which  the  state  compels 
abatement  of  violations,  alleged  discrepancies  in 
state  issued  permits  and  even  deficiencies  in  state 
programs  approved  by  OSM.  In  each  instance,  the 
statute  and  regulations  establish  procedures  for  an 
"appropriate”  OSM  response  to  resolve  the  matter: 
program  amendments,  30  CFR  732,  permit 
revisions.  30  CFR  part  774,  and  preemption  of  state 
law,  30  CFR  part  730. 

OSM’s  use  of  oversight  NOV’s  to  address  the 
states’  implementation  of  their  programs  has 
rendered  the  full  range  of  oversight  tools 
superfluous.  The  resolution  of  program 
deficiencies,  interpretational  disputes  and  ptermit 
discrepancies  is  better  suited  for  the  established 
procedures  for  program  amendments  and  permit 
revisions.  To  the  extent  a  state  response  to  a  ten- 
day  notice  discloses  a  view  of  a  program  or  permit 
requirement  different  than  that  shared  by  OSM,  the 
program  amendment  or  permit  revision  processes 
reach  the  issue  at  a  broader  program  level. 
Moreover,  the  underlying  issues  in  controversy 
between  OSM  and  the  state  deserve  meaningful 
consideration  through  a  rulemaking  proceeding 
with  broader  public  participation  than  that  which 
occurs  in  an  isolated  enforcement  proceeding. 


State  program,  OSM  must  after  public  notice 
and  notice  to  the  affected  state,  hold  a 
hearing  to  determine  whether  the  “State  has 
not  adequately  demonstrated  its  capability 
and  intent  to  enforce  such  State  program 
*  *  *”  30  U.S.C  1271(b).  If,  after  the 
hearing,  OSM  finds  that  the  state  either 
cannot  or  will  not  enforce  the  state  program, 
OSM  takes  over  the  administration  of  the  - 
state  program,  including  permitting, 
inspections  and  enforcement  action.  30 
U.S.C  Section  1271(b);  30  (TR  Section 
733.12.  Thus,  the  substitution  of  federal 
enforcement  for  any  part  of  a  state  program 
or  promulgation  of  a  federal  program  remain 
OSM’s  ultimate  power  over  lax  state 
enforcement.  30  U.S.C  1271(b).* 

Given  our  concerns  about  OSM’s  use  of 
TDN’s  in  conjunction  with  the  agency’s 
current  regulations  on  federal  NOV  authority, 
and  our  position  that  in  a  primacy  state  all 
citizen  complaints  should  be  submitted  to 
and  addressed  by  the  state  regulatory 
authority,  our  position  on  the  handling  of 
citizen  complaints  can  be  summarized  as 
follows:  A  citizen  complaint  involving 
alleged  on-the-ground  violations  at  a  surface 
mining  site  in  a  primacy  state  must  be 
submitted  to  the  state  regulatory  authority, 
whether  the  complaint  is  filed  directly  with 
the  state  or  with  OSM.«  OSM  must  not 
transmit  the  citizen  complaint  to  the  state  by 
means  of  a  'TDN  and  will  inform  the  citizen 
that  he/she  must  pursue  the  matter  with  the 
state  pursuant  to  the  citizen  complaint 
procedures  in  the  approved  state  program. 
Should  the  citizen  be  dissatisfied  with  the 
state  regulatory  authority’s  response  to  the 
complaint,  he/she  must  pursue  the 
administrative  and  judicial  appeal 
procedures  provided  under  the  approved 
state  program. 

This  is  our  preferred  approach  and 
embraces  what  we  consider  to  be  the  best 
reading  of  SMCRA  and  its  legislative  history. 
However,  we  recognize  that  there  are 


*  It  is  important  in  addressing  the  issue  of 
regulatory  authority  under  SMCRA  that  the  Act  be 
read  as  a  whole.  As  the  U.S.  Court  of  Appeals  for 
the  DC  Court  noted;  “It  is  a  fundamental  principle 
of  statutory  construction  that  effect  must  be  given, 
if  possible,  to  every  word,  clause  and  sentence  of 
a  statute  so  that  no  part  will  be  inoperative  or 
superfluous,  void  or  insigniflcant.”  In  re  Surface 
Mining  Regulations  Litigation  (Consolidated),  627 
F.2d  1346  at  1348  (DC  Cir.  1980).  In  this  regard. 
Section  S26(e)  of  SMCRA  (which  provides  for 
citizen  suits  challenging  a  regulatory  authority’s 
failure  to  implement  its  program)  would  be 
superfluous  if  state  administrative  and  judicial 
decisions  can  simply  be  overturned  by  the  issuance 
of  federal  NOV’s. 

^This  position  is  consistent  with  the  legislative 
history  of  SMCRA.  including  early  discussions  of 
how  section  521(a)  was  intended  to  operate.  In 
explaining  how  identical  language  to  that  in 
existing  section  521(a)  was  expected  to  operate,  the 
House  Interior  and'Insular  Affoirs  Committee  stated 
in  its  report  on  H.R.  25  in  1975  that:  “In  order  to 
prevent  federal-state  overlap,  the  federal  inspector 
is  only  to  use  his  authority  under  section  521(a)(3) 
where  the  Secretary  is  the  regulatory  authority. 
However  in  other  circumstances  the  Secretary  must 
insure,  in  accordance  with  the  provisions  of  section 
521(a)(1).  that  the  State  is  notifled  of  the 
compliance  problem  so  that  it  may  act  under  the 
terms  of  the  approved  state  program.”  H.  Rep.  No. 
94-45. 94th  Cong..  1st  Sess.  155  (1975). 


alternative  views  of  how  the  Act  was 
intended  to  operate.  We  therefore  offer  in  this 
petition  an  alternative  approach  to  the 
handling  of  citizen  complaints  in  primacy 
states.  Under  this  approach,  which  is 
detailed  in  the  proposed  regulatory  language 
above,  citizen  complaints  alleging  on-the- 
ground  violations  at  surface  mining  sites  in 
primacy  states  must  be  submitted  to  the  state 
regulatory  authority.  Where  such  a  citizen 
complaint  is  filed  with  OSM  instead  of,  or 
simultaneously  with,  the  state,  OSM  will 
transmit  the  complaint  to  the  state  for  action. 
OSM  will  not  use  a  Ten-Day  Notice  to 
accomplish  this  transmittal.  The  state  will 
review  the  complaint  and  respond  pursuant 
to  its  procedures  for  handling  citizen 
complaints  contained  in  the  approved  state 
program.  A  copy  of  the  state  response  will  be 
filed  with  the  citizen  and  OSM.  If  the  citizen 
is  dissatisfted,  he/she  may  either  appeal  the 
decision  to  the  state  administrative  board  of 
appeal  provided  for  in  the  approved  state 
program  (this  is  the  most  appropriate  action) 
or  may  notify  OSM  that  he/she  was 
dissatisfied  with  the  state  action/response. 

It  is  important  to  emphasize  here  that, 
although  the  citizen  has  an  option  to  go 
directly  to  OSM,  this  is  one  of  two  acceptable 
administrative  remedies,  the  other  being  the 
use  of  the  state  apjpeals  process.  As  we 
discuss  later  in  this  petition  (pages  31-33, 
infra)  the  concept  of  exhaustion  of  state 
administrative  and  judicial  remedies  is  a  ! 
sacrosanct  component  of  state  regulatory  • 
authority  and  a  judicially  recognized  j 

principle  of  effective  administrative  I 

procedure  under  regulatory  programs.  The 
states  do  not  intend  to  compromise  this 
requirement  of  exhaustion  by  putting  forth  , 
the  alternative  approach  discussed  in  this  , 
petition.  Rather,  we  have  attempted  to 
fashion  an  acceptable  middle  ground 
whereby  citizens  consider  notification  of 
OSM  only  after  seriously  pursuing  the 
remedies  provided  at  the  state  level. 

Essentially,  citizens  would  have  to  justify,  as 
part  of  the  information  provided  to  OSM  in 
their  notification,  why  they  chose  not  to 
pursue  the  administrative  and  judicial  appeal 
remedies  provided  at  the  state  level.  (See 
proposed  Section  824.12(b))  Given  the 
integrity  and  credibility  of  the  states’ 
administrative  and  judicial  appeal  remedies, 
we  anticipate  that  citizens  will  pursue  those 
remedies  in  the  majority  of  instances.  In  this 
regard,  we  would  be  interested  to  hear  from 
citizens  in  their  comments  on  this  petition 
why  they  would  not  choose  to  pursue  the 
remedies  available  to  them  at  the  state  level. 

Upon  receipt  of  a  citizen’s  notification  that 
he/she  has  submitted  a  complaint  to  the  state 
regulatory  authority,  has  received  a  response 
by  the  state  to  the  complaint,  and  is 
unsatisfied  with  the  response  and  elects  not 
to  appeal  the  state  agency’s  decision  to  the  , 
state  administrative  board  of  appeal,  OSM  j 
will  review  the  state’s  response  and,  unless  j 
it  deems  it  to  be  unnecessary,  will  conduct  ! 
a  federal  inspection  or  investigation  of  its  j 
own  in  order  to  determine  whether  there  is 
“reason  to  believe”  that  a  violation  exists.  If  | 
OSM  establishes  a  “reason  to  believe”  after  ' 
reviewing  the  state  response  and  conducting 
any  investigation/inspection,  OSM  will  issue 
a  Ten-Day  Notice  to  the  state  in  accordance 
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with  section  842.14(c).  At  this  juncture,  the 
procedures  for  the  handling  of  TDN's  (and 
any  appeal  thereof)  contaii^  in  OSM’s 
existing  rules  will  apply.  Of  course,  where 
OSM  determines  during  its  reason  to  believe 
review  that  an  imminent  harm  exists,  it 
would  conduct  a  federal  inspection  if  one 
had  not  already  been  undertaken  and  would 
inuned<ately  follow  up  with  appropriate 
enforcement  action  in  accordance  with  its 
existing  rules. 

We  believe  that  this  alternative  procedure 
is  consistent  with  the  primacy  principles  and 
public  participation/citizen  access 
requirements  of  SMCRA.  It  also  gives  weight 
to  the  reason  to  believe  determination 
required  under  section  521(a)  of  the  Art.  This 
determination  is  critical  in  deciding  whether 
OSM  is  to  insert  itself  into  the  state’s 
implementation  of  its  regulatory  program. 

Until  now,  this  determination  has  b^n  a 
perfunctory  one — based  solely  on  allegations 
of  possible  violations  without  any  effort  to 
examine  the  veracity  or  credibility  of  the 
complaint.  The  procedures  we  set  out  above 
would  remedy  this  situation  by  calling  for 
several  preconditions  prior  to  issuance  of  a 
federal  TDN  in  connection  with  a  citizen 
complaint:  the  State  regulatory  authority 
must  have  been  notified  first  and  been 
provided  an  opportrmity  to  respond  pursuant 
to  hs  approved  citizen  complaint  procedures 
(propos^  842.12(b));  the  citizen  must 
specifically  notify  OSM  that  it  has  done  so 
and  has  chosen  not  to  pursue  state 
administrative  or  judicial  appeal  procedures 
contained  in  the  state  program  (proposed 
842.12(b)(2)):  OSM  must  review  the  state 
response  and,  unless  it  determines  it  to  be 
unnecessary,  conduct  a  federal  inspection  or 
investigation  (propmsed  842.14)  in  order  to 
determine  whether  there  is  reason  to  believe 
that  a  violation  has  occurred  (proposed 
842.14(c)).  Only  after  these  preconditions  are 
met  may  OSM  proceed  to  a  Ten-Day  Notice 
pursuant  to  section  642.14(c). 

We  assert  that  this  procedure  is  supported 
by  the  legislative  history,  as  well  as  the  plain 
meaning  of  SMQIA.  In  its  discussion  of 
section  521  (aKl)  of  the  Act,  Congress  stated 
that  “It  is  anticipated  that  ‘reasonable  belief 
could  be  established  by  a  snapshot  of  an 
operation  in  violation  or  other  simple  and 
effective  documentation  of  a  violation."  H. 
Rep.  No.  95-218, 95th  Cong.,  1st  Sqss.,  at  129 
(1975)  (Emphasis  added).  Obviously 
Congress  had  something  more  in  mind  with 
regard  to  reason  to  believe  determinations 
than  the  mere  filing  of  a  complaint.  The 
agency  is  expected  to  go  behind  the  bald 
allegations  of  the  complaint  and  determine, 
based  on  a  “snapshot”  (or  investigation/ 
inspection,  even  if  limited  in  scope)  of  the 
alleged  violation  at  the  surface  mining  site, 
or  some  erther  effective  doc:uraentation  (such 
as  the  state’s  analysis  contained  in  its 
response  to  the  cxim plaint)  whether  to 
proceed  with  any  further  action  (a  Ten-Day 
Notice  or,  in  the  case  of  an  imminent  harm, 
a  federal  inspection  followed  by  appropriate 
enforcement  action). 

This  process  also  gives  credence  ami 
credibility  to  the  primacy  scheme  contained 
in  SMCRA  by  deferring  to  the  procedures  in 
the  approved  state  program  and  providing  for 
serious  and  meaningful  consideration  by  the 


federal  government  in  its  oversight  capacity 
whether  to  proceed  with  expanded  federal 
involvement  in  the  state’s  business  via  TDN. 

Several  other  provisions  are  built  into 
these  proposed  ^justments  to  (>SM's 
existing  rules  to  protect  the  states’  rights  to 
operate  their  appitiveti  programs  where,  in 
fact,  OSM  pnx.-eeds  to  a  Ten-Day  Notice. 

First  the  standard  of  review  of  state  action 
in  response  to  a  TDN  has  been  better  defined 
in  two  wj*ys.  iJSM’s  rules  provide  that  OSM 
will  find  the  state’s  action  or  response  to 
have  met  the  “appropriate  action"  or  “good 
cause”  criteria  at  842.1  l(b)(l)(ii)(B)  (3)  and 
(4)  as  long  as  it  is  not  “arbitrary,  capricious 
or  an  abuse  of  discreiion”  as  judged  by  tlie 
approved  state  program.  30  CTR  842.11 
(b)(l)(iii)(fi)(2).  OSM  has  never  defined  this 
term,  but  instead  stated  in  the  prea.mble  to 
the  Ten-Day  Notice  rule  that  the  term 
provides  for  deference  to  the  state.  53  Fed. 

Reg.  26728,  26732.  In  fact.  OSM  stated  in  the 
TDN  rule  preamble  that  “Concerns  about 
future  application  of  those  words  will  best  be 
decided  when  specific  fact  situations  have 
arisen  and  can  be  evaluated.’’  53  Fed.  Reg. 
26733.  Given  over  five  years  of  experience 
under  this  rule  and  in  an  effort  to  better 
define  this  term  and  provide  some  guidance 
as  to  its  application,  the  provision  in  OSM’s 
rules  that  discusses  the  standard 
(842.11(b)(l)(ii)(B)(2))  has  been  amended  by 
referring  to  “federal  case  law”.  (See  proposed 
section  842.2.)  Several  federal  courts  have 
provided  insight  into  the  meaning  of  the 
arbitrary,  capricious  and  abuse  of  discretion 
standard  that  we  believe  are  applicable  to 
OSM’s  review  of  state  responses  or  actions. 

Two  of  the  leading  federal  cases  that 
provide  instruction  on  the  arbitrary, 
capricious  and  abuse  of  discretion  standard 
are  Wong  Wing  Hang  v.  Immigration  and 
Naturalization  Service,  360  F.  2d  715  (2d  cir. 
1966)  and  Citizens  to  Preserve  Overton  Park 
V.  Voipe,  401  U.S.  402  (1971). 

Acknowledging  the  difficulty  of  defining 
“abuse”  in  the  absence  of  standards  in  the 
Immigration  and  Nationality  Act  itself.  Judge 
Friendly  in  Wong  stated  that  discretion 
would  be  abused  if  the  action  or  decision 
“were  made  without  a  rational  explanation, 
inexplicably  departed  from  established 
policies,  or  rested  cm  an  impiermissible  basis 
such  as  an  invidious  discrimination  again.st 
a  particular  race  or  group,  or,  in  )udge 
Learned  Hand’s  words,  on  other 
‘considerations  that  Congress  could  not  have 
intended  to  make  relevant.’  (citing  U.S.  ex 
rel.  Kaloudis  v.  Sbaughnessy,  18  F.2d  489, 
491  (2nd  Cir.  1950)”  Wong  Wing  Hang, 
supra,  360  F.2d  715  at  719. 

In  Citizens  to  Preserve  Overton  Park  v. 
Voipe,  the  U.S.  Supreme  Court,  in  addressing 
the  question  of  whether  the  Secretary  of 
Transportation  acted  within  the  scope  of  his 
authority  in  authorizing  a  six-lane  interstate 
highway  through  a  Memphis  public  park, 
discussed  the  arbitrary,  capricious  and  abuse 
of  discretion  standard:  "To  make  this  finding 
the  court  must  consider  whether  the  decision 
was  liased  on  a  consideration  of  the  relevant 
factors  and  whether  there  has  been  a  clear 
error  of  judgment.”  401  U.S.  402  at  416, 
citing  L.  )affe,  )udk:ial  Control  of 
Administrative  Action  182  (1965).  Citing  the 
Wong  case,  the  Court  went  on  to  note  that 


“Although  this  inquiry  into  the  facts  is  to  be 
searching  and  careful,  the  ultim-ite  standard 
of  review  is  a  narrow  one.  The  court  is  not 
empowered  to  substitute  its  judgment  for  that 
of  the  agency.”  401  U.S.  at  416. 

There  are  several  cases  in  accord  with 
Wong  and  Overton  Park,  among  which  are 
the  following:  Heckler  v.  Chaney  et  al.,  470 

U. S.  821  (1985);  Consolidation  Coal  v.  Castle, 
483  F.  Supp.  1003  (S.D.  Ohio  1979);  McNutt 

V.  Hills,  426  F.  Supp.  990  (D.D.C.  1977); 
Chevraon  U.S.A.,  Inc.  v.  Natural  Resources 
Defense  Council,  467  U.S.  837  (1984).  All  of 
these  cases  stand  for  the  proposition  that  in 
order  for  OSM  to  find  that  a  state’s  action  or 
response  has  been  arbitrary,  capricious  or  an 
abuse  of  discretion  under  the  appiroved  state 
program,  OSM  must  specifically  find  that 
there  has  been  a  clear  error  of  judgment  on 
the  state's  part  or  that  the  state’s  decision  was 
made  without  a  rational  explanation, 
inexplicably  departed  from  established 
policy  or  rested  on  an  impermissible  basis.  It 
also  is  clear  from  these  cases  that  the  amount 
of  deference  that  OSM  should  pay  to  state 
actions  or  responses  is  fairly  significant. 
Concomitantly,  OSM’s  standard  of  review  is 
a  very  narrow  one  and  should  be  conducted 
accordingly. 

In  addition  to  abiding  by  these 
interpretations  of  the  standard  of  review, 

OSM  is  also  being  requested  under  the 
proposed  amendments  to  provide  a  detailed, 
written  explanation  of  why  the  state’s  action 
or  response  is  considered  to  be  arbitrary, 
capricious  or  an  abuse  of  discretion.  (See 
proposed  842.13(d)  and  (e);  842.14(c)(4)  and 
(6)).  We  have  found  that  in  almost  every 
instance,  OSM’s  notification  to  the  state 
concerning  the  state’s  response  to  a  ‘TDN 
merely  states  a  conclusion  that  the  response 
was  arbitrary,  capricious  or  an  abuse  of 
discretion  without  any  explanation  of  the 
basis  for  this  finding.  We  believe  it  is 
incnimbent  upon  OSM  to  flesh  out  its  basis 
for  finding  the  state’s  response  to  run  afoul 
of  the  standard  of  review.  This  should  be 
readily  accomplishable  given  the  criteria  set 
forth  in  the  federal  c.ase  law  referenced 
above,  it  also  will  facilitate  future  appeals  of 
OSM’s  action  by  the  state  pursuant  to  the 
proposed  provisions  discussed  below. 

Another  protection  built  into  the  proposed 
regulatory  adjustments  is  the  right  to  an 
informal  hearing  by  the  state  before  the 
Deputy  Director  as  part  of  a  state’s  request  for 
informal  review  of  OSM’s  determination 
regarding  the  state’s  response  to  the  TDN. 
(See  842.13(d)  and  842.14(c)(4)).  Our 
experience  has  been  that,  pursuant  to  OSM’s 
TDN  Directive  (INE-35),  the  OSM  field  office 
has  an  additional  opportunity  to  provide 
input  to  the  Deputy  Director  where  a  state 
requests  informal  review  of  OSM’s 
determination  that  a  state  has  failed  to  take 
appropriate  action  or  show  good  cause  for 
such  failure  in  response  to  a  TDN.  In  an 
attempt  to  level  the  playing  field,  we  believe 
it  is  necessary  to  allow  the  state  an 
opportunity,  at  its  request,  to  present  further 
information  or  evidence  to  the  Deputy 
Director  in  the  course  of  his  informal  review. 
We  would  not  be  adverse  to  the  appropriate 
OSM  field  office  being  represented  at  the 
hearing  as  well.  However,  the  significant 
factor  is  that  the  state  be  provide  an 
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opportunity  to  react  to  the  information  being 
provided  to  the  Deputy  Director  by  his  staff. 
Any  other  procedure  places  the  states  at  a 
serious  disadvantage  which  is  totally 
inappropriate  and  unjustified. 

Finally,  as  we  have  argued  for  years,  we 
believe  the  state,  like  all  other  parties  under 
SMCRA,  should  have  a  right  to  appeal  OSM’s 
informal  decision.  We  have  therefore  crafted 
language  that  would  define  the  informal 
decision  as  “final  agency  action"  thereby 
providing  a  right  to  judicial  review  of  OSM’s 
decision  before  the  United  States  courts 
pursuant  to  5  U.S.C.  702  and  704.  See  our 
proposed  language  at  642.13tf)  and 
842.14(c)(6).  Given  the  significant  state  rights 
that  are  being  affected  by  the  current  federal 
enforcement  provisions  (which  permit  the 
issuance  of  fcideral  NOV’s  in  primacy  states 
following  an  adverse  decision  in  the  TDN 
process),  it  is  only  fair  that  the  state  have  an 
opportunity  to  be  fully  heard  prior  to  direct 
federal  intervention  in  its  approved 
regulatory  program.  We  therefore  petition 
OSM  to  incoroorate  our  suggested  regulatory 
language  in  its  rules  thereby  assuring  a  right 
of  appeal  for  states  as  an  integral  part  of  the 
TDN  process. 

We  assert  that  this  route  of  appeal,  rather 
than  one  which  would  first  proceed  through 
OHA  and  IBLA  is  appropriate  for  several 
reasons.  The  issue  of  state  responses  to  TDNs 
raises  serious  concerns  regarding  the 
allocation  and  implementation  of  state  and 
federal  regulatory  authority  under  SMCRA. 
Since  the  Director  of  OSM  speaks  for  the 
Secretary  in  his  capacity  as  Director,  there  is 
no  reason  to  delay  review  of  OSM  decisions 
by  the  federal  courts,  especially  where  the 
question  of  state  and  federal  regulatory 
authority  is  involved.  If  a  matter  is  serious 
enough  for  a  state  to  want  to  pursue  it 
beyond  the  informal  review  proceeding,  the 
matter  should  move  directly  into  federal 
court  where  appropriate  and  objective 
scrutiny  will  be  provided.  Furthermore, 
given  the  time  sensitive  nature  of  some  issues 
addressed  in  TDNs,  it  is  important  to  move 
any  appeal  directly  into  the  federal  courts 
rather  than  interposing  an  intermediate  stop 
at  the  Interior  Board  of  Land  Appeals. 

Finally,  there  is  no  justification  to  delay 
action  by  the  federal  courts  given  the  “final 
agency  action"  inherent  in  the  OSM  decision 
following  informal  review. 

In  this  regard,  it  should  be  noted  that 
SMCRA  at  section  517(h)  requires  the 
Secretary  only  to  provide  for  informal  review 
of  his  decision  not  to  issue  a  citation  for  a 
violation  alleged  by  a  complainant.  It  is  this 
latter  review  that  has  been  provided  to  the 
states  in  OSM’s  existing  rules  at  30  CFR 
842.1  l(b)(l)(iii).  However,  (brother 
complainants,  OSM  went  further  than 
required  under  SMCRA  by  providing  not 
only  for  informal  review,  but  for  subsequent 
formal  appeal  to  the  Office  of  Hearing  and 
Appeals  and  from  there  to  the  federal  courts. 
See  30  CFR  842.15(d)  and  43  CFR  part  4.  We 
assert  that  there  are  equally  as  strong 
arguments  for  providing  the  states  with  a 
formal  appeal  route  as  there  are  for  other 
affected  i^ies. 

It  is  the  integrity  of  our  regulatory 
programs  and  the  credibility  of  our  decisions 
as  regulatory  authorities  that  are  on-the-line 


once  we  reach  the  level  of  informal  review. 

If  a  state  and  OSM  are  unable  to  settle  a  TDN 
issue  by  or  at  the  informal  review  stage, 
obviously  another  route  of  resolution  is 
required.  And,  of  course,  halting  the  appeal 
process  and  the  states’  recourse  at  the 
informal  review  stage  (the  current  practice)  is 
simply  not  equitable  or  acceptable  where 
differences  remain.  The  states  should 
logically  be  provided  access  to  an  unbiased  ' 
forum  (the  courts)  for  resolving  differences 
with  OSM. 

There  is  no  rational  reason  for  OSM  to 
refuse  the  states’  request  that  the  Deputy 
Director’s  decision  at  the  informal  review 
stage  be  defined  as  “final  agency  action”. 
Further,  there  is  no  harm  done  to  OSM  or  any 
interested  party  by  providing  this  route  of 
judicial  review.  States  are  not  likely  to  appeal 
every  informal  OSM  decision  to  the  United 
States  courts,  given  resource  constraints 
alone.  The  savings  in  time  and  cost 
established  by  appeal  directly  to  the  courts 
without  the  interim  Department  of  Interior  or 
OHA  and  IBLA  review  will  benefit  OSM  and 
any  other  interested  parties  or  intervenors,  as 
well  as  the  states.  The  potential  that  a  federal 
court  may  overturn  the  OSM  determination 
cannot  be  construed  as  potential  harm  to  any 
party,  but  rather  as  equity  under  the  law  as 
intended  by  Congress. 

In  sum,  fiindamental  principles  of  fairness 
call  for  an  effective  and  meaningful 
opportunity  for  independent  review  of  OSM 
decisions  that  affect  the  states  and  we 
therefore  urge  OSM  to  adopt  this  revision  to 
its  rules. 

B.  Citizen  Complaints  Alleging  Permitting 
Deficiencies  ^ 

Another  related  issue  presented  by  OSM’s 
policy  directive  on  TDNs  (INE-35)  is  the 
handling  of  citizen  complaints  received  by 
OSM  that  allege  non-conformance  of  state- 
issued  permits  to  applicable  requirements 
and  processes  in  the  approved  program.  For 
the  reasons  articulated  above,  these  matters 
should  only  be  handled  by  the  state 
regulatory  authority  and,  for  reasons  in 
addition  to  those  discussed  earlier,  citizen 
complaints  about  permit  requirements  and 
processes  should  not  be  handled  or 
transmitted  through  ten-day  notices. 

OSM  has  however  expanded  or  allowed 
expansion  of  the  use  of  citizens  complaints 
to  the  extent  that  the  mere  filing  of  a 
complaint  may  trigger  OSM  intrusion,  by  use 
of  a  Ten-Day  Notice,  into  ongoing 
administrative  and  legal  processes  for  review 
of  state  permitting  decisions.  In  other  cases. 
OSM  procedures  are  allowing  use  of  the 
complaint  process  to  raise  a  challenge  to  a 
state  permitting  decision,  when  the 
complainant  has  failed  or  decided  not  to 
follow  the  clearly  defined  and  publicly 
announced  procedures  for  administrative  and 

7  The  larger  question  of  OSM  authority  to 
interfere  with  the  state  permitting  process  is 
addressed  in  Part  ni  of  our  petition.  Much  of  the 
discussion  in  Part  in  is  equally  applicable  to  and 
in  many  ways  supports  our  position  on  the 
handling  of  citizen  complaints  that  allege  permit 
deficiencies,  which  is  discussed  in  this  section  of 
the  petition.  We  have  addressed  the  issue  of  citizen 
complaints  alleging  permit  defects  here  simply  for 
the  sake  of  consistency. 


judicial  appeal  of  that  decision.  In  some  of 
the  more  extreme  cases,  OSM  is  allowing  use 
of  the  complaint  process  for  challenges  to 
state  decisions  made  years  earlier,  and  not 
challenged  at  the  time  by  either  the 
complainant  or  anyone  else. 

The  Act  established  specific  procedures  to 
contest  permit  decisions.  The  doctrine  of 
exhaustion  of  administrative  remedies 
precludes  the  use  of  a  citizen  complaint  to 
displace  the  specific  and  appropriate 
remedies  under  approved  state  programs  and 
to  collaterally  challenge  a  state-issued 
permit. 

State  programs  contain  the  corollary 
provisions  of  SMCRA  to  provide  ample 
opportunity  for  persons  to  participate  in  the 
state  decision  making  process  on  whether, 
and  under  what  conditions,  to  issue  a  permit. 
Section  513  (public  notice  and  hearings). 

These  procedures  include  the  right  to  an 
administrative  and  later  judicial  appeal. 
Section  514.  See  also  30  CFR  773.13;  773.15. 
On  the  other  hand,  so-called  “citizen 
complaints”  are  actually  requests  for  an 
inspection  of  the  “surface  mining  site”  on  the 
basis  of  an  alleged  violation  at  the  mine  site. 
Section  517(h)(1).  See  also  30  CFR  842.12 
(“Requests  for  Federal  Inspection”).  Not  one 
word  is  found  in  the  statute  or  implementing 
regulations  about  the  adequacy  of  permit 
decisions.  This  is  not  surprising  in  view  of 
the  ample  opportunity  for  citizen 
participation  in  the  permit  review  and  appeal 
process.  Seee.g.  SMCRA  Section  513  (Public 
Notice  and  hearings);  Section  514  (Decision 
and  appeals);  30  CTR  773.13;  773.15.  Nor 
does  the  legislative  history  indicate  an  intent 
for  the  citizen  complaint  procedures  to 
supersede  the  specific  and  appropriate 
procedures  for  participation  in  the  permit 
review  process.  See.  S.  Rep.  No.  128,  95th 
Cong.  1st  Sess.  59  (1977)  (providing  citizen 
access  to  administrative  appellate  procedures 
will  ensure  that  regulatory  authority 
decisions  are  grounded  upon  complete 
information). 

Congress  addressed  a  similar  concern  in  its 
discussion  of  the  citizen  suit  provision  of 
Section  520,  which  in  its  own  words: 
is  not  intended  to  override  the  more  specific 
provisions  of  this  bill  which  provide  more 
precise  requirements  for  citizen  participation 
in  the  permit  application  and  performance 
bond  release  proceedings. 

S.  Rep.  No.  128,  95th  Cong.  1st  Sess.  88 
(1977).8 

This  principle  applies  equally  to  citizen 
complaints.  The  well-defined  administrative 
scheme  in  SMCRA  and  state  programs 
preclude  the  use  of  citizen  complaints  to 
collaterally  challenge  a  permit  decision  in  a 
forum  other  than  that  prescribed  by  the 
applicable  law.  The  applicable  law  on  such 

<*This  principle  was  recently  applied  in  a  state 
court  decision  construing  an  approved  SMCRA 
program.  Armstrong  v.  Wayland.  Civ.  No.  91-C- 
1632  (Cir.  Ct.  WV  Sept.  24. 1991)  (exclusive  remedy 
for  challenging  a  ptermit  is  an  appeal  under  permit 
review  provisions  of  state  law;  citizen  suit 
provision  does  not  authorize  a  collateral  attack  on 
the  issuance  of  a  permit  on  the  grounds  that  permit 
issuance  would  be  a  violation  of  the  statute).  See 
also  McGradyv.  Callaghan,  244  S.E.  2d  793  (W.  Va. 
1978):  Fitch  V.  West  Virginia.  No.  19268  (W  V.  Sup. 
Ct.  App.  Nov.  29. 1989). 
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matters  is  the  state  program  and  not  SMCRA 
oversight  provisions.  Haydoi  In  Re:  (en  banc); 
653  F.2d  at  519  (administrative  and  judicial 
appeals  of  permit  decisions  are  matters  of 
state  jurisdiction  in  which  the  Secretary 
plays  no  role). 

The  exhaustion  of  administrative  remedies 
has  long  been  associated  with  the  SMCRA 
implementation  scheme.  See  e  g.  Mullins 
Coal  Co.  v.  Clark.  759  F.2d  1142, 1145-46 
(4th  Cir.  1985):  Shawnee  Coal  Co.  v.  Andrus, 
661  F.2d  1083, 1092  (6th  Cir.  1981).  When  a 
person  partially  or  completely  forgoes  his 
right  to  contest  a  permit,  and  pursue  an 
appeal  in  a  timely  manner,  it  cannot  avoid 
the  statutory  bar  to  review  through  a 
collateral  proceeding  at  either  the  state  or 
federal  level.  See  Section  514(f);  526(a)(2) 
(permit  decisions  must  be  appealed  within 
thirty  days);  Cf.  Peabody  Coal  Co.  v.  U.S.. 

Civ.  No.  86-502  PCT  CLH,  Slip.  Op.  at  6  (D. 
Ariz.  March  11, 1988),  accord.  The  Hopi 
Tribe  v.  OSM,  109 IBLA  374,  377-78  (1989) 
(neither  OSM  nor  IBLA  have  authority  to 
extend  the  statutory  time  limit  to  challenge 
a  permit).  Since  neither  a  citizen  suit  nor 
complaints  filed  with  the  permitting 
authority  can  serve  as  a  basis  to  collaterally 
attack  a  permit  decision  under  a  federal  or 
state  program,  a  citizen  complaint  lodged 
with  OSM  in  its  oversight  role  cannot 
implicitly  create  federal  jurisdiction  to 
circumvent  applicable  procedures. 

Even  under  the  Clean  Water  Act,  which 
explicitly  reserves  with  EPA  the  authority  to 
veto  state  permitting  decisions,  the  courts 
have  ruled  that  no  federal  jurisdiction  exists 
to  compel  EPA  to  exercise  such  authority 
even  when  the  state  permit  does  not  conform 
to  the  guidelines  or  regulations  under  the 
Clean  Water  Act.  To  imply  federal 
jurisdiction  “would  upset  the  federal-state 
balance  struck  by  Congress.”  District  of 
Columbia  v.  Schramm,  631  F.2d  854,  860 
(D.C  Cir.  1980).  And  since  the  permits  are 
issued  under  state  law,  they  are  subject  to  the 
legal  remedies  the  state  adopted  to  obtain  the 
permit  granting  authority  under  the  Act.  In 
short.  Congress  intended  that  the  states  apply 
their  own  law  and  procedures  in  deciding 
controversies  involving  state  permits.  District 
of  Columbia  v.  Schramm.  631  F.2d  at  863.  To 
do  otherwise  would  allow  someone 
“dissatisfied  with  a  decision  of  a  state  board, 
to  circumvent  the  appellate  process 
envisioned  by  the  statute.”  Shell  Oil  Co.  v. 
Train.  585  F.2d  408, 414  (9th  Cir.  1978). 

This  rationale  is  even  more  compelling 
under  SMCRA  where  Congress  declined  to 
reserve  any  federal  role  in  individual  state 
permit  decisions.  For  OSM  to  entertain  a 
citizen  complaint  regarding  a  state-issued 
permit  subverts  the  specific  administrative 
scheme  established  under  the  law  and 
improperly  attempts  to  create  a  basis  for 
federal  jurisdiction  when  none  exists.  Our 
proposed  amendments  to  OSM’s  existing 
rules  (at  30  CFR  842.11(b)(1)  and  843.21) 
would  correct  this  inappropriate  use  of 
citizen  complaints.^ 


«  A  contrary  reading  of  SMC3tA  would  severely 
curtail,  if  not  eliminate,  the  doctrine  of  exhaustion 
of  administrative  remedies,  which  is  designed  to 
assure  that  citizens  and  others  affected  by 
government  action  await  the  outcome  of 
administrative  proceedings  before  pressing  their 


OSM  attempted  to  resolve  this  procedural 
discrepancy  in  proposed  revisions  to  its  Ten- 
Day  Notice  Directive  (INE-35)  by 
incorporating  the  substance  of  its  response  to 
West  Virginia  Division  of  Environmental 
Protection  Director  David  Callaghan  (dated 
January  9, 1922)  concerning  the  handling  of 
permit  defects.  OSM  failed  to  go  far  enough 
in  resolving  this  significant  issue.  Under  the 
terms  of  the  Callaghan  letter,  the  agency 
would  not  issue  TDN’s  where  permit-specific 
defects  are  alleged  unless  the  defect  “would 
result  in  an  inspectable  violation  in  which 
case  a  TDN  shall  be  issued”.  We  assert,  based 
on  the  reasons  set  forth  in  this  petition,  that 
a  TDN  is  never  appropriate  for  cases  of 
alleged  permit  defects.  Instead,  citizens  (or 
OSM)  must  abide  by  existing  remedies  for  the 
resolution  of  alleged  permit  deficiencies 
which  are  contained  in  each  state  program 
and  which  have  been  approved  by  OSM. 

The  proper  and  exclusive  remedy  for  a 
citizen  to  pursue  its  objections  to  a  permit’s 
issuance  is  via  the  specific  administrative 
procedures  set  out  in  the  state  program. 

A  citizen  suit  will  not  lie  for  the  review  of 
state  decisionmaking,  particularly  as  it 
pertains  to  a  specific  permitting  action. 
Similarly,  a  citizen  complaint  is  equally 
inappropriate  in  view  of  the  available 
procedures  for  seeking  review  of  agency 
decision  making.  First,  a  citizen  complaint 
should  always  be  filed  with  the  primary 
regulatory  authority.  Second,  since  this  route 
of  relief  is  unavailable  in  view  of  the  specific 
procedural  remedy  of  permit  appeals,  it  is 
inappropriate  for  OSM  to  entertain  a  citizen 
complaint  in  a  matter  within  the  state’s 
exclusive  authority.  Upon  receipt  of  such  a 
complaint,  OSM  should  merely  transmit  it  to 
the  state  and  inform  the  citizen  of  such 
action,  noting  that  the  citizen  could  avail 
itself  of  the  specific  statutory  and  regulatory 
procedures  to  appeal  the  permit  decision. 
Otherwise,  OSM  allows  for  and  in  fact 
creates  an  impermissible  collateral  attack 
upon  the  state  permitting  decision. 

A  review  of  the  so-called  "citizen 
complaint”  provisions  also  disclose  that  their 
purpose  is  directed  at  conditions  on  the 
ground  which  may  constitute  a  violation  of 
standards.  The  statutory  authority  for  citizen 
requests  for  inspections  pertains  to  any 
violation  the  pierson  believes  “exists  at  the 
surface  mining  site”  SMCRA  Section 
517(h)(1).  Similarly,  the  regulations 
implementing  this  provision  address 
inspections  and  violations  at  the  site.  30  CFR 
842.12.  Nothing  is  found  in  the  statute, 
regulation  or  preamble  explanation  of  the 
rules  regarding  the  permit  itself  or  alleged 
inadequacy  of  a  permit. 

The  legislative  history  discloses  that  the 
citizen  complaint  procedures  were  intended 
for  the  inspection  of  on-the-ground 
conditions  which  may  violate  performance 


claims  in  the  federal  courts.  This  promotes  judicial 
economy  by  allowing  the  agency  to  “make  a  factual 
record,  to  apply  its  expertise,  and  to  correct  its  own 
errors  so  as  to  moot  judicial  controversies”. 
Shawnee  Coal  Co.  v.  Andrus,  661  F.  2d  1083, 1092 
(6th  Cir.  1961).  Application  of  this  doctrine  assures 
the  integrity  of  agency  procedures,  helps  the  agency 
more  effectively  carry  out  its  statutory 
responsibilities,  and  avoids  burdening  the  courts 
with  unnecessary  controversies. 


standards.  In  fact,  the  discussion  appears  to 
imply  that  it  was  limited  to  a  review  of  the 
decision  not  to  issue  a  citation.  In  any  event, 
the  history  indicates  nothing  in  the  way  of 
a  citizen  request  for  inspection  as  a  means  to 
displace  citizen  participation  in  the  permit 
review  process.  Comjpare  S.  Rep.  No.  128, 

95th  Congress  1st  Sess.  59  (1977)  (providing 
citizen  access  to  administrative  appellate 
procedures  will  ensure  that  regulatory 
authority  decisions  grounded  upon  complete 
information),  with  S.  Rep.  No.  128  at  85 
(discussing  Section  517(h) — persons 
aggrieved  by  an  inspection  of  a  surface 
mining  operation  have  right  to  an  informal 
review  of  failure  to  issue  a  citation). 

In  summary,  we  urge  OSM  to  delete  all 
references  to  permit  defects  with  regard  to 
citizen  complaints  in  its  rules  and  directives. 

A  citizen  must  pursue  any  concerns  with 
regard  to  permit  issuance  through  the 
existing  state  administrative  and  judicial 
appeal  procedures  which  are  part  of  the 
approved  state  program.  OSM  may  not,  in 
contravention  of  these  procedure^and  the 
dictates  of  SMCRA,  provide  a  separate  route 
of  relief.  Furthermore,  should  the  citizen  or 
OSM  believe  that  the  alleged  permit  defect  is 
evidence  of  programmatic  problem,  either 
party  can  pursue  actions  pursuant  to  Parts 
732  and  733  of  30  CFR  regarding  amendment 
or  takeover  of  all  or  portions  of  a  state’s 
program.  A  citizen  can  also  bring  suit 
pursuant  to  section  520  challenging  the 
state’s  failure  to  effectively  implement  its 
program.  Appropriate  adjustments  to  OSM’s 
existing  rules  at  30  CFR  843.21  have  been 
included  in  our  petition  to  address  this 
aspect  of  alleged  permitting  deficiencies.  (See 
proposed  section  773.28  and  773.29.) 

III.  State  Permits  and  Federal  Oversight 

Aside  from  the  question  of  the 
appropriateness  of  citizen  complaints 
alleging  and  challenging  permit  defects  is  the 
laiger  question  of  OSM  authority  to  involve 
itself  in  the  State  permitting  process  at  all 
(whether  by  ten-day  notice  or  some  other 
mechanism).  With  the  “exclusive”  grant  of 
authority  provided  states  with  an  approved 
program,  the  state  regulatory  authority  is  the 
“sole”  issuer  of  permits.  Just  as  the  state 
program  applies  the  national  requirements  of 
SMCRA  to  local  conditions  in  that  state,  the 
state-issued  permit  represents  the  state’s 
decision  making  in  applying  those  state 
standards  to  the  particular  circumstances. 

The  state  program  provides  ample 
opportunity  for  persons  affected  by  a  surface 
coal  mining  operation  to  comment  on  the 
application;  request  an  informal  conference 
and  a  hearing;  and  appeal  any  state  decision 
to  an  administrative  review  board,  and  a  state 
court  of  competent  jurisdiction.  See  Sections 

513,514.10 


loConsidering  the  state’s  greater  familiarity  with 
its  laws  and  regulations  tailored  to  meet  its  local 
conditions.  Section  101(0;  the  burden  placed  upon 
the  permittee  to  demonstrate  that  the  application  is 
in  compliance  with  the  state  program,  S^tion 
510(a],  (b);  and,  the  ample  opportunity  for  public 
participation  and  scrutiny.  Scions  513,  514;  one 
could  argue  that  a  State-issued  permit  carries  a 
presumption  of  conformance  to  applicable  state 
standards  and  requirements  in  the  absence  of  a 
timely  objection.  Cf.  Section  506(d)(1)  (permit 
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On  the  other  hand,  SMCRA  reposes  with 
OSM  a  general  responsibility  to  evaluate  the 
administration  of  state  programs.  Yet,  the 
statutory  provisions  which  speak  directly  to 
the  implementation  of  this  role  contemplate 
on-the-ground  inspecticms  of  surface  coal 
mining  operations.  Sections  517(a)  and 
521(a).  Allegations  of  non-conformance  of  the 
permit  to  regulatory  requirements  often  do 
not  manifest  themselves  in  on-the-ground 
conditions  which  directly  conflict  with  the 
regulatory  requirement,  but  instead  raise 
questions  of  how  that  requirement  will  be 
satisfied  by  the  deployment  of  operation  and 
reclamation  techniques  in  a  specific 
circumstance.  While  not  exhaustive,  the 
various  situations  that  have  arisen  involving 
the  alleged  non-conformance  of  state-issued 
permits  can  be  characterized  generally  as 
follows; 

a.  An  approved  practice  in  the  permit  is 
inconsistent  with  the  federal  Act  and 
regulations,  or  the  state  program  (often  this 
circumstance  involves  a  di^rence  of  opinion 
in  the  application  of  a  standard  or 
requirement). 

b.  The  approved  permit  did  not  contain 
information  required  under  the  federal  Act, 
regulations,  or  state  program. 

c.  The  state  decision  to  approve  the  permit 
is  based  upon  analysis  or  technical 
conclusions  with  which  OSM  disagrees. 

d.  The  permit  was  approved  without  the 
complete  adherence  to  applicable 
proc^ures,  e.g.,  public  notice  incomplete. 

It  should  be  noted  that  in  almost  all  of 
these  circiunstances,  if  the  state  itself 
discovers  any  one  of  these  non-conformance 
problems,  as  the  permitting  authority  it  could 
require  a  permit  revision  as  a  curative 
measure.  But,  such  a  request  occurs  under  an 
orderly  proceeding  in  which  it  provides  the 
permittee  initially  with  written  notice  and 
findings  supplying  the  basis  for  such  a 
requirement  and  ^ords  the  permittee  with 
an  opportunity  for  a  hearing.  Section  511(a). 

It  is  against  this  background  that  the 
federal  oversight  role  must  be  evaluated  and 
performed  to  minimize  conflict  and  maintain 
day-to-day  allocation  of  governmental 
authority  between  the  states  and  federal 
government  Again,  the  principal  mechanism 
for  performing  the  federal  oversight 
responsibilities  arises  in  the  occasional 
inspections,  the  purpose  of  which  are  “to 
evaluate  the  administration  of  approved  state 
programs  .  .  .”  Section  517(a).  To  this  end, 
when  such  an  oversight  inspection  provides 
the  Secretary  with  reason  to  believe  that  a 
person  is  in  violation  of  any  requirement  of 
the  Act,  or  any  permit  condition  required  by 
the  Act,  he  shall  notify  the  State.  The  State 
must  either  (1)  "take  appropriate  action”  to 
cause  the  correction  of  the  violation;  or  (2) 
“show  good  cause  for  such  foilure”.  Section 
521(a).  If  the  State  fails  to  do  either,  then  the 
Secretary  will  “order  an  inspection  of  the 
surface  coal  mining  operation  at  which  the 
alleged  violation  is  occurring,  unless  the 
information  available  to  the  Secretary  is  a 
result  of  a  previous  federal  inspection.”  Id. 

A  literal  reading  of  Section  521(a)  indicates 
that  if  the  ten-day  notice  issued  to  the  state 

carries  a  right  of  successive  renewal  with  burden 
upon  opponents  of  renewal). 


arose  from  an  oversight  inspection,  then  no 
direct  follow-up  inspection  is  required  even 
where  the  Secretary  remains  displeased  or  in 
disagreement  with  the  state.  If  this 
information  arose  from  a  citizen  complaint, 
section  521(a)  appears  to  require  a  federal 
inspection  if  the  Secretary  remains 
dissatisfied  with  the  state  response.  IM(X 
and  others  maintain  that  this  and  other 
provisions  of  the  Act  demonstrate  the 
absence  of  federal  authority  to  issue  notices 
of  violation  (NOV)  in  primacy  states  under 
any  circumstances,  save  an  imminent  danger 
to  the  public  or  significant,  imminent  harm 
to  the  environment.  Compare  section 
521(a)(2)  (cessation  order  (CO)  authority  on 
the  basis  of  any  federal  inspection)  with 
(a)(3)  (NOV  authority  on  the  basis  of  types  of 
inspections  specifically  listed).''  Even  if  one 
assumes  that  a  continuing  federal 
enforcement  role  is  authorized  in  primacy 
states,  the  issue  presented  here  is  to  what 
extent  can.  or  should,  it  be  exercised  when 
issues  arise  from  permitting  decisions  of  the 
State.  Again,  the  allegations  of  non¬ 
conformance  of  a  state-issued  permit  will 
often  not  manifest  themselves  as  conditions 
on  the  ground  which  violate  the  State 
program. 

In  most  instances  where  OSM  disagrees 
with  a  state-issued  permit,  ad-hoc  federal 
intervention  in  an  individual  permit  through 
direct  enforcement  action  against  the 
permittee  would  have  the  same  effect  as 
commandeering  the  state  permitting  process. 
The  statute  and  case  law  would  preclude 
such  a  result  since  the  grant  of  exclusive 
jurisdiction  vests  the  state  as  the  sole  issuer 
of  permits  “in  which  the  Secretary  plays  no 
role.”  In  Re:  (en  banc),  653  F.2d  at  519.  An 
enforcement  action  against  the  permittee 
based  upon  OSM’s  view  of  non-conformity  of 
a  permit  to  applicable  standards  would  be 
nothing  less  than  exercising  a  “veto  power” 
over  state  permits,  authority  which  Congress 
expressly  withheld  from  the  Secretary.  In 
stating  that  permit  decisions  under  SMCRA 
are  matters  of  state  jurisdiction  in  which  the 
Secretary  plays  no  role,  the  District  of 
Columbia  Circuit  contrasted  the  absence  of 
federal  authority  under  SMCRA  with  the 
scheme  established  under  another  federal 
environmental  statute: 

The  independence  of  a  state  administering 
an  approved  state  program  under  the  Surface 
Mining  Act  may  be  contrasted  with  the 
continuing  role  of  the  Environmental 
Protection  Agency  after  a  state  has  assumed 
responsibility  for  pollution  discharge  permits 
under  the  Federal  Water  Pollution  Control 
Act.  The  EPA  Administrator  retains  veto 
power  over  individual  permit  decisions 

1  >  The  discussion  herein  does  not  evaluate  this 
‘  issue  which  remains  the  subject  of  litigation  in 
National  Coal  Association,  et.  al.  v.  Lujan,  Civ.  Nos. 
87-2076-IGP  and  88-2273-IGP  (D.C.C)  in  which 
IMCC  is  an  intervenor.  The  regulation  in  question 
in  that  litigation,  known  as  the  ten-day  notice  rule, 
assumes  OSM  has  authority  to  issue  notices  of 
violation  in  primacy  states  in  certain  circumstances. 
30  CFR  842.11  and  843.12(a)(2):  53  FR  26728  (July 
14. 1988).  This  rule  discusses  some  of  the 
circumstances  where  OSM  believes  federal 
enforcement  action  is  not  permissible  and  the  type 
of  deference  OSM  will  afford  state  responses  to 
federal  ten-day  notices. 


under  the  statute.  (33  U.S.C.)  Section 
1342(d). 

In  Re:  (en  banc),  653  F.2d  at  519  n.  7.'2 
Thus,  to  allow  OSM  to  accomplish  at  the 
back-end  what  Congress  forbade  initially 
would  essentially  vest  OSM  with  day-to-day 
“concurrent  jurisdiction”  which  does  not 
exist  under  the  permanent  program  in  a 
primacy  state;  Haydo,  830  F.2d  at  497;  and 
improperly  allow  the  Secretary  to  become 
“directly  involved  in  local  decision  making 
after  the  program  has  been  approved.”  In  Re: 
(en  banc),  653  F.2d  at  518. 

The  use  of  SMCRA’s  inspection  and 
enforcement  provisions  as  a  means  to 
dislodge  state  permitting  decisions  does  not 
fit  well  with  the  statutory  scheme.  Issues 
involving  the  non-conformance  of  a  permit  to 
applicable  standards  are  resolved  through  a 
request  by  the  state  regulatory  authority  to 
the  permittee  for  a  permit  revision,  and  not 
enforcement  action.  See  Section  511(c);  30 
CFR  774.11(b).  This  process  is  accompanied 
by  notice,  findings  supplying  the  basis  for  the 
request,  and  an  opportunity  for  a  hearing 
before  the  revision  must  be  submitted.  Id. 
When  OSM  is  the  regulatory  authority,  it 
must  proceed  to  correct  permit  problems 
through  the  revision  process.  It  appears 
incongruous  for  OSM  to  take  direct 
enforcement  action  against  a  permittee  in  a 
state  where  it  has  no  direct  jurisdiction,  and 
lacks  permitting  authority,  when  it  could  not 
conduct  itself  in  such  a  manner  where  it  does 
have  “exclusive  jurisdiction"  as  in  a  federal 
program  state.  Moreover,  an  enforcement 
action  under  Section  521(a)  generally 
requires  the  prescription  of  abatement 
measures  to  assure  compliance  and  presumes 
that  such  measures  are  within  the  power  of 
the  permittee.  However,  if  the  enforcement 
action  requires  the  submission  of  a  revision 
to  a  state-issued  permit,  the  State  regulatory 
authority  is  the  only  one  empowered  under 
SMCRA  to  request  and  approve  a  revision.  If 
the  state  disagrees  that  a  revision  is 
warranted  under  the  state  program,  the 
permittee  cannot  fully  comply  and  remains 
in  jeopardy  because  of  a  continuing 
disagreement  between  the  state  and  OSM. 
Moreover,  the  permittee  has  been  denied  its 
rights  to  prior  notice,  findings,  and  a  hearing 
under  SMCRA  for  permit  revisions. 

It  also  appears  incongruous  with  the 
statutory  scheme  to  permit  OSM  in  its 
general  oversight  role  to  take  action  it  could 
not  otherwise  pursue  even  when  it  takes 
action  to  substitute  either  federal 
enforcement  or  a  federal  program  for  all  or 
part  of  the  state  program.  In  two  provisions 
which  discuss  direct  federal  intervention,  the 
statute  requires  that  the  Secretary,  before 
issuing  any  enforcement  orders,  first  afford 
the  permittee  an  opportunity  to  revise  a 
permit  it  finds  does  not  conform  to  the 
requirements  of  the  applicable  regulatory 

'zEven  under  the  Clean  Water  Act  which 
explicitly  reserves  with  EPA  authority  to  take  action 
against  state-issued  permits,  the  courts  have  ruled 
that  such  authority  is  discretionary  and  EPA  cannot 
be  compelled  to  exercise  such  authority  even  when 
it  decides  that  the  state  permit  does  not  conform  to 
the  applicable  guidelines  or  regulations.  District  of 
Columbia  v.  Schramm,  631  F.2d  854,  860  (DC  Qr. 
1980).  To  imply  federal  jurisdiction  “would  upset 
the  federal-state  balance  struck  by  Congress.  "  Id. 
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program.  Sections  504(d),  521(b).  See  also  53 
FR  26730,  26735.  A  permittee  operating  in  a 
primacy  state  in  which  OSM  has  not 
completed,  let  alone  initiated,  a  proceeding 
to  "take-over”  a  state  program  has  ample 
grounds  for  relying  on  the  permit  issued  by 
the  state  permitting  authority  without 
becoming  subfect  to  direct  intervention  or 
enforcement  by  OSM  in  its  oversight  role. 

However,  this  is  not  to  say  that  OSM  has 
absolutely  no  recourse.  The  federal  action,  if 
it  decides  it  is  necessary,  is  captured  in  the 
ten-day  notice  rule’s  guiding  principles  for 
OSM’s  oversight  role  in  these  circumstances: 
the  regulatory  focus  shifts  bom  individual 
situations  to  a  broader  evaluation  of  a  state’s 
overall  program. 

53  FR  26731.  See  also  53  FR  at  26738. 

In  other  words,  OSM  will  use  the  other 
mechanisms  the  law  provides  for  "resolving 
problems  with  state  implementation  of  the 
program:  and,  these  mechanisms  allow 
inadequacies  to  be  corrected  without  placing 
the  mine  operator  in  the  middle  of 
conflicting  orders  from  state  and  federal 
officials.”  Id. 

The  legislative  history  further  confirms 
that  Congress  "carefully  delineated”  the 
federal  and  state  authority  when  the  state  is 
the  regulatory  authority.  The  history  contains 
discussions  about  the  relative  roles  of  the 
state  and  federal  governments;  the  statutory 
intent  to  avoid  state-federal  overlap:  and,  the 
procedures  for  displacing  the  state  as  the 
regulatory  authority.  See  e.g.  S.  Rep.  No.  128, 
95th  Cong.  1st  Sess.  72,90,92  (1977);  H.R. 

Rep.,  No.  218, 95th  Cong.  1st  Sess.  129 
(1977).  While  the  appropriate  context  for 
reading  these  excerpts  remains  subject  to 
debate,  they  certainly  provide  a  basis  for 
avoiding  federal  intervention  in  individual 
permitting  matters.  Yet,  another  excerpt  from 
the  legislative  history  discloses  that  the  issue 
of  federal  intervention  in  individual  state 
permits  did  not  go  by  without  some  direct 
discussion.  In  comments  filed  with  the 
House  and  Senate  on  the  pending  legislation, 
which  later  became  law,  the  Department  of 
Interior  requested  such  authority  as  follows: 

Although  the  Department  does  not  foresee 
having  to  intervene  in  state  regulatory 
programs  often,  the  bill  provides  no  method 
of  intervention  in  cases  where  the  state 
program  may  be  faltering  in  only  one  or  two 
areas  short  of  state  program  revocation.  In 
these  instances  the  Department  needs  the 
authority  to  review  selected  permits.  We 
recommend  adding  a  provision  which  would 
permit  limited  intervention  without 
withdrawing  approval  of  a  state  regulatory 
program. 

H.R.  Rep.  No.  218, 95th  Cong.,  1st  Sess.  156 
(1977);  S.  Rep.  No.  128  at  113. 

Congress  did  not  accommodate  this 
request.  Nothing  changed  in  the  prior 
versions  of  the  bills,  nor  in  those  that  passed 
both  houses  in  1977  to  confer  any  "limited” 
or  “select”  intervention  authority.  In  fact,  the 
bill  finally  enacted  imposed  additional  notice 
and  hearing  procedures  prior  to  direct  federal 
intervention  or  takeover  of  the  state  program, 
and  provided  a  grace  period  for  permittees  to 
conform  their  permits  if  necessary  after  a 
federal  takeover.  H.R.  Rep.  No.  493, 95th 
Cong.  1st  Sess.  110  (1977).  See  also  In  Be: 


Permanent  Surface  Mining  Regulation 
Litigation,  653  F.2d  at  519  n.  7  (appeals  court 
noting  the  absence  of  federal  authority  in 
individual  permit  decisions). 

In  sum,  OSM’s  use  of  ten-day  notices  to 
raise  concerns  with  state  permits  should  be 
construed  as  an  unauthorized  attempt  to 
confer  upon  itself  regulatory  authority 
Congress  expressly  withheld  under  the 
statute.  Certainly  any  follow-up  to  such  a 
notice  against  the  permittee  would  cross  the 
bounds  of  authority  SMCRA  delineates  for 
the  federal  government  when  the  state  is  the 
regulatory  authority. 

An  oversight  role  which  refrains  from 
taking  direct  federal  enforcement  against  a 
permittee  complying  with  a  permit  OSM 
believes  may  not  be  in  conformance  with 
applicable  standards  would  fall  squarely 
within  the  general  policy  framework  set  forth 
in  the  agency’s  ten-day  notice  rules.  The  ten- 
day  notice  rule  sets  forth  how  OSM  conducts 
its  day-to-day  oversight  activities  in  the 
context  of  the  federal  agency’s  interaction 
with  a  permittee  in  a  primacy  state.  30  CFR 
842.11(bKl):  843.12(a)(2);  53  FR  26728  (July 
14, 1988).  The  rule  embodies  the  principles 
set  forth  earlier  in  this  petition  with  respect 
to  the  allocation  of  regulatory  authority  in 
primacy  states.  The  purpose  of  the  rule  is  to 
minimize  overlap  and  conflict  between  the 
states  and  federal  government,  and  to  avoid 
"placing  the  mine  operator  in  the  middle  of 
conflicting  orders  from  the  state  and  federal 
officials.”  53  FR  at  26731.  Central  to  this 
purpose,  and  pertinent  to  this  discussion  is 
the  recognition  that  when  disputes  arise 
between  the  states  and  federal  government, 
the  resolution  must  avoid  "penalizing  the 
operator  when  the  state  is  at  fault  *  *  •”  Id. 
at  26730.r3 

The  ten-day  notice  rule  principally  focuses 
upon  disputes  over  on-the-ground 
conditions.  However,  there  are  some 
references  to  the  situation  where  it  is 
believed  that  a  permit  may  not  reflect 
applicable  program  requirements.  For 
instance,  the  ten-day  notice  rule  establishes 
that  when  OSM  believes  that  a  state  erred  in 
issuing  a  permit  by  authorizing  a  particular 
"on-the-ground”  practice,  the  appropriate 
course  of  action  by  the  state,  if  ^e  state 
concurs,  is  to  request  a  permit  revision  under 
Section  511  procedures  rather  than  taking 
enforcement  action.  53  FR  at  26734. 

However,  this  excerpt  from  the  preamble 
does  not  mention  what  federal  action  would 
occur  if  the  state  and  OSM  continue  to 


An  important  aspect  of  this  rule  is  the  process, 
and  its  flexibility,  established  to  ascertain  whether 
the  slate  is  "at  fault”.  In  other  words,  while  the 
federal  inspector  may  believe  the  violation  exists, 
the  process  and  standards  afford  the  opportunity  to 
discern  whether  in  fact  the  state  response  is 
reasonable.  It  is  of  no  consequence  that  the  state 
response  does  not  mirror  that  which  OSM  would 
provide  in  the  same  circumstance,  but  instead  the 
inquiry  goes  to  whether  the  response  fits  within  the 
wide  ranges  of  discretion  afforded  the  state 
regulatory  authorities.  When  “disagreements  arise, 
most  likely  these  are  the  fault  of  either  the  Secretary 
or  the  state,  and  not  the  fault  of  the  operator.”  53 
FR  26737.  Thus,  the  deliberative  process 
contemplated  under  the  ten-day  notice  rule  affords 
the  Secretary  the  opportunity  to  also  decide 
whether  the  federal  agency  erred  in  its  initial 
"belier'  that  a  violation  exists. 


disagree  about  the  permit’s  conformance  to 
applicable  regulatory  requirements. 
Nonetheless,  the  general  intent  of  the  rule 
supports  refraining  from  federal  action 
directed  at  the  permittee.  Instead,  the  rule 
directs  federal  action  toward  evaluating 
whether  to  pursue  any  of  the  other  available 
mechanisms  the  law  provides  "for  resolving 
problems  with  state  implementation  of  the 
program.”  53  FR  at  26731  (listing  such 
actions  as  program  amendments;  substituting 
federal  enforcement  of  all  or  part  of  the  state 
programs;  etc.). 

The  case  law  and  ten-day  notice  rules 
clearly  establish  the  state  program,  and  not 
SMCRA,  as  the  law  in  the  state  which 
imposes  obligations  upon  the  permittee.  53 
FR  at  26728,  26736,  26737;  citing  In  Re:  len 
banc),  supra.;  See  also  NWF  versus  Lujan, 

928  F.2d  at _ n.l  (Wald, ).,  concurring); 

Laurel  Pipeline,  supra.  Thus,  to  the  extent  a 
ten-day  notice  is  issued  on  the  basis  of  an 
alleged  violation  of  the  Act  or  federal  rules, 
no  citation  can  be  issued  against  the 
permittee  because  “factual  situations  .  .  . 
characterized  as  ‘violations  of  the  Act’  are  not 
enforceable  against  operators  until 
incorporated*  *  *  into  the  state  program.” 

53  FR  at  26737  citing  Haydo,  supra.  To  the 
extent  the  state  program  appears  deficient,  as 
evinced  by  the  state’s  application  of  the 
program,  OSM’s  role  is  to  decide  whether  the 
state  needs  to  amend  its  program.  53  FR 
26731,  26735-36,  26738. 

Often,  the  disagreement  between  the  state 
and  OSM  may  not  clearly  fall  into  the 
category  of  a  deflcient  state  program.  Instead, 
these  disputes  will  turn  upon  the  differences 
of  opinion  on  how  to  apply  a  provision  in  a 
particular  circumstance.  The  array  of 
disputes  over  the  interpretation  and 
application  of  state  program  provisions  share 
similar  considerations  to  those  discussed 
above  about  activities  which  allegedly  do  not 
conform  to  the  federal  Act  or  rules;  and,  in 
those  circumstances,  the  ten-day  notice  rule 
advises  against  a  federal  oversi^t  role  which 
includes  direct  federal  action  against  the 
permittee.  Again,  when  OSM  disagrees  how 
the  state  has  construed  and  applied  a  state 
program  requirement  in  a  permit,  the  matter 
represents  a  disagreement  between  the  two 
government  entities  which  must  be  resolved 
without  the  “issuance  of  a  federal  NOV  to  an 
operator  merely  because  OSMRE  and  the 
state  cannot  resolve  the  disagreement  *  •  * 
between  them.”  53  FR  at  26737. 

It  is  important  to  note  that  the  state’s 
interpretation  and  application  must  be 
accorded  deference  given  its  greater 
familiarity  with  its  laws  and  regulations.  Id. 
at  26734-35.  The  evaluation  of  the  state 
response  occurs  against  the  state  program 
and  not  SMCRA  or  the  federal  rules.  If, 
despite  this  deference,  the  Secretary  still 
^lieves  that  the  state’s  interpretation  of  the 
state’s  own  program  is  inconsistent  with  the 
terms  of  the  program  approval,  it  must  decide 
how  serious  this  departure  is  and  whether  it 
should  persuade  the  state  to  request  a  permit 
revision,  or  in  the  face  of  the  state  adhering 
to  its  views,  request  a  program  amendment 
or  supersede  the  state  program.  53  FR  at 
26732-34.  See  the  earlier  discussion  of  the 
arbitrary,  capricious  and  abuse  of  discretion 
standard  at  pages  18-19,  supra. 
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In  sum,  a  policy  that  precludes  direct 
federal  enforcement  action  against  an 
individual  state  permittee  when  allegations 
arise  that  the  state-issued  permit  fails  to 
conform  to  applicable  program  requirements 
comports  with  the  statutory  scheme  and  its 
allocation  of  regulatory  jurisdiction  under 
SMCRA.  Moreover,  such  a  policy  would 
follow  from  the  agency’s  ten-day  notice  rule 
which  places  “limitations  under  which  OSM 
can  issue  NOVs  in  primacy  states”  so  as  “to 
allow  disagreements  to  be  sorted  out  without 
unnecessary  issuances  of  federal  NOVs.”  53 
FR  at  26737.14 

The  other  reasons  which  have  arisen  in 
ten-day  notices  such  as  disagreements  over 
the  adequacy  of  information,  technical 
analysis,  or  procedures  find  an  even  less 
compelling  basis  for  pursuing  direct  federal 
intervention  or  action  against  the  permittee. 
The  reasons  discussed  above  more  than 
adequately  provide  a  limitation  upon  GSM’s 
authority  since  issues  related  to  the 
quantitative  or  qualitative  character  of  the 


14  Some  may  contend  that  decisions  of  the 
Interior  Board  of  Land  Appeals  (IBLA)  require  that 
OSM  engage  in  a  ten-day  notice  process  and  even 
take  action  directly  against  a  state  permittee  in 
matters  involving  an  alleged  non-conformity  of  a 
permit.  See  e.g.  Samuel  Mullinax,  96  IBLA  52 
(1987):  W£.  Carter.  116  IBLA  262  (1990);  Paul  F. 
Kuhn,  120  IBLA  1  (1991).  However,  with  the 
exception  of  Kuhn,  these  cases  were  decided  under 
different  federal  rules  which  did  not  place  the 
current  limitations  upon  OSM’s  oversight  authority 
as  does  the  current  ten-day  notice  rule.  The  Kuhn 
case  references  the  ten-day  notice  rule  but  fails  to 
even  examine,  let  alone  discuss,  its  possible 
application  to  the  case  at  hand,  and  instead  sets 
forth  erroneous  premises  citing  a  string  of  cases  all 
decided  prior  to  the  ten-day  notice  rule.  For 
example,  the  Board  stated  in  Kuhn,  “no  definition 
of  the  phrase,  ‘appropriate  action'  has  been 
provided  by  OSM.”  120  IBLA  at  16.  citing  a  1982 
version  of  30  843.12.  This  is  flatly  wrong,  and 

the  opinion  makes  no  mention  of  the  other 
consideration  of  whether  the  state  showed  good 
cause  for  not  taking  action. 

Kuhn  also  misstates  some  of  the  precedent  that 
serves  as  the  basis  for  its  decision  as  follows: 

where  it  is  evident  that  a  permit  has  been  issued 
in  violation  of  state  regulatory  requirements,  this 
Board  has  declared  such  action  inappropriate,  and 
has  ordered  federal  enforcement.  Citing  W.E.  Carter. 
supra. 

120  IBLA  at  20. 

Not  only  was  the  case  it  cites  not  decided  under 
the  ten-day  notice  standards  now  applicable,  the 
Board  in  Carter  only  ordered  a  federal  inspection 
but  never  reached  the  issue  of  what  type  of  federal 
action  should  follow  the  inspection.  In  many 
respects  Kuhn  is  advisory  at  best  since  it  chose  to 
articulate  its  views  despite  the  fact  that  the 
permitting  controversy  was  moot.  120  IBLA  at  23 
n.  9.  Compare  with,  Hopi  Tribes  v.  OSM,  109  IBLA 
374,  381  (1989)  (an  appeal  is  moot  if  there  is  no 
effective  relief  which  the  Board  can  afford  to  the 
appellant). 

Finally  all  of  these  cases  were  considered  in  the 
context  of  citizen  complaints  and  the  Board  was 
either  never  advised  of  or  chose  not  to  consider  the 
issue,  discussed  infra,  that  citizen  complaints 
cannot  displace  the  more  specific  procedures  to 
contest  state  permit  decisions.  To  the  extent  one 
construes  these  cases  as  rejecting  this  view,  the 
cases  then  simply  remain  contrary  to  applicable 
case  law  because  it  would  allow  the  Secretary  to 
review  state  permitting  decisions,  a  matter  in  which 
“the  Secretary  plays  no  role.”  In  fle:  (en  banc),  653 
F.  2d  at  519. 


permit  decision  constitute  the  purest  form  of 
disputes  over  subjective  judgment.  However, 
they  do  raise  a  threshold  issue  of  whether 
even  a  ten-day  notice  should  be  issued. 

As  discussed  earlier,  the  statutory 
provisions  for  the  ten-day  notice  contemplate 
an  on-the-ground  inspection  which  detects  a 
possible  violation  of  a  standard  by  the 
permittee.  Alleged  deficiencies  about  the 
quantity  and  quality  of  either  information  or 
technical  analysis  hardly  provides  what  the 
Act  requires  as  reason  to  believe  that  “any 
person  is  in  violation  of  any  requirement  of 
this  Act  or  any  permit  condition  required  by 
this  Act.”  Section  521(a)(1).  Instead,  these 
issues  involve  a  difference  of  opinion  as  to 
whether  two  people  would  make  the  same 
policy  judgment  based  upon  a  given  set  of 
facts  and  information.  Such  issues  are  not 
amenable  to  the  purpose  of  the  enforcement 
procedures  whereby  the  inspector  must  set 
forth:  The  nature  of  the  permittee’s  violation: 
remedial  action  required;  the  period  of  time 
established  for  abatement;  a  description  of 
the  surface  coal  mining  operation  to  which 
the  notice  applies;  and,  a  statement  that  the 
failure  to  meet  the  abatement  date  leads  to  an 
order  for  the  cessation  of  the  operations. 
Section  521(a)  (2)  and  (5).  These  enforcement 
provisions  contemplate  that  abatement  is 
within  the  power  of  the  permittee.  This 
simply  is  not  the  case  where  a  permittee  is 
subjected  to  an  action  by  the  federal  agency 
which  lacks  permitting  authority  merely 
because  of  a  continuing  disagreement  with 
the  state  agency  vested  with  the  permitting 
authority  under  SMCRA. 

The  ten-day  notice  process  itself  seems 
inapplicable  to  the  oversight  function  for 
evaluating  the  overall  implementation  of  the 
permitting  component  of  the  state  program. 
While  the  Act  applies  the  ten-day  notice 
procedure  in  the  context  of  an  inspection  of 
the  “surface  coal  mining  operation”  itself, 
sections  517  (a);  521(a)(1),  quantitative  and 
qualitative  concerns  over  state  permit  review 
and  decisions  present  consideration  of  “state 
performance”  and  not  the  permittee’s 
possible  violation  of  a  performance 
standard.’ 5  Because  these  quantitative, 
qualitative,  and  procedural  issues  arising 
from  permits  do  not  either  arise  from  an 
inspection  of  the  operation  itself,  or  present 
a  possible  violation  by  the  permittee,  the  ten- 
day  notice  process  does  not  appear  to  be  the 
appropriate  mechanism  for  initiating  the 
process  whereby  the  state  either  “causes”  the 
non-existent  violation  of  the  permittee  to  be 
corrected,  or  shows  good  cause  for  such 
failure.  See  Section  521(a)(1).  Instead,  these 
types  of  concerns  representing  “state 
performance”  issues  are  best  left  to 
comprehensive  resolution  with  the  state  if 
they  persist  and  pervade  state  program 


'^Generally,  OSM  performs  oversight  of  state 
permitting  as  a  separate  component  of  the  annual 
review  and  not  through  occasional  inspection  of  the 
surface  coal  mining  operation  under  section  517(a). 
See  Policy  Directive  Reg. -8  “Oversight  of  State 
Regulatory  and  State  and  Tribal  Abandoned  Mined 
Land  Reclamation  Programs”  Transmittal  No.  693 
(Nov.  12, 1991).  The  only  rule  which  discussed 
annual  evaluation  of  state  programs  simply  states: 
“The  Director  shall  evaluate  the  administration  of 
each  state  program  at  least  annually.”  30  CFR 
733.12(a)(1). 


implementation.  Contrarily,  limited  and  non- 
systemic  permitting  errors  by  the  state  need 
not  and  should  not  precipitate  OSM  action 
against  either  the  permittee  or  the  state’s 
program.  Many  such  errors  are  harmless,  and 
those  which  may  or  would  result  in  actual 
on-the-ground  problems  can  be  dealt  with  by 
the  state  on  a  case-by-case  basis.  OSM’s 
backstop  authority  exists  through  the 
imminent  harm  cessation  order  process, 
which  can  be  implemented  if  a  true  harm 
occurs  or  is  threatened  due  to  the  state’s 
ongoing  failure.  To  the  extent  inadequate 
performance  continually  pervades  the 
permitting  component  of  the  state  program. 
Congress  set  forth  the  means  for  correction 
under  Section  521(b)  which  includes  notice, 
hearings,  and  a  decision  whether  to  “take¬ 
over”  part  or  all  of  the  program.  See  also  30 
CFR  part  773  (establishing  a  deliberative 
process  that  can  be  terminated  if  the  state 
and  federal  agency  resolve  the  performance 
problem). 

In  summary,  where  OSM  believes  that  a 
state-issued  permit  does  not  conform  to 
applicable  regulatory  standards,  the  Act  and 
rules  direct  that  the  “disagreement”  be 
resolved  between  the  state  and  federal  agency 
without  direct  federal  intervention  in  the 
realm  of  the  states  in  the  form  of  an 
enforcement  proceeding.  In  those  instances 
where  the  disagreement  essentially  involves 
the  quantitative  and  qualitative  nature  of  the 
permit  information,  analysis,  and  decision, 
even  the  use  of  the  ten-day  notice  or  any 
similar  process  patterned  after  Section 
521(a)(1)  of  SMCRA  would  appear  to  go 
beyond  the  most  natural  reading  of  the 
language  and  intent  of  the  statute.  A  policy 
which  precludes  issuance  of  federal  NOVs  in 
primacy  states  on  the  basis  of  alleged  non¬ 
conformity  of  the  permit,  and  rpfrains  from 
the  case-by-case  ten-day  notice  type  of 
procedure  for  informational  and  qualitative 
analysis  concerns  with  permits,  is  consistent 
with  SMCRA,  its  legislative  history,  and 
applicable  case  law.  This  policy  can  be 
accommodated  via  changes  to  the  existing 
ten-day  notice  rule  together  with  revisions  to 
OSM’s  existing  rules  on  improvidently 
issued  permits  atUO  CTR  843.21.  The 
proposed  regulatory  language  suggested 
above  accounts  for  the  incorporation  of  such 
a  policy.  (See  proposed  §§  773.28  and 
773.29.)  The  only  thing  left  for  OSM  to  do 
is  to  adjust  its  policy  directive  (INE-35) 
accordingly.  This  must  go  hand-in-hand  with 
the  regulatory  revisions  suggested  above. 

With  respect  to  the  proposed  revision  of 
section  843.21,  we  recognize  that  portions  of 
this  rule  are  currently  before  the  U.S.  District 
Court  for  the  District  of  (Dolumbia  in 
litigation  challenging  OSM’s  rules  on 
ownership  and  control  and  improvidently 
issued  permits.  Natioital  Wildlife  Federation, 
et.  al  versus  Lujan.  C.A.  No.  88-3117 
(D.D.C.).  Our  revisions  are  based  on  the 
rationale  set  forth  in  the  petition  and  upon 
a  recognition  that  federal  enforcement  action 
in  the  permitting  area  is  inappropriate 
regardless  of  how  the  issue  is  framed.  Thus, 
although  the  improvidently  issued  permits 
rule  (30  CFR  843.21)  deals  primarily  with 
permits  that  should  not  have  been  issued  due 
to  an  undiscovered  (or  improperly  handled) 
permit  block  against  an  applicant,  the 
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situatioo  is  not  different  than  where  a  citizen 
alleges  a  defect  in  a  state-issued  permit  based 
on  a  wholly  different  ground.  Le.  a  technical 
deficiency  or  discrepancy.  In  neither  case  is 
there  an  on-the-ground  violaticm  at  a  surface 
mining  site  that  can  be  identibed.  Based  on 
our  above  analysis  and  discussion,  this  is 
where  we  draw  the  line  between  appropriate 
federal  intervention  by  way  of  federal 
inspections  and  TDN  issuance  and 
inappropriate  interference  in  the  sacrosanct 
area  of  state  permitting  authority.  Thus, 
where  any  type  of  alleged  permit  defect  is 
involved— be  it  AVS  relat^,  technical  or 
procedural — OSM’s  action  is  limited  to 
addressing  the  programmatic  deficiencies 
associated  therewith  pursuant  to  its  annual 
evaluation  program,  a  state  program 
amendment  (30  CFR  732.17)  and/or  a  federal 
takeover  proroeding  (30  CFR  part  733).  Our 
suggested  language  changes  for  30  CFR 
843.21  reflect  this  position.  (See  proposed 
section  773.28  and  773.29.) 

rv.  Condusion 

The  Congressional ly  contemplated  scheme 
for  enforcing  the  provisions  of  SMCRA 
pursuant  to  approved  state  regulatory 
programs  calls  for  a  careful  balancing  of  state 
and  federal  interests.  Nowhere  is  this 
balancing  more  critical  than  in  the  handling 
of  citizen  complaints  that  allege  violations  of 
the  approved  state  program  at  surface  mining 
sites.  Consistent  with  the  intent  of  Congress 
and  the  principles  of  cooperative  federalism 
and  primacy  woven  throughout  SMCRA,  this 
petition  for  rulemaking  attempts  to  address 
the  appropriate  procedures  for  handling 
citizen  complaints  alleging  on-the-ground 
violations  in  the  context  of  OSM’s  existing 
regulations  and  in  terms  of  the  respective 
roles  of  the  state  and  OSM  thereunder.  We 
assert  that  the  approach  contained  in  our 
proposal  is  consistent  with  SMCRA  and 
Congressional  intent  and  provides  a 
meaningful  and  workable  resolution  of  this 
complex  issue. 

The  petition  also  addresses  the  proper  role 
of  the  Secretary  acting  through  OSM  when 
the  federal  agency  believes  that  the  state- 
issued  permit  does  not  conform  to  the  Act, 
or  the  state  program.  Again,  this  issue  must 
be  examined  in  the  context  of  the  deliberate 
allocation  of  authority  between  the  state  and 
federal  government,  along  with  the  principle 
that  it  is  not  SMCRA  or  the  federal  rules  but, 
instead,  the  state  program  which  applies  in 
a  primacy  state.  A  related  issue  is  the 
treatment  of  information  received  by  OSM 
from  a  citizen  of  the  primacy  state  with 
respect  to  an  alleged  non-conformity  of  a 
state-issued  permit  to  the  Act  w  state 
program.  For  similar  reasons,  the  answer  to 
both  issues  points  toward  resolution  of  the 
alleged  non-conformity  of  the  piennit  with 
the  state  regulatory  authority  without  federal 
action  against  the  permittee.  The  discussion 
above  addresses  the  reasons  why  in  various 
circumstances  federal  intervention  in  specific 
state  permitting  matters  is  generally 
inappropriate  and  would  contravene  the 
deliberate  allocation  of  state  and  federal 
authority  under  SMCRA,  unless,  and  until, 
the  Secretary  formally  substitutes  federal 
enforcement  for  all  or  part  of  a  state  program. 

The  requested  amendments  and 
modifications  to  OSM’s  federal  regulations 


will  confonn  the  permanent  regulatory 
program  to  the  plain  language  of  the  statute, 
congressional  intent  and  existing  case  law. 
Moreover,  the  changes  as  requested,  will 
correct  severe  flaws  in  OSM’s  present 
approach  to  the  issiiance  of  ten-day  notices 
and  to  oversight  by  directing  the  agency’s 
monitoring  efforts  to  the  appropriate 
procedures  already  established  for  resolving 
the  issues  which  arise  in  the  course  of  the 
states’  implementation  of  their  approved 
regulatory  programs. 

Accordingly,  for  the  reasons  stated  herein. 
Petitioners  request  that  the  Director 
immediately  grant  the  petition  pursuant  to 
section  201(g)  of  the  Act  and  30  CFR  700.12 
and  promptly  thereafter  commence  an 
appropriate  proceeding  to  promulgate  the 
requested  amendments  and  modiftcations  in 
accordance  with  section  501  of  SMCRA  and 
5  U.S.C  553. 

Respectfully  submitted. 

Gregory  E.  Conrad, 

Executive  Director,  Interstate  Mining  Compact 
Commission. 

(FR  Doc.  93-19583  Filed  8-16-93;  8:45  am) 
BILLING  CODE  4310-05-M 

DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 
34  CFR  Chapter  VI 

The  Higher  Education  Amendments  of 
19S2 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  a  meeting  to  continue 
negotiated  rulemaking. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  of  the  United 
States  Department  of  Education 
(Department)  will  reconvene  a  group  to 
participate  in  negotiated  rulemaking 
sessions.  This  group  will  continue  its 
review  of  draft  proposed  regulations  for 
certain  sections  of  parts  B.  G.  and  H  of 
title  IV  of  the  Higher  Education  Act  of 
1965,  as  amend^  by  the  Higher 
Education  Amendments  of  1992.  These 
sections  relate  to  the  Department’s 
student  financial  assistance  programs. 
This  meeting  continues  negotiated 
rulemaking  sessions  held  April  26-30, 
1993  and  June  14-18, 1993.  The 
Assistant  Secretary  published  a  notice 
inviting  the  public  to  observe  these 
negotiations  in  the  Federal  Register 
April  27, 1993  (58  FR  25590-25591). 
The  E)epartment  has  arranged  for  a 
mediator  from  the  private  sector  to 
mediate  this  session.  The  meeting  is 
open  to  members  of  the  public  who 
wish  to  observe  the  proce.s.s. 

DATES:  The  session  is  scheduled  for 
August  16  through  18, 1993.  Each  fiill 
day  of  negotiations  will  begin  at  9  a.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Marriott.  1221  22nd 
Street,  NW.,  Washington,  DC  20037. 
Telephone  number:  (202)  872-1500. 

FOR  FURTHER  MFORMATiON  CONTACT: 

If  you  have  questions  about  the 
upcoming  negotiations,  please  contact 
Mr.  Robert  W.  Evans  at  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Issues  for  Negotiation 

The  issues  that  will  be  negotiated 
relate  to  the  Student  Assistance  General 
Provisions,  34  CFR  part  668,  subparts  A 
and  B;  Third-party  Servicers;  and 
Consultants. 

Background 

SecticHi  492  of  part  G  of  title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Higher  Education 
Amendments  of  1992  that  were  signed 
into  law  July  23, 1992,  contains 
procedural  requirements  the 
Department  is  to  follow  in  developing 
and  issuing  regulations  to  govern  Part  B 
(Federal  Family  Education  Loan 
Program,  formerly  Guaranteed  Student 
Loans);  Part  G  (General  Provisions);  and 
Part  H  (Program  Integrity  Triad)  of  Title 
rv.  In  particular,  paragraph  (b)  of 
section  492  requires  the  Secretary,  after 
holding  regional  meetings,  to  “prepare 
draft  regulations  implementing  parts  B, 
G,  and  H  of  this  title  *  *  *  and  submit 
such  regulations  to  a  negotiated 
rulemaking  process.”  The  statute  further 
requires  that  participants  in  this 
negotiated  rulemaking  process  be 
chosen  by  the  Secretary  from 
individuals  nominated  by  groups 
piarticipating  in  the  regional  meetings 
that  preceded  the  negotiating  sessions. 
The  statute  requires  the  Secretary  to 
select  individuals  as  negotiators  who 
reflect  the  “diversity  in  the  industry, 
representing  both  large  and  small 
participants,  as  well  as  individuals 
serving  local  areas  and  national 
markets.” 

Participants 

The  list  of  the  participants  whom  the 
Department  has  invited  to  participate 
are  those  listed  under  Group  I  in  the 
April  27, 1993  Federal  Register  notice. 
The  Department  may  add  additional 
negotiators  to  this  list. 
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Dated:  August  12, 1993. 

David  A.  Longanecker, 

Assistant  Secretaiy  for  Postsecondary 
Education. 

(FR  Doc.  93-19823  Filed  8-16-93;  8:45  am] 
BILUNQ  CODE  4000-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[VAia-1-6964  and  VA17-1-5965;  FRL- 
4693-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  and 
Designation  of  Areas  for  Air  Quaiity 
Pianning  Purposes;  Commonweaith  of 
Virginia;  Approval  of  the  Maintenance 
Plan  for  the  Richmond  Area  and 
Redesignation  of  the  Richmond  Ozone 
Nonattainment  Area  to  Attainment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  On  November  12. 1992,  the 
Commonwealth  of  Virginia’s 
Department  of  Environmental  Quality 
(VDEQ)  submitted  a  request  to  EPA  to 
redesignate  the  Ridftnond  moderate 
ozone  nonattainment  area  from 
nonattainment  to  attainment.  On 
November  12, 1992,  the  VDEQ  also 
submitted  a  maintenance  plan  for  the 
Richmond  area  as  a  revision  to  the 
Virginia  State  Implementation  Plan 
(SIP).  The  EPA  is  proposing  to 
redesignate  the  Richmond  ozone 
nonattainment  area  from  nonattainment 
to  attainment  and  proposing  to  approve 
the  maintenance  plan  submitted  by  the 
VDEQ  as  a  revision  to  the  Virginia  SIP 
because  the  relevant  requirements  set 
forth  in  the  Clean  Air  Act.  as  amended 
in  1990,  (CAA)  have  been  met.  These 
actions  are  being  taken  in  accordance 
with  the  CAA. 

OATES:  Comments  must  be  received  on 
or  before  September  16, 1993. 
ADDRESSES:  Conunents  should  be  sent  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107.  The 
state  submittal  and  the  Technical 
Support  Document  (TSD)  prepared  on 
these  proposed  actions  is  available  for 
public  review  at  the  above  address  and 
at  the  Virginia  Department  of 
Environmental  Quality,  P.O.  Box  10089, 
Richmond.  Virginia,  23240; 

FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  M.  Schulingkamp,  (215)  597- 
0545. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act,  as  amended  in 
1977  (1977  Act)  required  areas  that  were 
designated  nonattainment  based  on  a 
failure  to  meet  the  ozone  national 
ambient  air  quality  standard  (NAAQS) 
to  develop  SlPs  with  sufficient  control 
measures  to  expeditiously  attain  and 
maintain  the  standard.  (1977  Act, 
sections  110(a)(1)  and  172.)  The 
Richmond  nonattainment  area  was 
designated  under  section  107  of  the 
1977  Act  as  nonattainment  with  respect 
to  the  ozone  NAAQS  on  March  3, 1978. 
(40  CFR  81.347)  In  accordance  with 
section  110  of  the  1977  Act,  the 
Commonw'ealth  of  Virginia  submitted  a 
part  D  ozone  SIP  on  January  12, 1979, 
which  EPA  approved  as  meeting  the 
requirements  of  section  110  and  Part  D 
of  the  1977  Act.  In  its  SIP,  the 
Commonwealth  of  Virginia  projected 
that  the  Richmond  nonattainment  area 
would  attain  the  ozone  standard  by 
December  31, 1982.  The  area  failed  to 
attain  the  standard.  On  November  15. 
1990,  the  Clean  Air  Act  Amendments  of 
1990  (CAA)  were  enacted.  Pub.  L.  101- 
549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q,  The  nonattainment 
designation  of  the  Richmond  area 
continued  by  operation  of  law  according 
to  section  107(d)(l)(C)(i)  of  the  CAA,  as 
amended  in  1990;  furthermore,  it  was 
classified  by  operation  of  law  as 
moderate  for  ozone  pursuant  to  section 
181(a)(1)  of  the  CAA.  See  56  FR  56694 
(Nov.  6, 1991)  and  57  FR  56762  (Nov. 

30, 1992),  codified  at  40  CFR  81.347. 

The  Richmond  ozone  nonattainment 
area  more  recently  has  attained  the 
ozone  NAAQS,  based  on  air  quality  data 
from  1989  through  1991.  In  an  effort  to 
comply  with  the  amended  CAA  and  to 
ensure  continued  attainment  of  the 
NAAQS.  on  November  12, 1992  the 
VDEQ  submitted  an  ozone  maintenance 
plan  for  the  Richmond  area  as  a  revision 
to  the  Virginia  SIP.  On  November  12. 
1992,  the  Commonwealth  of  Virginia 
also  requested  that  EPA  redesignate  the 
Richmond  area  to  attainment  with 
respect  to  the  ozone  NAAQS. 

II.  Evaluation  Criteria 

According  to  section  107(d)(1)(E)  of 
the  CAA,  five  specific  requirements 
must  be  met  in  order  for  EPA  to 
redesignate  an  area  from  nonattainment 
to  attainment: 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  has  met  all  relevant 
requirements  imder  section  110  and 
part  D  of  the  Act. 

3.  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 


4.  The  air  quality  improvement  must  be 
mrmanent  and  enforceablerand 

5.  The  area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175 A  of  the  Act. 

III.  Review  of  Virginia’s  Submittal 

The  Commonwealth  of  Virginia’s 
November  12, 1992  redesignation 
request  for  the  Richmond  area  included 
information  and  docimientation 
sufficient  for  EPA  to  determine  that  the 
five  requirements  of  section  107,  noted 
above  have  been  met.  Following  is  a 
brief  description  of  how  each  of  these 
requirements  has  been  fulfilled.  Because 
the  maintenance  plan  is  a  critical 
element  of  the  redesignation  request, 

EPA  will  discuss  its  evaluation  of  the 
maintenance  plan  under  its  analysis  of 
the  redesignation  request.  A  Technical 
Support  Document  (TSD)  has  been 
prepared  by  EPA  on  these  rulemaking 
actions,  dated  July  23, 1993.  That  TSD 
is  available  for  public  inspection  at  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  notice. 

1.  Attainment  of  the  Ozone  NAAQS 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to  the 
redesignation  request.  Ambient  ozone 
monitoring  data  for  1989  through  1991 
show  attainment  of  the  ozone  NAAQS 
in  the  Richmond  area.  See  40  CFR  50.9 
and  appendix  H.  Because  the 
Commonwealth’s  November  12, 1992 
request  for  redesignation  included 
documentation  that  the  Richmond 
ozone  nonattainment  area  has  complete, 
quality-assured  data  showing  attainment 
of  the  standard  over  the  most  recent 
consecutive  three  calendar  year  period, 
the  Richmond  area  has  met  the  first 
statutory  criterion  for  redesignation  to 
attainment  of  the  ozone  NAAQS  found 
at  section  107(d)(3)(E)(i)  of  the  CAA. 

It  is  important  to  note  that  the  1992 
and  1993  ozone  seasons  (April  through 
October  of  each  calendar  year)  will  have 
passed  prior  to  the  time  EPA  would  be 
taking  final  action  on  today’s  proposal 
to  redesignate  the  Richmond  area  to 
attainment.  There  were  no  violations  of 
the  ozone  standard  in  the  Richmond 
area  in  1992.  EPA  will  not  take  final 
action  to  redesignate  the  Richmond  area 
to  attainment  until  it  has  reviewed  the 
relevant  monitoring  data  and 
determined  that  the  area  did  not  violate 
the  ozone  standard  during  the  1993 
ozone  season. 

2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

As  previously  stated,  EPA  fully 
approved  the  Commonwealth’s  SIP  for 
the  Richmond  area  as  meeting  the 
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requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  Act  The  amended 
CAA,  however,  modified  section 
110(8)(2)  and,  under  part  D,  revised 
section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  Act,  EPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  that  were  due 
under  the  amended  Act  as  of  November 
12, 1992,  the  date  the  Commonwealth 
submitted  its  redesignation  request. 

2.A.  Section  1 10  Requirements 

Although  section  110  was  amended 
by  the  CAA,  the  Richmond  SIP  meets 
the  requirements  of  amended  section 
llC(a)(2).  A  number  of  the  requirements 
did  not  change  in  substance  and, 
therefore,  EPA  believes  that  the  pre¬ 
amendment  SIP  met  these  requirements. 
As  to  those  requirements  that  were 
amended.  See  57  FR  27936  and  23939 
(June  23, 1993),  many  are  duplicative  of 
other  requirements  of  the  Act.  EPA  has 
analyzed  the  SIP  and  determined  that  it 
is  consistent  with  the  requirements  of 
amended  section  110(a)(2).  It  cemtains 
enforceable  emission  limitations,  it 
requires  monitoring,  compiling,  and 
analyzing  ambient  air  quality  data,  it 
requires  preconstruction  review  of  new 
major  stationary  sources  and  major 
modifications  to  existing  ones,  it 
provides  for  adequate  funding,  staff,  and 
associated  resources  necessary  to 
implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 

2.B.  Part  D  Requirements 

Before  the  Richmond  ozone 
nonattainment  area  may  be  redesignated 
to  attainment,  it  also  must  have  fulfilled 
applicable  requirements  of  part  D. 

Under  part  D,  an  area’s  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  2  of  part  D* 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a).  The  Richmond 
ozone  nonattainment  area  was  classified 
as  moderate.  (See  56  FR  56694,  codified 
at  40  CPR  81.347).  Therefore,  in  order  to 
be  redesignated  to  attainment,  the  State 
must  meet  the  applicable  requirements 
of  subpart  1  of  part  D — sp>ecirically 
sections  172(c)  and  176 —  as  well  as  the 
applicable  requirements  of  subjiart  2  of 
part  D. 
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2.B.I.  Subpart  1  of  Part  D — Section 
172(c)  Provisions 

Under  section  172(b),  the  section 
172(c)  requirements  are  applicable  as 
determined  by  the  Administrator,  but  no 
later  than  3  years  after  an  area  has  been 
designated  as  nonattainment  under  the 
amended  Act.  EPA  has  not  determined 
that  these  requirements  are  applicable  to 
ozone  nonattainment  areas  on  or  before 
November  12, 1992 — the  date  the 
Commonwealth  submitted  a  complete 
redesignation  request  for  Richmond. 
Therefore,  the  Commonwealth  was  not 
required  to  meet  these  requirements  for 
purposes  of  redesignation. 

2.B.2.  Subpart  1  of  Part  D — Section  176 
Conformity  Provisions 

Section  176  of  the  Act  requires  States 
to  develop  transportation/air  quality 
conformity  procedures  which  are 
consistent  with  Federal  conformity 
regulations.  Section  176  provides  that 
EPA  must  develop  federal  conformity 
regulations,  requiring  States  to  submit 
these  procedures  as  a  SIP  revision  by 
Novembw  15, 1992.  EPA  has  not  yet 
promulgated  final  conformity 
regulations;  therefore  no  regulatory 
submittal  date  has  been  established.  If 
EPA  determines  the  conformity 
regulations  to  be  applicable  to 
attainment  areas,  the  Commonwealth 
will  revise  the  SIP  to  be  consistent  with 
the  final  Federal  regulations  on 
conformity  upon  promulgation  of  the 
final  rules. 

2.B.3.  Subpart  2  of  Part  D — Section  182 
Provisions  for  Ozone  Nonattainment 
Areas 

The  Richmond  nonattainment  area  is 
classified  as  moderate.  The 
requirements  of  subpart  2  of  part  D  of 
the  CAA  for  moderate  areas  are  found  at 
section  182(b).  As  of  November  12, 

1992,  the  date  Virginia  submitted  a 
complete  redesignation  request  for  the 
Richmond  nonattainment  area,  the 
RicJimond  area  was  required  to  meet  the 
provisions  of  section  182(a)(2)(A)  to 
correct  its  Reasonably  Available  Control 
Technology  (RACT)  requirements  in 
effect  prior  to  enactment  of  the  1990 
CAA  amendments.  Virginia  submitted 
those  RACT  corrections  as  SIP  revisions 
to  EPA  on  May  14, 1991  and  June  20, 
1991.  EPA  proposed  approval  of  these 
RACT  corrections  on  June  25, 1993  (58 
FR  34392).  EPA  must  take  final 
rulemaking  action  to  approve  these 
RACT  corrections  prior  to  or  in  concert 
with  any  final  action  redesignating  the 
Richmond  area  to  attainment  in  order  to 
satisfy  section  107(d)(3)(E)(v)  of  the 
CAA  for  redesignation. 
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Although  not  required  in  order  to 
meet  section  llO(k)  or  Part  D  because 
the  Commonwealth  submitted  its 
request  that  EPA  redesignate  the 
Ri^mond  area  to  attainment  on 
November  12, 1992,  the  VDEQ  has 
adopted  and  submitted  the  following 
regulations  as  SIP  revisions  applicable 
to  the  Richmond  nonattainment  area: 
Annual  Emission  Statement  regulations. 
Stage  II  Vapor  Recovery  regulations,  and 
amended  NSR  provisions  including  the 
offset  ratio  of  1.15:1  for  moderate  areas. 
These  SIP  revisions  are  the  subject  of 
separate  rulemaking  notices.  It  is 
important  to  note  that  these 
requirements  will,  in  addition  to  the 
existing  SIP’s  RACT  requirements, 
continue  to  be  effective  in  the 
Richmond  area  as  part  of  the 
Commonwealth’s  maintenance  plan 
even  if  the  area  is  redesignated  to 
attainment. 

3.  Fully  Approved  SIP  Under  Section 
110(k)  of  the  Act 

As  stated  previously,  upon  final 
approval  of  the  RACT  corrections  noted 
above,  the  Commonwealth  will  have  a 
fully  approved  SIP  under  section  llO(k), 
which  ^so  meets  the  applicable 
requirements  of  section  110  and  part  D 
as  discussed  above.  #lerefore,  the 
redesignation  criterion  of  section 
107(d)(3)(E)(ii)  will  have  been  met  by 
the  time  l^A  takes  final  action 
redesignating  the  area  to  attainment. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  Act,  EPA 
approved  the  Commonwealth’s  SIP 
control  strategy  for  the  Richmond 
nonattainment  area,  satisfied  that  the 
rules  and  the  emission  reductions 
achieved  as  a  result  of  those  rules  were 
enforceable.  Since  enactment  of  the 
amended  Act,  the  Commonwealth 
submitted  corrections  to  its  RACT 
regulations  as  identified  above.  EPA 
finds  that  these  additional,  recently 
adopted  measures  contribute  to  the 
permanence  and  enforceability  of 
reductions  in  ambient  ozone  levels  in 
the  Richmond  area.  Between  1988  and 
1990,  because  of  permanent  and 
enforceable  state  and  federal  provisions, 
emissions  of  volatile  organic 
compounds  (VfXis)  were  reduced  by 
24.0  tons/day  and  emissions  of  nitrogen 
oxides  were  reduced  by  1.4  tons/day. 
Most  of  the  reductions  came  from 
mobile  sources  and  gasoline  marketing- 
related  activities  due  to  the  changes  in 
the  actual  volatility,  expressed  as  Reid 
Vapor  Pressure  (RVP),  of  gasoline 
marketed  for  use  in  the  Richmond  area 
from  9.9  RVP  to  8.4  RVP  and  the 
increase  in  the  percent  of  automobiles 
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operated  in  the  Richmond  area  meeting 
more  stringent  emission  standards.  It 
must  be  noted  here  that  since  1992  the 
federal  RVP  requirement  7.8  has  been 
effective  in  the  Richmond  area.  The 
Commonwealth’s  maintenance  plan 
requires  the  continuation  of  the  federal 
RP  program  and  their  implementation  of 
the  federal  reformulated  gasoline 
program.  These  reductions  due  to  lower 
RVP  and  mc^  stringent  tailpipe 
standards  resulting  from  the  Federal 
Motor  Vehicle  Control  Program  were 
determined  using  the  md)ile  emission 
inventory  model  MOBILES  and  the 
relevant  vehicle  miles  traveled  data. 

Permanent  and  enforceable  decreases 
in  VOCs  at  stationary  sources 
contributed  a  small  amount  to  the  total 
VOC  reduction  in  the  Richmond  area.  In 
association  with  its  emission  inventory, 
the  Commonwealth  demonstrated  that 
point  source  VOC  emissions  were  not 
artificially  low  due  to  local  economic 
downturn  during  the  period  in  which 
the  Richmond  area’s  ambient  air  quality 
came  into  attainment.  Reductions  due  to 
decreases  in  production  levels  or  from 
other  unenforceable  scenarios  such  as 
voluntary  reductions  were  not  included 
in  the  determination  of  the  emission 
reductions.  The  point  source  growth 
rate  in  the  Richmond  area  was 
determined  to  be  1.21  using  new  and 
modified  source  data  from  the  period  of 
1988  to  1990.  The  determination  of 
emission  reductions  considered  such 
factors  as  allowable  emission  rates  and 
production  capacities  in  order  to  show 
that  the  improvements  were  the  result  of 
implemented  controls. 

finds  that  the  combination  of 
state  measures  contained  in  the  SIP  and 
federal  measures  have  resulted  in 
permanent  and  enforceable  reductions 
in  ozone  precursors  that  have  allowed 
the  Richmond  area  to  attain  the 
NAAQS,  and  therefore,  that  the 
redesignaticm  criterion  of  section 
107(d)(3KEKiii)  has  been  met. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

The  EPA.is  proposing  approval  of  the 
Commonwealth’s  maintenance  plan  for 
the  Richmond  area  because  EPA  finds 
that  Virginia’s  submittal  meets  the 
requirements  of  section  175A.  If  EPA 
determines  after  notice  and  comment 
that  it  should  give  final  approval  to  the 
maintenance  plan,  the  Ri^mond 
nonattainment  area  will  have  a  fully 
approved  maintenance  plan  in 
accordance  with  section  175 A. 

Section  175A  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  ficom 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 


of  the  applicable  NAAC^  for  at  least  ten 
years  after  the  area  is  redesignated. 

Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised  n^intenance 
plan  which  demfmstrates  attainment  for 
the  ten  yesns  following  the  initial  ten- 
year  period.  To  provi<te  for  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  ccmtain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

5.A.  Emissions  Inventory — Base  Year 
Inventory 

The  Commonwealth  of  Virginia 
submitted  com^nehensive  invoitories 
firom  area,  stationary,  mobile  and 
biogenic  sources  using  1990  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1990  VOC  inventory 
is  considered  most  representative  of 
attainment  conditions  because  no 
violations  occurred  in  199G  and  it 
reflects  the  typical  inventory  for  the 
three-year  period  d«nonstrating 
attainment  of  the  standard.  The 
Commonwealth’s  submittal  contains 
detailed  inventory  data  and  summaries 
by  source  categories.  The 
Commonwealth’s  sulmiittal  also 
contains  information  related  to  how  it 
comported  with  EPA’s  guidance,  which 
mo<fel  and  emission  factors  were  used 
(note  MOBILES  was  used),  how  VMT 
data  was  generated,  what  RVP  was 
considered  in  the  base  year,  and  other 
technical  information  verifying  the 
validity  of  the  Riclunond  emission 
inventory. 

5.B.  Demonstration  of  Maintenance — 
Projected  Inventories 

In  addition  to  the  continued  sale  and 
use  of  lower  RVP  gasoline  (7.8)  and  fleet 
turnover  to  automobiles  meeting  more 
stringent  emission  standards,  mobile 
source  emission  projections  are 
dependent  upon  the  implementation  of 
the  federal  reformulated  gasoline 
program  and  Stage  n  Vapor  Recovery 
controls  for  motor  vehicle  refueling  in 
the  Richmond  area.  The  Commonwealth 
of  Virginia  adopted  regulations  for  St^e 
11  Vapor  Recovery  on  October  5, 1992 
which  became  effective  in  the 
Commonwealth  on  January  1, 1993.  The 
Commonwealth  formally  sufonitted  its 
Stage  II  Vapor  Recovery  Program  to  EPA 
as  a  SIP  revision  on  Novem^r  5. 1992. 

EPA’s  proposed  action  to  approve  that 
SIP  revision  is  the  subject  erf  a  separate 
rulemaking  notice.  As  previously  noted, 
the  Virginia’s  Stage  II  Vapor  Recovery 
Program,  the  fed^I  RVP  program  and 
the  eventual  implementation  of  the 
federal  reformulated  gasoline  program 
must  remain  in  effect  in  the  Richmond 


area  even  if  it  is  redesignated  because 
those  programs  are  part  of  the 
Commonwealth’s  maintenance  plan. 
Mobile  source  emissions  were  projected 
using  MOBILE5  with  a  VMT  growth  rate 
of  2.69  percent  per  year  based  on 
historic  increases.  Point  and  area  source 
emission  projections  assume  the 
continued  use  of  RACT  on  all  source 
types,  and  the  preconstruction  permit 
program  for  new  and  modified  major 
sources  including  lowest  achievable 
emission  rate  and  offset  requirements.  A 
point  source  growth  rate  of  1.21  percent 
was  used  to  project  emissions  fi-om  new 
sources  based  on  the  growth  rate  data 
from  1988  to  1992.  Total  emissions  were 
projected  from  the  1990  base  year  out  to 
year  2005.  The  projections  demonstrate 
that  the  ozone  standard  will  be 
maintained  i.e.,  emissions  are  not 
expected  to  exceed  the  level  of  the  base 
year  inventory  during  this  time  period. 

The  TSD  prepared  for  this  rulemaking 
contains  summary  charts  of  the  base 
year  inventory  and  of  the  projected 
inventory  by  source  categories. 

5.C.  Verification  of  Continued 
Attainment 

Continued  attainment  of  the  ozoiw 
NAAQS  in  the  Richmond  area  depends, 
in  part,  on  the  Commonwealth’s  effort 
toward  tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  Commonwealth  will  track 
the  status  and  effectiveness  of  the 
maintenance  plan  by  periodically 
updating  the  emissions  inventory.  The 
VDEQ  has  committed  to  perform  this 
tracking  on  an  annual  ba^  in  order  to 
enable  the  Commonwealth  to 
implement -the  contingency  measures  of 
its  maintenance  plan  as  expeditiously  as 
possible. 

The  Commonwealth’s  aimual  update 
will  indicate  new  source  growth,  and 
other  variations  from  the  attainment 
inventory,  including  changes  in  VMT, 
traffic  patterns  and  other  MOBILES 
factors.  The  Commonwealth  will 
continue  to  monitor  ambient  ozeme 
levels  by  operating  its  ambient  ozmie  air 
quality  monitoring  network  in 
accordance  with  40  CFR  part  58.  In 
cases  where  measured  mobile  source 
param^ers  have  changed  over  time,  the 
Commonwealth  recognizes  that  it  may 
also  need  to  conduct  studies  to 
determine  the  need  for  and  location  of 
additional  ambient  monitors. 

5.D.  Contingency  Plan 

The  level  of  emissions  in  the 
Richmond  area  will  largely  determine 
its  ability  to  stay  in  compliance  with  the 
ozone  NAAQS  in  the  future.  Despite  the 
Commonwealth’s  best  efforts  to 
demonstrate  continued  compliance  with 
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the  NAAQS,  the  Richmond  area  may 
mcceed  or  violate  the  NAAQS. 

Therefore,  Virginia  has  provided 
contingency  measures  with  a  schedule 
for  implementation  in  the  event  of 
future  ozone  air  quality  problems.  The 
Commonwealth  has  developed 
contingency  provisions  in  the 
maintenance  plan  that  address  two 
situaticms. 

The  first  situation  would  be  that  there 
is  a  potential  increase  in  the  emission 
inventory  that  “crosses"  the  plan's  so- 
called  “emissions  action  line"  and 
“invades"  the  “emission  safety  margin," 
but  does  not  exceed  the  1990  emissions 
level  cap.  In  this  instance,  the  VDEQ 
will  monitor  the  observed  growth  rate 
on  a  yearly  basis.  Updated  EPA- 
approved  methods  will  be  used  to 
estimate  emissions.  The  VDEQ  will 
determine  if  emissions  are  expected  to 
exceed  the  emissions  level  piloted  for 
year  2005.  If  this  “emissicms  action 
line"  is  projected  to  be  exceeded  in 
2005  or  any  year  prior  to  2005, 
contingency  measures  will  be 
implemented  as  follows.  For  po8t-1994 
emissions  above  the  “action  Une,"  with 
no  recorded  (monitored)  ozone 
violations,  the  VDEQ  will:  (1)  Prepare  a 
complete,  comprehensive  emission 
inventory:  and  (2)  require 
implementation  of  a  Wic  automobile 
inspection  and  maintenance  (I/M) 
program  (enabling  I/M  legislation  is 
alrMdy  in  place  for  this  contingency). 

The  second  situation  which  would 
trigger  the  maintenance  plan’s 
contingency  measures  would  be 
monitored  violations  of  the  ozone 
NAAQS.  If  more  than  one  exceedance  of 
the  ozone  standard  of  0.12ppm  occurs 
in  a  single  year,  the  action  line  will  be 
considered  crossed  for  the  purposes  of 
the  following: 

(1)  For  post-1994  violations  of  the 
ozone  standard,  require  VOC  emission 
offsets  for  new  and  modified  major 
sources  at  a  ratio  higher  than  1.15  to  1. 

(2)  For  post-1994  violations  after  #1 
has  been  implemented,  reqmre  VCX^ 
controls  on  non-major  sources.  Source 
selection  will  be  ba^d  on  emission 
reduction  needs/potential  and  cost 
effectiveness. 

(3)  For  post-1994  violations  after  #1 
and  *2  have  been  implemented,  require 
implemmtation  of  one  or  more 
transportation  control  measures  (TCMs) 
sufficient  to  achieve  at  least  a  0.5  tons/ 
day  reduction  in  actual  VCX3  emissions. 
Measures  will  be  selected  based  on 
emission  reduction  needs/potential  and 
cost  efiactiveness.  Transportation 
measures  include  trip  reduction 
programs,  including  but  not  limited  to 
employer-based  transportation 
management  plans,  area-wide  ride  share 


programs,  work  schedule  changes,  and 
telecommuting;  transit  improvements; 
traffic  flow  improvements;  alternate  fuel 
programs  or  vehicle  fleet  operations; 
vehicle  anti-tampering  programs;  and 
any  other  transportation  related 
measiues  deemed  appropriate.  EPA 
finds  that  the  contingency  measures 
provided  in  the  maintenance  plan  meet 
the  requirements  of  section  175A(d)  of 
theCAA. 

The  VDEQ  will  assess  the  need  for 
these  contingency  measures  after  each 
ozone  season,  and  in  either  sitxiation 
would  implement  them  as  necessary 
prior  to  the  next  ozone  season.  EPA 
finds  that  the  contingency  measures 
provided  in  the  maintenance  plan  meet 
the  requirements  of  section  175A(d)  of 
theCAA. 

5.E.  Subsequent  Maintenance  Plan 
Revisions 

In  acc(»dance  with  section  175A(b)  of 
the  Act.  the  Commonwealth  has  agreed 
to  submit  a  revised  maintenance  SIP 
eight  years  after  the  area  is  redesignated 
to  attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  the 
additional  ten  years. 

EPA  has  determined  that  the 
maintenance  plan  adopted  by  the 
Commonwealth  of  Virginia  and 
submitted  to  EPA  on  November  12. 1992 
meets  the  requirements  of  section  175A 
of  the  CAA.  Therefore.  EPA  is  proposing 
to  approve  the  maintenance  plan 
submittal.  In  addition  EPA  has 
determined  that  upon  final  approval  of 
the  maintenance  plan  the  provisions  of 
section  107(d)(3)(E)(iv)  for  redesignation 
will  have  been  met. 

IV.  Proposed  Action 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA’s  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  and  address  listed  in  the 
ADDRESSES  section  at  the  beginning  of 
this  notice. 

Proposed  Action:  EPA  proposes  to 
approve  the  ozone  maintenance  plan  for 
the  Richmond  area  submitted  by  the 
Commonwealth  of  Virginia  on 
November  12, 1992  as  a  revision  to  the 
Virginia  SIP  because  it  meets  the 
requirements  of  section  175A.  In 
addition,  EPA  is  proposing  to 
redesignate  the  Richmond 
nonattainment  area  to  attainment, 
subject  to  final  approval  of  the 
maintenance  plan  and  the  VOC  RACT 
corrections  as  SIP  revisions,  because  of 
the  Agency  has  determined  that  the 
provisions  of  section  107(d)(3)(E)  of  the 


CAA  for  redesignation  of  nonattainment 
areas  to  attainment  have  been  met. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Ozone  State  Implementation  Plans 
(SIPs)  are  designed  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act  and  to  provide  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 
Today’s  proposed  redesignation  action 
should  not  be  interpreted  as  authorizing 
the  Commonwealth  of  Virginia  to  delete, 
alter,  or  rescind  any  of  the  VOC 
emission  limitations  and  restrictions 
contained  in  the  currently  approved 
ozone  SEP.  Changes  to  the  ozone  SIP’s 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA. 

Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  nonimplementation  under 
section  173(b)  of  the  CAA  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(k)(5). 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and  subchapter  I,  Part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  it  does  not  have  any 
economic  impact  on  any  small  entities. 
Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  afiects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
Accordingly.  I  ce^fy  that  the  approval 
of  the  redesignation  request  will  not 
have  an  impact  on  any  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects 
40  CFR  Part  52 

Air  pollution  control,  Hycbocarbons, 
Intergovernmental  relations!  and  Ozone. 

40CFRPart81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  23. 1993. 

Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III. 

(FR  Doc.  93-19678  Filed  8-16-93;  8:45  amj 
BiLLatQ  coot  tMO-ao-e 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Exemption  of  Rustic  Rehab  Salvage 
Timber  Sale  Project  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notirication  that  a  timber 
salvage  project  designed  to  recover  dead 
and  dying  timber  and  rehabilitate 
National  Forest  system  lands  is  exempt 
bom  appeals  under  provisions  of  36 
CFR  part  217. 

SUMMARY:  In  1993,  field  reconnaissance 
identified  areas  where  significant  timber 
mortality  had  occurred  from  root 
disease  in  the  northern  foii^  of 
Armstrong  and  Fortier  creek  drainages 
in  the  Idaho  Panhandle  National 
Forests.  The  Feman  Ranger  District  has 
proposed  a  salvage  timber  sale  project  to 
recover  the  dead  and  dying  timber  and 
rehabilitate  several  stands.  The  proposal 
also  includes  a  watershed  rehabilitation 
project.  The  District  Ranger  has 
determined,  through  project  file  analysis 
and  preparation  of  a  Decision  Memo, 
that  there  is  good  cause  to  expedite 
these  actions  to  rehabilitate  National 
Forest  System  lands  and  recover 
damaged  resources.  Salvage  of 
commercial  sawtimber  and  the 
watershed  project  rehabilitation  within 
the  afiected  area  must  be  accomplished 
quickly  to  avoid  further  deterioration  of 
sawtimber.  to  reduce  the  risk  of 
catastrophic  wildfire,  and  to  rehabilitate 
the  stands  as  quickly  as  possible  for 
long-term  watershed  stability. 

EFFECTIVE  DATE:  Effective  on  August  17, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Bright,  District  Ranger;  Feman 
Ranger  District,  Idaho  Panhandle 
National  Forests;  2502  East  Sherman 
Avenue;  Coeur  d’Alene,  ID  83814. 
Telephone:  208-769-3000. 
SUPPLEMENTARY  INFORMATION:  In  the 
spring  of  1993,  field  reconnaissance 
identified  areas  where  significant  timber 


mortality  has  occurred  from  root  disease 
in  the  upper  reaches  of  the  northern  fork 
of  Armstrong  and  Fortier  creek 
drainages.  The  stands  in  need  of 
rehabilitation  are  located  within  lands 
designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  1  (Idaho  Panhandle 
Forest  Plan,  August  1987).  The  Feman 
District  Ranger  has  proposed  the  salvage 
harvest  of  dead  and  dying  trees  in  the 
area  and  rehabilitation  of  these  stands. 
This  proposal  was  designed  to  meet  the 
following  needs:  (a)  reduce  the  spread  of 
the  bark  beetle  infestation,  (b)  reduce 
wildfire  hazard  by  reducing  fiiel 
loading,  (c)  rehabilitate  timber  stands 
that  are  understocked  due  to  root 
disease  and  restock  the  sites  to  species 
less  susceptible  to  root  disease,  and  (d) 
capture  the  value  of  dead  and  dying 
timber  products.  The  proposal  will  also 
improve  the  existing  watershed 
condition  by  returning  several  stream 
crossings  along  an  old  logging  road  back 
to  their  original  contours  and  correcting 
the  water  flow  that  is  diverted  down  the 
roadway. 

An  interdisciplinary  team  was 
convened,  and  scoping  begin  in  1993. 
Two  alternatives  were  analyzed;  no 
treatment  (no  action)  and  a  salvage  and 
rehabilitation  proposal  (proposed 
action).  The  selected  action  will  salvage 
approximately  290  MBF  of  dead  and 
dying  timber  and  rehabilitate 
approximately  32  acres  in  five  small 
harvest  units.  All  harvest  units  are 
accessible  from  existing  roads.  No  road 
constmction  or  reconstmction  will 
occur  in  conjunction  with  this  action. 

To  expedite  implementation  of  this 
decision,  procediuBS  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal: 

“Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  from  natural  disasters  or 
other  natural  phenomena  *  *  •  when  the 
Regional  Forester  •  *  •  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  jwirt.” 

Based  on  the  analysis  documented  in 
the  Rustic  Rehab  Project  File  and  the 
District  Ranger’s  Decision  Memo  for  this 
project,  1  have  determined  that  good 
cause  exists  to  exempt  this  decision 
ft-om  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 


project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated;  August  11, 1993. 

Christopher  D.  Risbrudt, 

Deputy  Regional  Forester,  Northern  Region. 
(FR  Doc.  93-19794  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Government-Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology;  Commerce. 

ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Mary  Beth  Pignone,  National 
Institute  of  Standards  and  Technology. 
Office  of  Technology 
Commercialization,  Division  222, 
Building  221,  Room  B256,  Gaithersburg. 
MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  The 
invention  available  for  licensing  is: 

NIST  Docket  No.  93-014 
Title:  Alloys  for  Cryogenic  Service 
Description:  An  austenitic  alloy  is 
described  for  use  at  cryogenic 
temperatures  and  which  is  comprised 
of  nickel,  chromium,  molybdemun, 
manganese,  nitrogen,  and  iron,  with 
the  nitrogen  concentration  being 
approximately  0.1%-0.2%  of  the 
alloy.  The  weld  metal  disclosed 
exhibits  superior  properties  when 
used  at  cryogenic  temperatures.  These 
properties  include  a  superior  tearing 
modulus,  firacture  toughness,  and 
yield  strength.  The  invention  also 
provides  a  method  that  comprises 
.  welding  a  metal  part  alloy  intended 
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for  exposure  to  cryogenic 
temperatures. 

Dated;  August  11, 1993. 

Arati  Prabhakar, 

Director. 

(FR  Doc.  93-19799  Filed  8-16-93;  8:45  am) 
BILLING  COOC  3510-13-M 


Patent  and  Trademark  Office 
pocket  No.  930808-3208] 

Foreign  Filing  of  Secrecy  Order 
Inventions  in  Designated  Countries — 
Republic  of  Korea  Designated  on  July 
29, 1993 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  37  CFR  part  5,  the 
U.S.  Patent  and  Trademark  Office  has 
designated  the  Republic  of  Korea  as  a 
country  that  is  available  for  foreign 
filing  of  secrecy  order  patent 
applications  after  July  29, 1993.  The 
“Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Republic  of  Korea  for 
the  Safeguarding  of  Secrecy  of 
Inventions  Relating  to  Defense  and  for 
which  Applications  for  Patents  Have 
Been  Made”  was  signed  at  Seoul  on 
January  6, 1992,  and  entered  into  force 
on  July  29, 1993.  After  this  date,  either 
Government  may  permit  the  filing  of 
patent  applications  under  secrecy  with 
the  other  Government  (the  “Receiving 
Government”),  which  shall  safeguard 
their  secrecy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Garrett,  Director,  Special  Laws 
Administration  &  Designs,  by  telephone 
at  (703)  308-0753  or  by  mail  marked  to 
his  attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  37  CFR  part  5 — Secrecy  of 
Certain  Inventions  and  Licenses  to  File 
Applications  in  Foreign  Countries — the 
Patent  and  Trademark  Office  may,  with 
the  approval  of  the  defense  agency 
sponsoring  the  secrecy  order,  permit  the 
filing  of  secrecy  order  applications 
under  37  CFR  5.5  in  designated  foreign 
countries.  The  designated  countries  are 
those  where  the  Government  of  the 
United  States  of  America  has  entered 
into  reciprocal  patent  secrecy 
arrangements. 

The  United  States  of  America  has 
detailed  arrangements  with  17 
countries,  most  of  whom  are  members  of 
the  Coordinating  Committee  for 
Multilateral  Export  Controls  (CCKIOM). 
These  arrangements  provide  protection 


for  classified  and  other  sensitive 
inventions  when  patent  applications  are 
being  held  in  secret.  These  countries  are 
as  follows:  Australia,  Belgium,  Canada, 
Denmark,  France,  Germany,  Greece, 

Italy,  Japan,  Republic  of  Korea, 
Luxembourg,  Netherlands,  Norway, 
Portugal,  Sweden,  Turkey  and  United 
Kingdom. 

Such  arrangements  between  the 
United  States  of  America  and  the 
Republic  of  Korea  include  the 
“Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Republic  of  Korea  for 
the  Safeguarding  of  Secrecy  of 
Inventions  Relating  to  Defense  and  for 
which  Applications  for  Patents  Have 
Been  Made,”  signed  at  Seoul  on  January 
6, 1992,  and  implementing  procedures 
thereto  (“the  1992  Agreement”).  The 
1992  Agreement  entered  into  force  on 
July  29, 1993,  after  which  time  either 
Government  may  permit  the  filing  of 
patent  applications  imder  secrecy  with 
the  other  Government  (the  “Receiving 
Government”),  which  shall  safeguard 
their  secrecy. 

The  1992  Agreement  stipulates  that 
the  rights  of  private  owners  of  patents 
and  technical  information  should  be 
fully  recognized  and  protected  in 
accordance  with  domestic  laws 
applicable  to  such  rights.  It  also 
recognizes  that  privately  owned 
technology  should,  to  the  greatest  extent 
practicable,  be  exchanged  through 
commercial  agreements  between  owners 
and  users.  Other  provisions  are 
intended  to  assure  fair  treatment  of 
private  owners  when  they  deal  directly 
with  a  foreign  government  and  to 
prevent  private  information  that  is 
communicated  through  government 
channels  from  being  us^  except  as 
provided  for  in  the  agreement. 

The  1992  Agreement  also  provides  for 
the  establishment  of  a  Technical 
Property  Committee  composed  of 
representatives  from  each  government. 
The  Technical  Property  Committee  is 
charged  with  general  responsibility  for 
making  recommendations  to  the  two 
governments  on  any  matters  relating  to 
&e  Agreement  which  are  brought  before 
the  Committee  by  either  government. 
Policy  guidance  for  the  representatives 
of  the  United  States  of  America  on  the 
Technical  Property  Committee  is 
provided  by  the  Department  of 
Commerce,  the  Department  of  Defense, 
the  Department  of  State  and  other  U.S. 
Government  agencies. 

The  U.S.  Patent  and  Trademark  Office 
has  provided  for  the  addition  of  the 
Republic  of  Korea  as  a  coimtry  that  is 
available  for  foreign  filing  of  secrecy 
order  applications  in  the  following 
manner: 


•  As  of  July  29, 1993,  the  Republic  of 
Korea  will  be  included  in  all  type  1 
secrecy  orders  (as  defined  in  “Secrecy 
Order  and  Permit  for  Foreign  filing  in 
Certain  Countries”  51  FR  32938 
(September  17, 1986),  1071  Official 
Gazette  31  (October  21, 1986))  as  one  of 
the  authorized  countries  for  foreign 
filing. 

•  Any  type  1  secrecy  order  issued 
prior  to  July  29, 1993,  is  hereby 
modified  to  include  the  Republic  of 
Korea  as  one  of  the  authorized  countries 
for  foreign  filing  after  July  29, 1993. 

•  Under  all  other  U.S.  Patent  and 
Trademark  Office  secrecy  orders,  foreign 
filing  in  the  Republic  of  Korea  will  be 
considered  on  a  case-by-case  basis 
under  37  CFR  5.5. 

Dated;  August  5, 1993. 

Michael  K.  Kirk, 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  93-19798  Filed  8-16-93;  8.45  am) 
BILUNQ  CODE  3510-IS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Egypt 

August  11, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  August  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  448  is 
being  increased  by  application  of  swing, 
reducing  the  limits  for  the  Fabric  Group 
and  the  sublevel  for  Category  224  to 
accoimt  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  teims  of  HTS 
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numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  54221,  published  on 
November  17, 1992;  and  58  FR  7126, 
published  on  February  4, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

August  11, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  10, 1992,  as 
amended  on  February  8, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive,  as 
amended,  concerns  imports  of  certain  cotton, 
wool  and  man-made  6ber  textile  products, 
produced  or  manufoctured  in  Egypt  and 
exported  during  the  twelve-month  period 
which  b^an  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  August  19, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  10, 1992,  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt: 


Category 

Adjusted  twelve- 
month  limit' 

Fabric  Group 

218-220,  224-227, 

73,636,982  square 

313-317  and  326, 

meters. 

as  a  group. 

Sublevel  in  Fabric 

Group 

224  . 

17,307,486  square 

meters. 

Level  not  in  a  group 

448  . 

16,960  dozen. 

'The  limits  have  not  been  adjusted  to 
account  for  am  imports  exported  after 
December  31, 19%. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afhirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 


Sincerely,  • 

D.  MirhecI  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.93-19841  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  351&-I>R-E 

Amendment  and  Establishment  of 
Import  Restraint  Limits  and 
Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Lesotho 

August  11, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  establishing  limits  and  amending 
visa  requirements. 

EFFECTIVE  DATE:  August  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  July  30, 1993,  the 
Governments  of  the  United  States  and 
the  Kingdom  of  Lesotho  agreed  to 
amend  the  coverage  and  limits  on 
Categories  338/339/638/639  and  347/ 
348/647/648  for  the  periods  December 
1, 1992  through  November  30, 1993  and 
December  1, 1993  through  November 
30, 1994. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  cancel  the 
current  limit  on  Categories  338/339/ 
638/639  and  establish  a  limit  only  on 
knit  shirts  other  than  tee  shirts,  tank 
tops  and  sweatshirts  in  part-Categories 
338-B/33&-B/638-B/639-B.  The  current 
limit  on  Categories  347/348/647/648  is 
being  amend^  to  cover  only  cotton 
trousers,  breeches  and  shorts  in 
Categories  347/348.  In  addition,  the  visa 
requirements  are  being  amended  for 
goods  produced  or  manufactured  in 
Lesotho  and  exported  horn  Lesotho  on 
and  after  September  1, 1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  61051,  published  on 
December  23, 1992;  and  58  26121, 
published  on  April  30, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated  July 
30, 1993,  but  are  designed  to  assist  only 
in  the  implementation  of  certain  of  its 
provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 

Agreements 

August  11, 1993. 

Commissioner  of  Customs. 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  17, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man¬ 
made  fiber  textile  products,  produced  or 
manufactured  in  Lesotho  and  exported 
during  the  twelve-month  period  which  began 
on  December  1, 1992  and  extends  through 
November  30, 1993. 

Effective  on  August  19. 1993,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  (MOU)  dated  July  30, 1993, 
between  the  Governments  of  the  United 
States  and  the  Kingdom  of  Lesotho,  to  cancel 
the  import  controls  and  charges  for 
Categories  338/339/638/639  and  647/648  (see 
Categories  347/348/647/648).  The  import 
control  for  Categories  347/348  and  the 
charges  already  made  to  Categories  347/348 
shall  be  retained.  Also,  you  are  directed  to 
establish  and  amend  the  limits  for  the 


following  categories; 

Category 

Twelve-month  restraint 
limit« 

338-B/339-B/638- 

B/639-Bb. 

760,000  dozen. 

347/348  _ 

375,000  dozen. 

■The  limits  have  rwt  been  ac^sted  to 
account  for  any  imports  exported  after 
November  30, 1992. 
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‘>Categofy  338-B:  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105.10.0030, 

6105.90.3010,  6109.10.0027,  6110.20.1025, 

61 1 0.20.2065,  61 1 0.90.0068  and 

6114.20.0005;  Category  339-B:  only  HTS 
numbers  6104.22.0060,  6104.29.2049, 

6106.10.0010,  6106.10.0030,  6106.90.2010, 

6.106.90.3010,  6109.10.0070,  6110.20.1030, 

6110.20.2075,  6110.90.0070,  6114.20.0010 
and  6117.90.0022;  Category  638-B;  only  HTS 
numbers  610323.0075,  6103.29.1050, 

6105.20.2010,  6105.20.2030,  6105.90.3030, 
6109.90.1049,  6110.30.1050,  6110.30.2050, 
6110.30.3050,  6110.90.0076,  and 

6114.30.1010;  Category  639-B:  only  HTS 
numbers  6104.23.0036,  610429.1050, 

6104.29.2055,  6106.20.2010,  6106.20.2030, 
6106.90.2030,  6106.90.3030,  6109.90.1090, 
6110.30.1060,  6110.30.2060,  6110.30.3055, 
6110.90.0078,  6114.30.1020  and 

6117.90.0026. 

For  the  import  period  December  1, 1992 
through  June  30, 1993,  you  are  directed  to 
charge  the  following  amounts  to  the  limit 
established  for  Categories  338-B/339-B/638- 
B/639-B.  Additional  charges  will  be 
provided  as  data  become  available. 


Category 

Amount  to  be  charged 

33&-B . 

152,772  dozen. 

339-B  . 

272,803  dozen. 

638-B  . 

— 

639-B  . 

28,149  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  )uly  30, 1993 
between  the  Governments  of  the  United 
States  and  the  Kingdom  of  Lesotho. 

For  visa  purposes,  you  are  directed  to 
amend  the  directive  dated  April  23, 1993  to 
include  the  coverage  of  merged  part- 
Categories  338-B/339-B/638-B/639-B  (knit 
shirts  other  than  tee  shirts,  tank  tops  and 
sweatshirts) '  and  eliminate  the  coverage  of 
merged  Categories  338/339/638/639  for  goods 
produced  or  manufactured  in  Lesotho  and 
exported  from  Lesotho  on  and  after 
September  1, 1993.  The  coverage  of  merged 
Categories  347/348/647/648  shall  be 
amended  to  include  only  Categories  347/348. 
Categories  647  and  648  shall  no  longer  be 
merged. 

Merchandise  in  the  foregoing  categories 
which  is  produced  or  manufactured  in 
Lesotho  and  exported  from  Lesotho  on  and 
after  September  1, 1993,  must  be 
accompanied  by  the  correct  category,  merged 
category,  part-category,  or  merged  part- 


’  Category  338-B;  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105.10.0030, 
6105.90.3010,  6109.10.0027,  6110.20.1025, 
6110.20.2065,  6110.90.0068  and  6114.20.0005; 
Category  339-B:  only  HTS  numbers  6104.22.0060, 
6104.29.2049,  6106.10.0010,  6106.10.0030, 
6106.90.2010,  6106.90.3010. 6109.10.0070, 
6110.20.1030,  6110.20.2075,  6110.90.0070, 
6114.20.0010  and  6117.90.0022;  Category  638-B: 
only  HTS  numbers  6103.23.0075,  6103.29.1050. 
6105  20.2010,  6105.20.2030,  6105.90.3030, 

6109.90.1049,  6110.30.1050,  6110.30.2050. 
6110.30.3050,  6110.90.0076  and  6114.30.1010; 
Category  639-B:  only  HTS  numbers  6104.23.0036, 

6104.29.1050,  6104.29.2055, 6106.20.2010, 
6106.20.2030,  6106.90.2030,  6106.90.3030, 
6109.90.1090,  6110.30.1060.  6110.30.2060, 
6110.30.3055,  6110.90.0078.  6114.30.1020  and 
6117.90.0026. 


category  corresponding  to  the  actual 
shipment. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  93-19842  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  3510-0n-f 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership;  Defense  Mapping  Agency 
Performance  Review  Board 

AGENCY:  Defense  Mapping  Agency 
(DMA),  Department  of  Defense  (DoD). 
ACTION:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB). 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  tbe 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  board  provides  fair  and 
impartial  performance  appraisals  and 
makes  recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director,  DMA. 

EFFECTIVE  DATE:  August  20,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  B.R. 
Webster,  Defense  Mapping  Agency, 
Office  of  Human  Resources,  8613  Lee 
Highway,  Fairfax,  VA  22031-2137, 
telephone  (703)  285-9521 
SUPPLEMENTARY  INFORMATION:  Per  5 
U.S.C.  4314(c)(4),  the  following  is  a 
standing  register  of  executives 
appointed  to  the  DMA  PRB;  specific 
PRB  panels  will  be  censtituted  from  this 
standing  register.  Executives  listed  will 
serve  a  one-year  renewable  term, 
effective  20  August  1993. 

Alider,  William  R.  Jr. 

Deputy  Director  for  Modernization 
Development,  DMA  Systems  Center 
Ancell,  A.  Clay 

Assistant  Deputy  Director  Production, 
DMA 

Brown,  William  J. 

Deputy  Director  for  Programs, 
Production  and  Operations,  DMA 


Aerospace  Center 
Buck,  Irvin  P. 

Chief,  Scientific  Data  Department, 
DMA  Hydrographic/Topographic 
(Center 

Coghlan,  Thomas  K. 

Deputy  Director  for  Programs, 
Production  and  Operations,  DMA 
Hydrographic/Topographic  Center 
Daugherty,  Kenneth  I. 

Deputy  Director,  DMA 
Dierdorff,  Curtis  L. 

Deputy  Director  for  Human 
Resources,  DMA 
Gustin,  Russell  T. 

Deputy  Director  for  Programs  and 
Operations,  DMA  Systems  Center 
Hall,  Charles  D. 

Deputy  Director  for  International 
Programs,  DMA 
Hall,  Robert  H. 

Deputy  Director  for  Plans  & 
Requirements,  DMA 
Hennig,  Tbomas  A. 

Deputy  Director  for  Research  and 
Engineering,  DMA 
Hogan,  William  N. 

Director,  DMA  Hydrographic/ 
Topographic  (Center 
Jackson,  Mikel  F. 

Chief,  Digital  Products  Department, 
DMA  Hydrographic/Topographic 
Center 

Johnson,  James  E. 

Chief,  Mapping  and  Charting 
Department,  DMA  Hydrographic/ 
Topographic  Center 
Knopfel,  Lawrence 
Chief,  Mapping  and  Charting 
Department,  DMA  Aerospace 
Center 

Labovitz,  Mordecai  Z. 

Deputy  Director  for  Acquisition, 
Installations  and  Logistics,  DMA 
Mendez,  John  M. 

Deputy  Director  for  Programs, 
Production  and  Operations,  DMA 
Muncy,  Larry  N. 

Chief,  Analysis  Division,  DMA  Office 
of  Support  Services 
Peeler,  Paul  L.,  Jr. 

Director,  DMA  Reston  Center 
Phillips,  Earl  W. 

Director,  DMA  Systems  Center 
Robinson,  Bill  E. 

Deputy  Director/Deputy  for 
Development  Group,  DMA  Reston 
Center 

Smith,  Kathleen  M. 

Deputy  Director  for  Information 
Resources  Management,  DMA 
Smith,  Lon  M. 

Director,  DMA  Aerospace  Center 
Smith,  Robert  N. 

Assistant  Deputy  Director  for 
Advanced  Systems  Requirements, 
DMA 

Smith,  William  D. 

Deputy  Comptroller,  DMA 
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Vaughn,  }ohn  R. 

Comptroller,  DMA 
Ward.  Curtis  B. 

Chief.  Reston  Department.  DMA 
Reston  Center 
Dated;  August  11, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Washington  Headquarters  Services. 
Department  of  Defense. 

(FR  Doc.  93-19769  Filed  6-16-93;  8:45  ami 
BILUNQ  CODE  SOMMM-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  hy  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  16, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  OfHce  of 
Information  and  Regulatory  Afiairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Ofllce  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  E)C  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  Time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 


with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  mm  Cary  Green  at  the  address 
specified  above. 

Dated:  August  11. 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Senice. 

Office  of  Postsecondary  Education 
Type  of  Review:  REVISION 
Title:  Student  Aid  Report 
Frequency:  Annually 
Affected  Public:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations 
Reporting  Burden: 

Responses:  12,667,589 
Burden  Hours:  2,559,062 
Recordkeeping  Burden: 

Recordkeepers:  7,300 
Burden  Hours:  634,467 
Abstract:  The  Student  Aid  Report  (SAR) 
is  used  to  notify  applicants  of  their 
eligibility  to  receive  Federal  hnancial 
aid.  The  form  is  submitted  by  the 
applicant  to  the  participating 
institutions  of  their  choice.  The 
institution  submits  Part  3  of  the  SAR 
to  ED  to  receive  funds  for  the 
applic.ant. 

(FR  Doc.  93-19772  Filed  8-16-93:  8:45  am| 
BlUiNG  CODE  4000-01-M 


(CFDA  No.  84.219] 

Student  Literacy  Corps  and  Student 
Mentoring  Corps  Program  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  To  provide 
grants  to  institutions  of  hi^er 
location  (IHEs)  to  promote  the 
development  of  literacy  corps  programs 
and  mentoring  corps  programs  to  be 
operated  by  IHEs  in  public  community 
agencies  in  the  communities  in  which 
such  institutions  are  located.  This 
program  supports  the  strategy  for 
moving  the  Nation  toward  the  National 
Education  Goals,  especially  Goals  Two. 
Three  and  Five,  which  call  for 


increasing  the  high  school  graduation 
rate,  increasing  academic  competency 
and  increasing  adult  literacy  and 
lifelong  learning. 

Eligible  Applicants:  Institutions  of 
higher  education,  as  dehned  in  section 
1201(a)  of  the  Higher  Education  Act  of 
1965,  as  amended,  including  branch 
campuses  of  the  institutions. 

Deadline  for  Transmittal  of 
Applications:  October  22, 1993. 

Deadline  for  Intergovernmental 
Review:  December  3, 1993. 

Applications  Available:  September 
21, 1993. 

Available  Funds:  $1,000,000. 

Estimated  Range  of  Awards:  Up  to 

$100,000. 

Estimated  Average  Size  of  Awards: 
$95,000. 

Estimated  Number  of  Awards:  11. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  82.  85,  and 
86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  imder  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  34  CFR  75.210, 

The  regulations  in  34  CFR  75.210(a) 
and  (c)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Plan  of  Operation:  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

For  Applications  or  Information 
Contact:  Darlene  B.  Collins.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  3022,  ROB— 3, 
Washington,  D.C.  20202-5251. 
Telephone:  (202)  708-6128  or  708- 
7389.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  1138-1138e. 

Dated:  August  12, 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  93-19824  Filed  8-16-93;  8:45  ami 
BtLUNO  CODE  400&-01-M 
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DEPARTMENT  OF  ENERGY 

Chicago  Field  Office 

Financial  Assistance  Award;  Notice  of 
Intent 

AGENCY;  Elepartment  of  Energy. 

ACTION:  Notice  of  intent  of  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
San  Francisco  Support  Office  (SF^), 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(f),  that  DOE  intends  to  award  a 
grant  to  Albers  Air  Conditioning 
Corporation  for  constructing  and  field 
testing  a  pre-production  prototype  of  a 
gas-fired,  CFC-firee,  10-ton  air 
conditioning  system. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(a)(2),  this 
discretionary  financial  assistance  award 
to  Albers  Air  Conditioning  Corporation 
would  be  based  on  acceptance  of  an 
unsolicited  application  meeting  the 
criteria  of  10  CFR  600.14(e)(1).  Prior  to 
the  inventor’s  work,  the  subject 
invention  did  not  exist. 

The  proposed  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  pertains  to  the  development 
and  commercialization  of  a  superior  air 
conditioning  system  possessing  unique 
capabilities.  Documenting  the  technical 
and  economic  viability  of  these 
enhancements  will  significantly 
improve  the  overall  commercial 
viability  of  the  technology  not  only  in 
the  targeted  light  commercial  market, 
but  in  other  markets  yet  to  be  tapped. 

The  project  period  for  the  grant  award 
is  18  months,  expected  to  begin  in 
October,  1993.  EKDE  plans  to  provide 
funding  in  the  amount  of  $95,514. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Dixon,  Director,  U.S. 
Department  of  Energy,  San  Francisco 
Support  Office,  1301  Clay  Street,  Room 
1060  North,  Oakland,  CA.  94612-5219. 

Issued  in  Chicago,  Illinois,  on  August  6, 
1993. 

Alan  E.  Smith, 

Director,  Operations  Management  Support 
Division. 

IFR  Doc.  93-19848  Filed  8-16-93;  8:45  am) 
BILUNQ  COO€  «450-01-M 


Financial  Assistance  Award;  Notice  of 
Intent 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  throu^  the 
San  Francisco  Support  Office  (DSO), 
announces,  pursuant  to  the  EXDE 
Financial  Assistance  Rules  10  CFR 
600.14(f),  that  DOE  intends  to  award  a 
grant  to  America  Solar  Network,  Ltd.,  to 
demonstrate  through  prototype  testing, 
the  feasibility  of  using  low-cost, 
lightweight  polymeric  materials  in  the 
design  and  construction  of  a  solar  water 
heater. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(a)(2),  this 
discretionary  financial  assistance  award 
to  American  Solar  Network,  Ltd.,  would 
be  based  on  acceptance  of  an 
unsolicited  application  meeting  the 
criteria  of  10  CFR  600.14(e)(1).  F*rior  to 
the  inventor’s  work,  the  subject 
invention  did  not  exist. 

The  proposed  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  pertains  to  the  development 
and  commercialization  of  a  superior 
low-cost,  active,  solar  water  heater  and 
storage  alternative.  These  enhancements 
will  significantly  improve  the  product, 
reduce  manufacturing  costs,  and 
enhance  its  commercial  viability. 

The  project  period  for  the  grant  award 
is  24  months,  exp>ected  to  be^n  in 
October,  1993.  DOE  plans  to  provide 
funding  in  the  amount  of  $99,294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Dixon,  Director,  U.S. 

Department  of  Energy,  San  Francisco 
Support  Office,  1301  Clay  Street,  Room 
1060  North,  Oakland,  CA  94612-5219. 

Issued  in  Chicago.  Illinois,  on  August  6, 
1993. 

Alan  E.  Smith, 

Director,  Operations  Management  Support 
Division. 

IFR  Doc.  93-19854  Filed  8-16-93;  8:45  am] 
BILUNQ  CODE  64S(M>1-M 


Financial  Assistance  Award;  Notice  of 
intent 

agency:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  throu^  the 
San  Francisco  Support  Office  (DSO), 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.14(f),  that  DOE  intends  to  award  a 


grant  to  Con-Tech  Industries,  Inc.,  to 
support  the  design,  testing,  and  pre- 
pr^uction  activities  of  a  unique,  dual¬ 
flush  valve  mechanism  for  residential 
and  commercial  water  closets.  Because 
this  device  reduces  the  amount  of  water 
used  in  waste  disposal,  it  will  lead  to 
energy  savings  at  municipal  treatment 
plants.  Con-Tech  Industries  Inc.,  holds 
three  U.S.  patents  issued  on  this 
technology. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(a)(2).  this 
discretionary  financial  assistance  award 
to  Con-Tech  Industries,  Inc.  would  be 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1).  Prior  to  the  inventor’s 
work,  the  subject  invention  did  not 
exist. 

The  proposed  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  pertains  to  the  development 
and  commercialization  of  a  superior 
dual-flush  system  possessing  unique 
capabilities.  Documenting  the  technical 
and  economic  viability  of  these 
enhancements  will  significantly 
improve  the  overall  commercial 
viability  of  the  technology  both  in  the 
residential  and  commercial  markets  and 
with  original  equipment  manufacturers. 

The  project  period  for  the  grant  award 
is  18  months,  expected  to  begin  in 
October,  1993.  DOE  plans  to  provide 
funding  in  the  amount  of  $99,985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Dixon,  Director,  U.S. 
Department  of  Energy,  San  Francisco 
Support  Office,  1301  Clay  Street,  Room 
1060  North,  Oakland,  CA.  94612-5219. 

Issued  in  Chicago,  Illinois,  on  August  6, 
1993. 

Alan  E.  Smith, 

Director,  Operations  Management  Support 
Division. 

(FR  Doc.  93-19852  Filed  8-16-93;  8:45  am) 
BILLING  CODE  4450-01-M 


Grant,  G2  Systems  Corporation 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Intent  to  Make  an 
Award  Based  on  an  Unsolicited 
Application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
San  Francisco  Support  Office  (SFSO), 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(f).  that  DOE  intends  to  award  a 
grant  to  G2  Systems  Corporation,  R.  W. 
Griffiths,  president,  for  developing  a 
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structural  luonitoring  system  using  fiber 
optics,  which  is  its  overall  objective. 
SUPTLEyEMTARY  INFORMATION:  Hie 
Depaitmeot  of  Energy  announces  further 
that  pursuant  to  10  CFR  600L6(a)(2).  this 
disciWionaiy  financial  assistance^award 
to  CZ  Systems  Corporation,  would  be 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
oil  600.14(4Xl).  Advantages  over 
current  technology  is  that  this  highfy 
promising  new  technology,  unlike 
conventional  technology,  can  improve 
the  monitoring  cap^ilities  since,  unlike 
existing  systems,  it  can  monitor 
movements  in  a  structure  along  the 
entire  length  of  an  embedded  sensor. 

The  propped  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  is  using  a  technique  for  which 
a  patent  has  been  issued.  The  extent  of 
the  energy  saved  by  the  improved 
monitoring  comes  from  greater 
reliability,  which  leads  to  increased 
operating  efficiencies  and  more  effective 
maintenance  procedures. 

The  project  period  for  the  grant  award 
is  18-Tnonths,  exp»ected  to  begin  in 
October  I'RSS.  DC®  plans  to  provide 
funding  in  dre  amount  of  $99,982. 

FOR  FURTHER  INFQfRMATION  CONTACT: 
Martha  Dixon.  Director.  U.S. 

Department  of  Energy.  San  Francisoo 
Support  Office.  1301  Clay  Street.  Room 
1060  North.  Oakland,  CA.  94612-5219. 

Issued  is  Chicago.  JUinois  oa  Augurt  6, 
1993 

AlanE.  Snuth. 

Director,  Operations  Management  Support 
Division. 

IFR  Doc  93-19847  Filed  8-16-93;  8:45  amj 
BHJJNG  OOOE  MS0-ai-M 

Savannah  River  Operations  Office 
(SR),  Rnancial  Assistance  Award, 
InAeot  To  Aanrda  Noocompefitive 
Grant 

AGENCY:  Savaimah  River  Operations 
Office,  DOE. 

ACTION:  Notice. 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  grant  to  the  Lower 
Savannah  Council  of  Governments 
(LSCOG).  Aikmi,  South  Carolina.  The 
grant  entitled,  “Savannah  River 
Regional  Diversification  Initiative”,  will 
be  awanted  Cor  six-month  period  with 
DC®  support  of  SlOOvOOO.  Pursuant  to 
10  CFR  fi00.7(bX2KiKB)  of  the  DOE 
Assistance  Regulations  (10  CFR  part 
600),  DOE  has  determin^  that  a 
noncompetitive  award  is  appropriate 
since  the  mlivity  would  be  coadacted 


by  the  applicant  uang  its  own  resources 
or  those  donated  or  provided  by  diird 
parties;  however,  DOE  support  of  the 
activity  «vould  enhance  the  public 
benefit  to  be  derived. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beth  0*Rear,  Prime  Contracts  and 
Financial  Assistance  Branch,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken. 

SC  29602.  Telephone:  (803)  725-1345. 
SUPPLEMENTARY  INFORMATION: 

Procurement  Request  Number;  09- 
93SR1B344.000. 

Project  Scope:  The  purpose  of  this 
grant  is  to  facilitate  establishment  of  the 
Savannah  River  Regional  Diversification 
Initiative  tSRRDl)  Board  which  will 
serve  as  liaison  to  develop  plans  and 
programs  relating  to  the  (hanging 
mission  of  the  Savannah  River  Site  and 
its  impact  on  communities  in  the 
surrounding  area. 

The  LSOOC  was  created  by  the 
General  Assembly  of  the  State  of  South 
Carolina  for  the  purpose  of  coordinating 
and  promoting  cooperative  programs 
and  actions  among  its  members,  for 
providing  technical  assistance  and  to 
make  recommendations  on  matters 
affecting ‘die  public  health,  safely, 
education,  pollution  control,  utilities, 
planning,  and  development  and  such 
other  matters  as  the  common  interest  of 
the  participating  governments  may 
dictate.  DC®  has  determined:  (1) 

Support  of  the  SlUf^  Board  activities 
through  a  grant  to  LSCXDG  will  enhance 
public  benefits  to  be  derived,  and  (2) 
award  of  die  grant  on  a  noncompetitive 
basis  is  appropriate. 

Issued  in  Aiken,  South  Carolina,  on; 

August  6, 1993. 

Robert  E.  Lynch. 

DOE  Savaamh  River  Operations  Offkx,  Head 
of  Contracting  Activity. 
iFRDoc.  93-19858  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  MS0-01-M 

Chicago  Field  Office 

Financial  Assistance  Award;  Notice  of 
Intent 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
applicatkm. 

SUMMARY:  The  Department  of  Eneigy 
(DOE),  Chicago  Field  Ofiice,  through  the 
San  Francisco  Support  Office  (SPSO), 
announces,  pursuant  to  the  DOE 
Ftnaacial  Assistance  Rules  10  CFR 
600.14(f),  diat  DC®  intends  to  award  a 
new  grant  to  S-Cal  Corporation,  Inc.,  for 
developing  the  hardware  and 


technology  of  a  aediod  for  cutting 
steam  losses  during  cyclic  steam 
injection  of  oil  welts,  wtiidi  is  capable 
of  producing  the  same  amount  of  oil 
from  one  well  as  is  now  being  produced 
fiom  two  to  six  wells,  which  is  its 
overall  objective. 

SUPPLEMENTMIY  INFORMATION:  The 
Department  of  Eneigy  announce  furtl^r 
that  pursuant  to  10  CFR  600.6{aM2),  this 
discretionary  financial  assistance  award 
to  S-Cal  Corporation,  Inc.,  would  be 
based  on  acc^tanoe  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(eXl).  Prior  to  the  inveirtor's 
work,  the  subject  oil  production 
caprirility  provided  by  this  invention 
did  not  exist 

The  pitqxised  project  represents  a 
unique  idra  th^  would  not  he  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  is  using  a  technique  for  which 
a  patent  has  been  filed.  The  extent  of  the 
energy  saved  woidd  come  from  a  system 
of  unique  downhole  equipment  and 
procedures  for  completing  lat^'ally 
deviated  wheelbarrows  originated  from 
a  single  vertical  wellbore  tha^  would 
allow  the  hot  oil  to  be  pumped  up 
around  the  steam  injection  tulnag. 
conserving  ener^.  and  allowing  the 
field  to  be  pumped  both  continuously 
and  At  twice  the  depth  for  steam 
injection  than  is  now  possible.  The 
project  period  for  the  grant  award  is  18 
months,  expected  to  bi^in  in  October 
1993.  DOE  plans  to  provide  frinding  in 
the  amount  of  S99i,999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DixoA,  Director.  U.S. 

Department  of  Enmgy,  San  Francisco 
Support  Office,  1301  '^y  Street,  room 
1060  North.  Oakland,  CA  94612-5219. 

Issued  in  Chicago.  Illtfloison  Augusts. 
1993. 

Alaa  £.  Smith. 

Director,  Operations  Management  Support 
Division. 

(FR  Doc.  93-19650  Filed  8-16-93;  6:45  am) 
BILLING  OOOE  BWO-W-M 

Financial  Assistance  Award;  Notice  ^ 
Intent 

AGBICY:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
applicatton. 

SUMMARY:  Hie  Departmm^  of  Eneigy 
(DOE).  Chicago  Field  Office,  throu^  the 
San  Francisco  Support  Office  (SF^) 
announces,  pursuant  to  the  DOE 
Financial  Asststanoe  Rules  10  CFR 
600.14(f),  that  DOE  intends  to  award  a 
new  grant  to  SPARKTECH,  for 
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developing  a  new  acoustic  humidity 
sensor  that  is  rugged  and  able  to  operate 
trouble-free  in  the  harsh  environments 
that  occur  commonly  in  many 
industries,  which  is  its  overall  objective. 
For  example,  a  sensor  which  is  accurate 
and  stable  is  needed  for  controlling  the 
humidity  in  dryer  hoods  in  paper  mills. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(aK2),  this 
discretionary  financial  assistance  award 
to  SPARKTECH  would  be  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1).  Prior  to  the  inventor’s 
work,  the  subject  technology  provided 
by  this  invention  did  not  exist. 

The  proposed  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  is  using  a  technique  for  which 
a  patent  has  been  obtained.  The  extent 
of  the  energy  saved  would  come  from  an 
acoustic  humidity  sensor  system  that  is 
rugged  enough  to  operate  in  harsh 
industrial  environments  and 
particularly  in  dryers  where 
considerable  energy  is  now  being 
wasted,  because  of  the  tendency  now  to 
err  on  the  side  of  overdrying  for  tack  of 
a  suitable  sensor. 

The  project  period  for  the  grant  award 
is  18  months,  expected  to  begin  in 
October  1993.  DOE  plans  to  provide 
funding  in  the  amount  of  $99,540. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Dixon,  Director.  U.S. 

Department  of  Energy,  San  Francisco 
Support  Office,  1301  Clay  Street,  room 
1060  North,  Oakland.  CA  94612-5219. 

Issued  in  Chicago,  Illinois  on  August  6, 
1993. 

Alan  E.  Smith, 

Director,  Operations  Management  Support 
Division. 

[FR  Doc.  93-19853  Filed  8-16-93;  8:45  am) 
BILUNQ  CODE  e490-01-M 

Financial  Assistance  Award;  Notice  of 
Intent 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Ofiice,  throu^  the 
San  Francisco  Support  Office  (SFSO), 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(0,  that  DOE  intends  to  award  a 
new  grant  to  Surface/Interface,  Inc.,  for 
developing  a  change  distribution 
analysis  technique  and  instrument 


which  is  capable  of  measuring 
previously  unmeasurable  fundamental 
properties  of  dielectric  and 
semiconducting  materials,  in  particular 
catalysts,  which  is  its  overall  objective. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(a)(2),  this 
discretionary  financial  assistance  award 
to  Surface/Interface,  would  be  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1).  Prior  to  the  inventor’s 
work,  the  subject  research  capability  did 
not  exist. 

The  proposed  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation.  The 
invention  is  using  a  technique  for  which 
a  patent  has  been  filed.  The  extent  of  the 
energy  saved  would  come  from  ability 
to  custom  design  catalysts  for  many 
reactions  that  are  now  difficult  or 
impossible  to  carry  out.  New  and 
improved  catalysts  for  many  energy- 
related  commercial  processes  should  be 
possible.  The  project  period  for  the 
grant  award  is  18  months,  expected  to 
begin  in  October  1993.  DOE  plans  to 
provide  funding  in  the  amount  of 
$96,600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Dixon,  Director,  U.S. 

Department  of  Energy,  San  Francisco 
Support  Office,  1301  Clay  Street,  room 
1060  North,  Oakland.  CA  94612-5219. 

Issued  in  Chicago.  Illinois,  on  August  6. 
1993. 

Alam  E.  Smith, 

Director,  Operations  Support  Management 
Division. 

IFR  Doc.  93-19849  Filed  8-16-93;  8:45  ami 
BH.UNG  CODE  6450-01-M 

Chicago  Operations  Office 

Financial  Assistance  Award;  Notice  of 
Intent 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(EKDE),  Chicago  Operations  Office, 
through  the  Dallas  Support  Office, 
announces  that  it  intends  to  award  a 
grant  to  Texas  A&M  University,  The 
proposed  award  meets  the  criteria  in  10 
CFR  600.7(b)(2)(i)(B)  in  addition  to  the 
type  of  factors  listed  in  10  CFR 
600.14(d).  The  financial  assistance  is  for 
support  of  the  Sixteenth  National 
Industrial  Energy  Technology 
Conference.  April  14-15, 1994,  in 
Houston,  Texas.  Texas  A&M  University 
is  the  conference  host. 


SUPPLEMENTARY  INFORMATION:  The 
Industrial  Energy  Technology  i 

Conference  is  the  most  significant  ■ 

annual  national  conference 
concentrating  on  industrial  energy  i 

efficiency  applications  and  related 
environmental  concerns.  Agenda 
include:  environmental  issues 
impacting  industry,  impact  of  air  quality 
regulations  on  energy,  industry/utility 
interface,  heat  and  power  systems, 
energy-related  equipment,  process 
design  for  energy  conservation,  and 
alternate  fuels.  The  conference  is 
attended  by  senior  energy  managers, 
plant  engineers,  utility  representatives,  , 
suppliers,  and  industry  consultants. 
doe’s  mission  of  increasing  industrial  ‘ 

efficiency  will  be  advanced  through 
participation  in  the  conference.  Results 
of  the  conference  will  impact  favorably 
on  industrial  energy  decision-making  in 
both  the  public  and  private  sectors. 
Academic  research  will  be  stimulated. 

The  DOE  will  provide  funds  in  the  i 
amount  of  $10,000  for  a  project  period  j 
of  12  months.  j 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  K.  Carter,  U.S.  Department  of  i 
Energy,  Dallas  Support  Office,  1420  ' 

West  Mockingbird  Lane,  suite  400, 

Dallas,  TX  75247. 

Issued  in  Chicago,  Illinois,  on  August  6, 
1993. 

Alan  E.  Smith, 

Director.  Operations  Management  Support 
Division. 

IFR  Doc.  93-19855  Filed  8-16-93;  8:45  am| 
BtLUNG  CODE  S450-01-M 

Morgantown  Energy  Technology 
Center 

Financial  Assistance  Award 
(Cooperative  Agreement  Award); 

Notice  of  Intent 

AGENCY:  Morgantown  Energy 
Technology  Center,  U.S.  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  60Q.7(b)(2)(i) 
Criteria  (A)  the  DOE,  Morgantown 
Energy  Technology  Center  (METC)  gives 
notice  of  its  plans  to  award  a 
Cooperative  Agreement  to  the 
University  of  Utah,  Department  of 
Chemical  and  Fuels  Engineering,  3290 
Merrill  Engineering,  Salt  Lake  City,  UT 
84112-1183,  in  the  amount  of 
approximately  $850,668,  including  cost¬ 
sharing  of  $115,666,  and  will  cover  a 
twelve  (12)  month  project  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Beverly  J.  Hanwss.  1-07.  US. 

Department  of  Eoeigy.  Morgantown 
Energy  Tet^nology  Cmter.  P.O.  Box 
880,  Morgantown.  West  Virginia  26507- 
0880.  telephone:  (304)  291-4089. 
Procurement  Request  No.  21- 
g3MC30256.000.  ^ 

SUPPLEMEHTAftV  INFCWMATION:  The 
pending  award  is  based  on  an 
unsolicited  application  for  continuing 
work  necessary  to  the  satisfoctory 
completion  of  an  activity  presratly 
being  funded  by  DOG  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  activity.  The 
Coopei^ve  Agreement  is  to  {Movide 
finuicial  assistance  to  the  University  of 
Utah  for  advancing  the  development  of 
surface  extracticm  processes  applicable 
to  (xxnmercializatioa  of  domestic 
resources.  By  providing  financial 
support,  DOE  expects  to  stimulate  the 
utilization  of  a  currently  underused 
valuable  natural  resource  (the  recovery 
of  bitumen  from  tar  sands).  Riding  a 
substitute  for  imported  oil.  and  in 
helpii^  to  8tabili»  our  energy  supjdy. 
Louie  L.  Calaway. 

Director,  Acquisition  and  Assktaace  Division, 
Morgantomi  Energy  Technology  Center. 

(FR  Doc.  93-19857  Filed  8-14-93;  8:45  uni 
BUIWQ  CODE  a4S0-Ot-M 


Office  of  Policy,  Planning,  and 
Program  Evaluation;  Guidelines  for 
Voluntary  Reporting  of  Greenhouse 
Gas  Emissions  and  Reductions,  and 
Carbon  Sequestration 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  inquiry;  extension  of 
comment  period. 

SUMMARY:  Through  this  action,  DOE  is 
extending  the  deadline  for  the 
submission  of  responses  to  the  notice  of 
inquiry  for  guidelines  for  the  voluntary 
reporting  of  greenhouse  gas  emissions, 
their  reduction,  and  carbon  fixation 
achieved  through  any  measure. 

OATES:  This  action  extends  the  deadline 
for  submission  of  responses  to 
September  27. 1993. 

ADDRESSES:  Written  comments  should 
be  submitted  in  quadruplicate  to  Ms. 
)ean  Vemet,  Office  of  Environmental 
Analysis  (PO-60),  U.S.  Department  of 
Energy,  1000  Independence  Ave.  SW., 
Washington.  DC  20S85. 

FOR  FURTHBt  INFORMATION  CONTACT: 

Ms.  Jean  Vernet,  at  ffie  address  above,  or 
by  tdephone  at  (202)  586-4755. 
SUPPLEMENTARY  INFORMATION:  On  )uly 
27. 1993.  DOE  published  a  notice  of 
inquiry  for  the  development  of  the 


guidelines  fr»r  the  voluntary  reportiog  of 
greenhouse  gas  eraissioos,  their 
reduction,  and  carbon  fix^on  (58  FR 
40116).  Under  section  1605(b)  ot  the 
Energy  Policy  Act  of  1992  (^ACT;  Pub. 
L.  102-486).  the  Secretary  of  &iergy 
udth  the  Energy  Information 
Administratum  (ElA)  is  to  est^lish  a 
voluntary  reportii^  system  and  dat^iase 
on  emissions  of  greeri^use  gases 
(CiHC^).  reductions  of  these  gases,  and 
carbon  fixation.  The  notice  is  directed  at 
obtaining  information  that  will  be  usehil 
in  devefopii^  the  guidelines  for  the 
voluntary  reporting  program  required 
under  section  160^Kl)- 

A  number  of  requests  for  an  extension 
of  the  deadline  for  submissions  have 
been  made,  citing  the  participation  of 
individuals  and  groups  in  related 
international  meetings  on  the  sul^ect  of 
greenhouse  gas  reductions  whidi  were 
scheduled  concurrent  to  the  comment 
period,  and  the  complexity  of  the  issues 
involved  in  the  reporiirtg  program. 

In  response  to  these  requests,  DC%  has 
decided  to  allow  an  additional  diirty* 
day  period  for  submission  of  public 
comments.  The  comment  period  will 
close  on  September  27, 1993. 

Issued  in  Washington,  DC  on  August  10, 
1993. 

Susan  F.  Tierney, 

Assistant  Secretary.  Office  of  Policy, 

Planning,  and  Proffum  Evaluation. 

(FR  Doc  93-19859  Filed  8-15-93;  8:45  am] 

BILUNQ  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

pocket  Nos.  CP93-696-000,  et  al.] 

CNG  Transmission  Corp.,  st  a)., 

Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  (Commission: 

1.  CNG  Transmission  Corporation 
[Docket  Na  (793-595-000) 

August  4, 1993. 

Take  notice  that  on  July  30, 1993, 

CNG  Transmission  Corporation  IQ4C3, 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
(IP93-596-000  an  application  for  an 
order  to  vacate  the  ord«r  issued  in 
Docket  No.  (3*76-289  whidi  authorized 
C34G*s  pipeline  LA-26  located  in  the 
Vermilion  area  of  offshore  Louisiana  or. 
in  lieu  thereof,  an  application  under 
section  7(b)  of  the  Natural  Cias  Act  for 
permission  and  approval  to  abandon 
pipeline  LA-26  by  sale  to  Midcon 
of^ore,  Inc.  (Midcon).  all  as  more  fully 
set  forth  in  the  application  which  is  on 


file  with  the  Ckunmission  and  open  to 
public  inspediofn. 

CNG  states  that  its  predecessor. 
Consolidated  C^s  Supply  Ckrrporation. 
and  Panhandle  Eastern  Pipeline 
Company  were  authorized  to  construct 
pipeline  LA-26  by  order  issued  July  25, 
1978,  in  Docket  No  CP78-289  (4  FERC 
1  61,083). 

CiNG  asserts  that  although  the 
Commission  certificated  the  12-4ndi,  5.B 
mile  pipeline  as  a  transmission  facility, 
the  pipeline  serves  a  gathering  fuiH:lion 
uncfor  the  Commission  modified 
Farmland  criteria  as  set  forth  in 
Amerada  Hess  Corp.  et  al. 

CNG  further  states  that  since  it  will  be 
shedding  virtually  all  of  its  sales  market 
as  a  part  of  the  restructuring  imder 
Order  No.  636  and  will  not  be  acquiring 
gas  supplies  in  the  fixture,  it  no  longer 
requires  the  use  of  this  facility. 

CoBuneat  date:  August  25, 1993,  in 
acGCHdance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Company 

(Docket  No.  CP93-597-0001 
August  4. 1993. 

Take  notice  that  on  July  30, 1993, 
Trunkline  (^  Cfompany  (Trunkline), 

P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  file  in  Docket  No.  CP93-597-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  (^s  Ad  for  permission 
and  ap{Hoval  to  abandon  a 
transp^ation  service  provided  to 
Amoco  Energy  Trading  Comptany 
(Amoco),  formerly  Pan  American 
Petroleim  Corporation,  and  a  deli^Wy 
point,  which  was  authorized  in  Docket 
No.  (3*70-269-000.  all  as  more  fixlly  set 
forth  in  the  applicatfon  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  abandon  an 
interruptible  transportation  service 
being  performed  undte*  a  transportation 
agreement  dated  April  3, 1970. 

Trunkline  states  that,  in  accordance 
with  Article  VI  of  the  agreement,  Amoco 
gave  Trunkline  written  notice  by  letter 
dated  June  29,1993,  of  its  desire  to 
terminate  the  agreement.  Trunkline 
explains  that  the  service  involves  the 
transportation  of  up  to  20.000  Mcf  per 
day  of  natural  gas  for  Amoco’s  account 
from  the  Northeast  Ramsey  Field  Area 
in  Colorado  (bounty,  Texas,  to  the 
delivery  point  in  Waller  (bounty,  Texas. 
Trunkline  states  that  the  a^umnent  is 
on  file  as  Trunkline's  Rate  Schedule 
PT-1. 

Trunkline  advises  thaL  upon 
receiving  authorization  to  abandon  the 
delivery  point.  Trunkline  and  Amoco 
would  reverse  the  physical  flow  of  the 
meter  at  the  delivery  point  to  receive  gas 
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from  Amoco,  pursuant  to  Trunkline’s 
blanket  certiHcate  issued  in  Docket  No. 
CP83-84-000.  Trunkline  avers  that, 
since  the  new  receipt  meter  would  be 
located  at  the  same  site  as  the  existing 
delivery  meter,  on  existing  right-of-way, 
no  environmental  impact  is  expected 
with  regard  to  the  ab^donment. 
Trunkline  states  that  there  would  be  no 
cost  associated  with  the  abandonment 
since  Amoco  would  reimburse  it  for  the 
cost  of  reversing  the  flow  of  gas. 

Comment  date:  August  25. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Trunkline  Gas  Company 
(Docket  No.  CP93-602-€00] 

August  4, 1993. 

Take  notice  that  on  August  2, 1993, 
Trunkline  Gas  Company  (Trunkline), 

P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  an  application  with  the 
Commission  in  Docket  No.  CP93-602- 
000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  interruptible 
transportation  services  provided  to 
Louisiana  Industrial  Gas  Supply  System 
(LIGS),  as  authorized  in  Docket  Nos. 
CP84-759-000  and  CP8S-167-000.  all 
as  more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
infection. 

Trunkline  proposes  to  abandon 
interruptible  transportation  services 
provide  to  liGS  under  Trunkline's 
FERC  Rate  Schedules  T-89  and  T-97.» 
Trunkline  states  that  LiGS  requested 
termination  of  these  services  via  letter 
dated  March  1, 1993.  No  facilities 
would  be  abandoned  in  this  proposal. 

Comment  date:  August  25, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP93-593-000i 
August  4, 1993. 

Take  notice  that  on  July  20, 1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP93-593-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
natural  gas  emergency  exchange  service 
with  ANR  Pipelines  ^mpany  (ANR), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

iWhandle  states  that  by  Commission 
order  issued  December  9. 1977,  as 
amended,  in  Docket  Nos.  CP77-253-000 


*  See  the  respective  orders  at  31  FERC  1 62,032 
(1965)  and  34  FERC  1  62.253  (1966). 


and  Cy78-8-000,  (1  FERC  1  61,232) 
Panhandle  and  ANR  were  authorized, 
among  other  things,  to  exchange  on  an 
emergency  gas-for-gas  basis  up  to 
100,000  Mcf  of  natural  gas  per  day  at  the 
interconnection  between  the  pipeline 
facilities  of  Panhandle  and  ANR  in 
Defiance  County,  Ohio.  Such  exchange 
is  made  in  accordance  with  a  Letter 
Agreement  between  Panhandle  and 
ANR  dated  August  19, 1977  which  is 
currently  designated  as  Rate  Schedule 
E-10  in  Original  Volume  No.  2  of 
Panhandle’s  FERC  Gas  Tariff. 

Panhandle  states  that  this  service  is 
no  longer  required  and  that  ANR  has 
filed  to  abandon  its  related  part  of  this 
service  in  the  Docket  No.  CP93-320-000 
proceeding.  No  facilities  are  proposed  to 
be  abandoned. 

Comment  date:  August  25, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Williams  Natural  Gas  Company 

(Docket  No.  CP93-604-0001 
August  5, 1993. 

Take  notice  that  on  August  2. 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP93-604-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR)  for  authorization  to  abandon 
the  direct  sale  of  gas  to  the  Longbranch 
Trailer  Park  (Lon^ranch)  and  to 
convert  the  direct  sale  facilities  located 
in  Sedgwick  County.  Kansas,  to  a  town 
border  delivery  for  Western  Resources. 
Inc.  (WRI),  under  the  blanket  certificate 
issu^  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

WNG  states  that  in  1992  the  owner  of 
the  Longbranch  Trailer  Park  requested 
that  WRI  assume  the  distribution  of  gas 
within  the  park.  WRI  agreed  to  the 
distribution  and  WNG  now  seeks 
authority  to  abandon  the  direct  sale  to 
Longbranch  and  convert  the  facilities 
horn  a  direct  sale  status  to  an  additional 
town  border  delivery  for  WRI.  The 
volume  of  gas  delivered  will  remain  the 
same. 

Comment  date:  September  20, 1993, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Cmnpany 

(Docket  No.  CP93-606-0001 
August  5, 1993. 

Take  notice  that  on  August  2. 1993. 
United  Gas  Pipe  Lirie  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP93- 
606-000  a  request  pursuant  to  §  157.205 


of  the  Commission’s  Regulations  for 
permission  and  approval  to  abandon 
approximately  6.2  miles  of  pipeline  and 
meter  station  formerly  serving  Arkansas 
Louisiana  (Os  Company  (Arkia)  located 
in  Bossier  Parish,  Louisiana  under 
Arkla’s  blanket  certificate  issued  in 
Docket  No.  CP82-430-000.  pursuant  to 
section  7  of  the  Natural  (Os  Act.  all  as 
more  folly  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  abandon,  in  place, 
approximately  12,125  feet  of  12-inch 
pipeline  and  approximately  13,648  feet 
of  8-inch  pipeline  of  TPL  218; 
approximately  6,883  feet  of  8-inch 
pipeline  of  FPL  401;  and  to  abandon,  by 
removal,  a  6-inch  meter  station  at  the 
Bossier  City  (Ote  station  in  Bossier 
Parish.  Louisiana  used  to  provide  sales 
service  to  Arkia.  United  states  that  on 
February  2. 1993,  United  was 
authorized  to  abandon  its  (^ligation  to 
serve  Arkia  and  that  these  facilities  are 
not  ciurently  in  use.  United  states  that 
no  existing  service  to  any  customer 
would  be  affected  by  the  abandonment 
of  these  facilities  and  that  the 
abandonment  would  be  accomplished 
without  detriment  or  disadvantage  to  its 
other  customers.  United’s  tariff  does  not 
prohibit  the  proposed  modification  of 
facilities,  it  is  indicated. 

Comment  date:  September  20. 1993, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

7.  Williams  Natural  Gas  Company 

(Docket  No.  CP93-600-000] 

August  5, 1993. 

Take  notice  that  on  July  30, 1993, 
Williams  Natural  (kis  Company  (WNG). 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CI^3-600-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
utilize  facilities  originally  installed  for 
NGPA  section  311  transportation  to 
Midcoast  Energy  Resources.  Inc. 
(Midcoast)  under  WNG’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  folly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  utilize  facilities 
originally  installed  for  NGPA  section 
311  transportation  to  Midcoast  for  its 
plant  in  lUce  County,  Kansas  at  a  cost 
of  $4,610,  to  be  reimbursed  by  Midcoast. 
It  is  stated  that  there  would  bie  no 
detriment  to  WNG’s  other  customers. 

Comment  date:  September  20, 1993, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 
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8.  Tennessee  Gas  Pipeline  Company 
(Docket  No.  CP93-616-000J 

August  6, 1993. 

Take  notice  that  on  August  3, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milam,  Houston, 

Texas  77002,  filed  in  Docket  No.  CP93- 
616-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  Tennessee  to  (i) 
provide  a  firm  transportation  service  on 
behalf  of  Columbus  Southern  Power 
Company  (Columbus  Southern),  and  (ii) 
construct  new  pipeline  facilities  to 
provide  that  firm  transportation  service, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  ojien  to  the  public  for 
inspection. 

Tennessee  states  that  it  proposes  a 
firm  transportation  service  of  a 
maximum  daily  quantity  of  up  to 
117,000  Dth  for  Columbus  Southern 
through  a  new  17-mile  pipeline  lateral 
extending  from  Tennessee’s  “200” 
mainline  system  to  the  site  of  a 
Columbus  Southern  electrical 
generation  facility  in  Conesville,  Ohio. 
The  estimated  cost  of  the  lateral  is 
$7,180,178,  it  is  stated.  Tennessee 
further  states  that  the  proposed  facilities 
will  be  initially  financed  with  funds  on 
hand.  Tennessee  proposes  to  recover  the 
cost  of  that  lateral  facility  through  an 
incremental  rate. 

Comment  date:  August  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  CNG  Transmission  Corporation 
(Docket  No.  CP93-607-0001 

August  6, 1993. 

Take  notice  that  on  August  2, 1993, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP93-607-000  an  application  under 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  pipeline  facilities  in  Clearfield 
County,  Pennsylvania  by  sale  to 
shawmut  Development  Company,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  the  facilities  to  be 
abandoned  by  CNG  consist  of 
approximately  14.9  miles  of  pipeline 
ranging  in  size  from  2  to  3-inches.  CNG 
states  that,  although  there  are  no  sales 
points  located  on  the  facilities,  five 
interruptible  shippers  transport  natural 
gas  utilizing  the  facilities.  Q<JG  further 
states  that  there  are  receipt  point  for  two 
gas  purchase  contracts  on  the  facilities 
and  the  Shawmut  would  transport  this 


gas  for  CNG  without  fee  for  the 
remaining  life  of  the  contracts. 

CNG  asserts  that  although  the 
facilities  v.ere  classified  as  transmission 
and  gathering  facilities,  and  treated  as 
jurisdictional  facilities  by  CNG,  the 
facilities  ser\'e  a  gathering  function 
under  the  Commission  modified 
Farmland  criteria  as  set  forth  in 
Amerada  Hess  Corp.  et  al. 

CNG  further  states  that  it  will  be 
shedding  virtually  all  of  its  sales  market 
as  a  part  of  the  restructuring  under 
Order  No.  636.  CNG  asserts  that  the  sale 
of  these  facilities  would  not 
significantly  impact  its  ability  to  serve 
any  remaining  sale  obligations  and  that 
it  would  continue  to  purchase  gas 
connected  to  the  facilities  until  the  gas 
purchase  contracts  terminate  or  are 
assigned  to  other  purchasers. 

Comment  date:  August  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the,  end  of  this  notice. 

10.  Williams  Natural  Gas  Company 
(Docket  No.  CP93-61 7-000] 

August  6, 1993. 

Take  notice  that  on  August  3, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP93-61 7-000  a 
request  pursuant  to  §  157.205  of  the 
Commission’s  regulations  tmder  the 
Natural  Gas  Act  (18  CFR  157.205),  for 
authorization  to  utilize  facilities 
originally  installed  for  the  delivery  of 
NGPA  Section  311  transportation  gas  to 
Midcoast  Energy  Resoim:es,  Inc. 
(Midcoast)  for  other  purposes,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-4 79-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states  that  it  proposes  to  utilize 
the  NGPA  Section  311  facilities 
installed  to  deliver  transportation  gas  to 
Midcoast  for  the  Augusta  power  plant 
located  in  Butler  County,  Kansas,  for 
any  purpose.  WNG  further  states  that 
the  cost  to  construct  the  facilities  was 
$7,760  which  was  reimbursed  by 
Midcoast. 

WNG  says  that  this  change  is  not 
prohibited  by  an  existing  tarifi  and  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  specific  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  September  20, 1993, 
in  accordance  with  Standard  paragraph 
G  at  the  end  of  this  notice. 


11.  Arkla  Energy  Resources  Company 
(Docket  No.  CP93-601-0001 
August  6, 1993. 

Take  notice  that  on  July  30, 1993, 

Arkla  Energy  Resources  Company  (AER) 
525  Milam  St.,  Shreveport,  Louisiana 
71101,  filed  in  Docket  No.  CP93-601- 
000  an  application  pursuant  to  sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act  for 
certificate  of  public  convenience  and 
necessity  and  abandonment  authority 
necessary  to  construct  new  pipelines 
facilities  and  abandon  by  lease  capacity 
in  new  and  existing  pipeline  facilities 
located  in  the  states  of  Oklahoma, 
Arkansas  and  Mississippi,  as  more  fully 
set  forth  in  The  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  states  that  it  seeks  authority  (1) 
to  construct,  own  and  operate  a  new 
pipeline  with  a  capacity  of  300  MMcf 
per  day  extending  from  the  eastern 
terminus  of  AER’s  Line  AC  near 
Glendale,  Arkansas  to  a  point  of 
interconnection  for  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  at  or  near  the  Shaw  Compres^r 
Station  in  Bolivar  County,  Mississippi 
(Line  ACE)  and  to  provide  service 
through  such  facilities;  (2)  to  abandon  to 
by  lease,  Texas  Eastern  firm  capacity  of 
250  MMcf  per  day  in  Line  ACE  and 
certain  existing  facilities  piu^uant  to  a 
capacity  lease  agreement  (Agreement) 
between  AER  and  Texas  Astern;  and  (3) 
to  reacquire  the  leased  capacity  upon 
the  expiration  or  termination  of  the 
Agreement. 

It  is  stated  that  the  proposed  pipeline 
facilities,  known  as  Line  ACE,  will 
consist  of  approximate  84  miles  of 
pipeline  (four  (4)  miles  of  36-inch  and 
the  remainder  30-inch  diameter),  an 
8,850  horsepower  compressor  station 
and  appurtenant  facilities  with  an  initial 
capacity  of  approximately  300  MMcf  per 
day.  The  compressor  station,  consisting 
of  two  compressor  units  and  ancillary 
facilities,  will  be  located  near  Star  City, 
Arkansas.  AER  estimates  that  the  cost  of 
constructing  the  Line  ACE  facilities  will 
be  approximately  $96.1  million, 
including  overheads.  AER  states  that  the 
proposed  facilities  will  be  financed  from 
available  funds  or  short-term 
borrowings. 

Under  tne  Agreement,  Texas  Eastern 
will  lease  firm  capacity  of  up  to  250,000 
MMBtu  per  day  in  AER’s  transmission 
system  from  the  outlet  of  AER’s 
Chandler  Compressor  Station  on  Line 
AC  in  Latimer  County,  Oklahoma  to  a 
primary  point  of  delivery  at  the  eastern 
terminus  of  the  new  Line  ACE  in 
Bolivar  County,  Mississippi,  for  a 
priinary  term  of  ten  years.  The 
Agreement  also  allows  Texas  Eastern  to 
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utilize  the  leased  capacity  to  aa:ess  up 
to  83,000  MMBtu  per  day  of  wellhead 
supplies  through  AER  gathering 
facilities  located  in  the  specif!^ 
Gathering  Area.  AER  propose  to  charge 
Texas  Eastern  an  annual  rental  of  $24.5 
million.  AER  states  that  it  will  continue 
to  own,  maintain  and  operate  the 
facilities  subject  to  the  Agreement  and 
retains  full  rights  to  utilize  capacity  in 
such  facilities  in  excess  of  Texas  Eastern 
utilization.  AER  also  requests  that  the 
Commission  issue  per-granted 
certificate  authority  to  reacquire  the 
leased  capacity  upon  expiration  or 
termination  of  the  Agreement  and  to 
treat  the  Agreement  for  accounting  and 
rate  purposes  as  an  “operating  lease” 
pursuant  to  the  Uniform  System  of 
Accounts  for  Natural  Gas  Companies. 

AER  state  that  it  will  offer  services 
throu^  the  portions  of  Line  ACE 
capacity  not  subject  to  the  Texas  Eastern 
Agreement  on  an  open-access  basis 
pursuant  to  its  existing  rate  schedules 
and  proposed  to  charge  the  applicable 
effective  rates  as  provided  in  its  FERC 
Gas  Tariff.  AER  requests  pre-granted 
approval  to  recover  the  costs  of  such 
facilities  on  a  rolled-in  basis  in  future 
AER  section  4  rate  proceedings. 

Comment  date:  August  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Arkla  Energy  Resources  Company 
IDocket  No.  CP93-601-0001 
August  6, 1993. 

Take  notice  that  on  July  30, 1993, 
Arkla  Energy  Resources  Company  (AER) 
525  Milam  St.,  Shreveport,  Louisiana 
71101,  filed  in  Docket  No.  CP93-601- 
000  an  application  pursuant  to  sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act  for 
certificate  of  public  convenience  and 
necessity  and  abandonment  authority 
necessary  to  construct  new  pipeline 
facilities  and  abandon  by  lease  capacity 
in  new  and  existing  pipeline  facilities 
located  in  the  states  of  Oklahoma, 
Arkansfis  and  Mississippi,  as  more  fully 
set  forth  in  The  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  states  that  it  seeks  authority  (1) 
to  construct,  own  and  operate  a  new 
pipeline  with  a  capacity  of  300  MMcf 
per  day  extending  from  the  eastern 
terminus  of  AER’s  Line  AC  near 
Glendale.  Arkansas  to  a  point  of 
interconnection  for  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  at  or  near  the  Shaw  Compressor 
Station  in  Bolivar  County,  Mississippi 
(Line  ACE)  and  to  provide  service 
through  such  facilities;  (2)  to  abandon 
by  lease,  Texas  Eastern  firm  capacity  of 
250  MMcf  per  day  in  Line  ACE  and 


certain  existing  facilities  pursuant  to  a 
capacity  lease  agreement  (Agreement) 
between  AER  and  Texas  Eastern;  and  (3) 
to  reacquire  the  leased  capacity  upon 
the  expiration  or  termination  of  the 
Agreement. 

It  is  stated  that  the  proposed  pipeline 
facilities,  known  as  Line  ACE,  will 
consist  of  approximately  84  miles  of 
pipeline  (four  (4)  miles  of  36-inch  and 
the  remainder  30-inch  diameter),  an 
8,850  horsepower  compressor  station 
and  appurtenant  facilities  with  an  initial 
capacity  of  approximately  300  MMcf  per 
day.  The  compressor  station,  consisting 
of  two  compressor  units  and  ancillary 
facilities,  will  be  located  near  Star  City, 
Arkansas.  AER  estimates  that  the  cost  of 
constructing  the  Line  ACE  facilities  will 
be  approximately  $96.1  million, 
including  overheads.  AER  states  that  the 
proposed  facilities  will  be  financed  from 
available  funds  or  short-tenn 
borrowing. 

Under  the  Agreement,  Texas  Eastern 
will  lease  firm  capacity  of  up  to  250,000 
MMBtu  per  day  in  AER’s  transmission 
s)rstem  from  the  outlet  of  AER's 
Chandler  Compressor  Station  on  Line 
AC  in  Latimer  County.  Oklahoma  to  a 
primary  point  of  delivery  at  the  eastern 
terminus  of  the  new  Line  ACE  in 
Bolivar  County.  Mississippi,  for  a 
primary  term  of  ten  years.  The 
Agreement  also  allows  Texas  Eastern  to 
utilize  the  leased  capacity  to  access  up 
to  83,000  MMBtu  per  day  of  wellhead 
supplies  through  AER  gathering 
facilities  locat^  in  the  specified 
Gathering  Area.  AER  propose  to  chaige 
Texas  Eastern  an  annual  rental  of  $24.5 
million.  AER  states  that  it  will  continue 
to  own,  maintain  and  operate  the 
facilities  subject  to  the  Agreement  and 
retains  full  rights  to  utilize  capacity  in 
such  facilities  in  excess  of  Texas  Eastern 
utilization.  AER  also  requests  that  the 
Commission  issue  pre-granted 
certificate  authority  to  reacquire  the 
leased  capacity  upon  expiration  or 
termination  of  the  Agreement  and  to 
treat  the  Agreement  for  accoxmting  and 
rate  purposes  as  an  “operating  lease" 
pursuant  to  the  Uniform  System  of 
Accounts  for  Natural  Gas  ^mpanies. 

AER  state  that  it  will  offer  services 
through  the  portions  of  Line  ACE 
capacity  not  subject  to  the  Texas  Eastern 
Agreement  on  an  open-access  basis 
pursuant  to  its  existing  rate  schedules 
and  proposed  to  charge  the  applicable 
effective  rates  as  provided  in  its  FERC 
Gas  Tariff.  AER  requests  pre-granted 
approval  to  recover  the  costs  of  such 
facilities  on  a  rolled-in  basis  in  future 
AER  section  4  rate  proceedings. 

Comment  date:  August  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will  ■ 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenieiu:e  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unle^ss  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  th%  request.  If  no  protest  is 
filed  within  the  time  altow^  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Watson,  fr.. 

Acting  Secretary. 

IFR  Doc.  93-19766  Filed  8-16-93;  8:45  ami 
BILLING  CODE  Crir-OI-M 


Application  Filed  With  the  Commission 

August  6, 1993. 

Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

A.  Type  of  Application:  Amendment 
of  License. 

B.  Project  Number:  6221-028. 

C  Dote  Filed:  July  23, 1993. 

D.  Applicant:  Black  Creek  Hydro,  Inc. 

E.  Name  of  Project:  Black  Cr^k. 

F.  Location:  Black  Creek,  a  tributary  of 
the  North  Fork  Snoqualmie  River,  in 
King  County,  Washington. 

G.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

H.  Applicant  Contact:  Mr.  Toby 
Freeman,  Freeman  Consulting,  1300 
114th  Avenue  SE.,  suite  220,  Bellevue, 
WA  98004,  (206)  450-4096. 

,  I.  FERC  Contact:  Mr.  Steve  Hocking, 
(202) 219-2656. 

J.  Comment  Date:  August  31, 1993. 

K.  Description  of  Application:  The 
applicant  requests  Commission 
approval  to  amend  the  project’s  license 
to  delete  the  approved  overhead  115  kV 
transmission  line  and  approve  a  10.3- 
mile,  34.5-kV  underground  line. 
Approximately  8.3  miles  of  the 
proposed  line,  would  be  buried  within 
the  shoulder  of  existing  roads  on  land 
owned  by  the  Weyerhaeuser  Company. 
The  remaining  2  miles  would  be  buried 
along  King  County  roads  utilizing 
existing  easements. 

L.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 


all  capital  letters  the  title 
“COMMENTS,” 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,”  “PROTEST”  OR 
“MOTION  TO  INTERVENE,”  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N^.,  Washington,  DC  20426.  Motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — ^The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  applicant’s  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  93-19783  Filed  8-16-93;  8:45  am) 

BILLING  CODE  t717-«1-M 


pocket  No.  RP93-70-001] 

Black  Marlin  Pipeline  Co.;  Motion  to 
Place  Suspended  Rates  Into  Effect 

August  11, 1993. 

Take  notice  that  on  July  30, 1993, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  a  Motion  to 
Place  Suspended  Rates  Into  Efiect.  Black 
Marlin  is  submitting  Substitute  Third 
Revised  Sheet  No.  4,  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

Black  Marlin  states  that  the 
Commission’s  Order  issued  February  25, 
1993  in  the  captioned  docket  suspended 
Black  Marlin’s  filed  rates  to  be  effective 
August  1, 1993.  Black  Marlin  states  that 
it  is  moving,  pursuant  to  Section  154.67 
of  the  Commission’s  regulations,  to 
place  the  suspended  rates  into  effect  as 
of  August  1, 1993. 

Black  Marlin  states  that  copies  of  the 
filing  have  been  mailed  to  all  customers 
affected  by  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  metke  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-19787  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  C717-01-M 


[Docket  Nos.  TA93-1-21-002,  and  TQ93- 
6-21-0011 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  11, 1993. 

'Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  30, 1993,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  August  1, 1993: 

Thirty  Second  Revised  Sheet  No.  26C 

Columbia  states  that  the  instant  filing 
reflects  a  revision  to  Columbia’s  ITS 
rates  to  correct  the  development  of  the 
Current  TCRA  Surcharge  Adjustment  as 
developed  in  Columbia’s  Annual  PGA 
filing  at  Docket  No.  TA93-1-21  which 
became  effective  May  1, 1993.  The 
incorrect  rates  were  also  contained  in 
Columbia’s  Quarterly  PGA  filing 
effective  August  1, 1993  at  Docket  No. 
TQ-93-6-21.  The  Summer  Period  ITS 
rate  has  been  reduced  by  .12c/Dth  and 
the  Winter  Period  ITS  rate  has  been 
increased  by  .12e/Dth.  Any 
overcollections  of  the  Summer  Period 
TCRA  Surcharge  since  the  May  1993 
billings  will  be  refunded  to  the 
applicable  customers. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Columbia’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia’s  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

*  Secretary. 

[FR  Doc.  93-19784  Filed  8-16-93;  8:45  am) 
BILLING  CODE  C717-01-M 


Federal  Register  / 


[Docket  No.  TQ93-a-^4-000] 

Equitrans,  Inc.;  Proposed  Changes  in  ' 
FERC  Gas  Tariff 

August  11, 1993. 

Take  notice  that  on  July  30, 1993, 
Equitrans.  Inc.  (Equitrans)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  tarifi  sheets  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  to 
become  effective  August  1, 1993: 

First  Revised  Substitute  Forty-Third  Revised 

Sheet  No.  10 

First  Revised  Substitute  Thirty-First  Revised 

Sheet  No.  34 

Equitrans  states  that  the  filing 
implements  an  Out-of-Cycle  Purchased 
Gas  Cost  Adjustment  (PGA)  to  reflect  an 
increase  in  purchased  gas  costs  in  the 
Southwest  and  Appalachian  regions, 
and  the  increased  Account  No.  858 
demand  costs  incurred  as  the  result  of 
the  effective  restructuring  of  Kentucky 
West  Virginia  Gas  Company.  The  filing 
is  necessary  in  order  to  have  the  rates 
charged  to  Equitrans’  jurisdictional 
customers  more  closely  reflect  the 
experienced  cost  of  gas  being  incurred 
by  the  Applicant 

Concerning  the  purchased  gas  cost 
adjustment  under  Rate  Schedule  PLS 
Equitrans  states  that  there  is  no  change 
in  the  demand  cost  and  an  increase  in 
the  commodity  cost  of  $0.2305  per 
dekatherm  Dth.  The  purchased  gas  cost 
adjustment  to  Rate  Schedule  ISS  is  an 
increase  of  $0.1344  per  Dth. 

Pursuant  to  Section  154.51  of  the 
Commission’s  Regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  on  August  1, 1993. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

Ljois  D.  Cashell, 

Secretoiy. 

IFR  Doc.  93-19782  Filed  8-16-93;  8:45  ami 

BILUNO  CODE  «ri7-01-M 

[Docket  No.  ER93-32&-001] 

Georgia  Power  Co.;  Notice  of  Filing 
August  11. 1993. 

Take  notice  that  on  July  14, 1993, 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  revi^  tariff 
sheets  for  its  FERC  Electric  Tariff,  First 
Revised  Volume  No.  2  (partial 
requirements  service  which  will  replace 
certain  resale  restrictions  ordered 
deleted  by  the  Commission. 

Georgia  Power  states  that  the  tariff 
changes  comply  with  the  Commission’s 
Order  of  June  14. 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  25. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  servo  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19776  Filed  8-16-93:  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  ER93-839-000] 

MG  Electric  Power  Inc.;  Notice  of  Filing 

August  11, 1993. 

Take  notice  that  on  August  2, 1993, 
MG  Electric  Power  Inc.  (MG  Electric) 
tendered  for  filing  pursuant  to  Rule  207 
of  the  Commission’s  Rules  of  Practice 
and  Procedure,  18  CFR  385.207,  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  Rate  Schedule  No.  1,  to  be 
effective  on  November  30, 1993. 

MG  Electric  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  MG  Electric 
purchases  power,  including  capacity 
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and  related  services  from  electric 
utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers. 
MG  Electric  will  be  functioning  as  a 
marketer.  In  MG  Electric’s  marketing 
transactions.  MG  Electric  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties.  All  sales  will  be  at  arms- 
length,  and  no  sales  will  be  made  to 
affiliated  entities.  In  transactions  where 
MG  Electric  does  not  take  title  to  the 
electric  power  and/or  energy,  MG 
Electric  will  be  limited  to  the  role  of  a 
broker  and  charge  a  fee  for  its  services. 
MG  Electric  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  MG  Electric  does  not  currently 
have  or  contemplate  acquiring  title  to 
any  electric  power  transmission  or 
generation  facilities. 

Rate  schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  25. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

IFR  Doc.  93-19777  Filed  8-16-93;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP92-73-000] 

National  Fuel  Gas  Supply  Corp.; 
Infonnal  Settlement  Conference 

August  11, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  at  10  a.m.  on 
Tuesday,  August  24. 1993.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE., 
Washington.  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-captioned  proceeding. 


43628 
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Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Joanne  Leveque  at  (202)  208-5705. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19785  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  C717-01-M 


[Docket  No.  CP93-630-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

August  11,  1993. 

Talie  notice  that  on  August  9, 1993, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-630-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  upgrade  an 
existing  delivery  point  to  accommodate 
increased  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company,  Division 
of  UtiliCorp  United  (Peoples)  under 
Northern’s  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  is  on 
file  with  the  Commission  and  open  to 
the  public  inspection. 

Northern  proposes  to  upgrade  the 
Northup  #1  town  border  station,  located 
in  Martin  County,  Minnesota,  to 
accommodate  increased  deliveries  of  gas 
to  Peoples  for  resale  to  residential  and 
commercial  customers.  Northern 
advises  that  Peoples  has  requested 
increased  service  due  to  expansion  to 
new  areas  which  previously  have  not 
been  supplied  with  natural  gas. 

Northern  projects  that  the  proposed 
peak  day  and  annual  volumes  would 
amount  to  450  Mcf  per  day  and  59,042 
Mcf,  as  compared  to  present  volumes  of 
360  Mcf  per  day  and  37,479  Mcf. 
Northern  states  that  the  deliveries  of  gas 
would  be  made  pursuant  to  currently 
effective  service  agreement(s)  with 
Peoples  and  that  People’s  current  firm 
entitlement  is  sufficient  to  service  this 
increased  load.  Northern  estimates  that 
the  proposed  upgrade  would  cost 
$21,242. 

Any  person  or  the  Commission’s  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157,205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19773  Filed  8-16-93;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP93-16S-000] 

OkTex  Pipeline  Co.;  Application 

August  11, 1993. 

Take  notice  that  on  August  6, 1993, 
OkTex  Pipeline  Company  (OkTex)  filed 
in  Docket  No.  RP93-165-000  an 
application  pursuant  to  section  4  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  increase  OkTex’s  rates. 

OkTex  states  that  it  proposes  to 
increase  its  rates  in  order  to  take  into 
account  an  increase  in  rates  base,  in 
depreciation  expense,  and  ad  valorem 
taxes.  OkTex  asserts  that  the  increase 
will  allow  OkTex  to  earn  a  reasonable 
rate  of  return  on  its  investment. 

OkTex  states  that  copies  of  the  filing 
are  being  mailed  to  tbe  customers  and 
interested  state  regulatory  agencies 
shown  on  the  service  list. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  tbe 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19781  Filed  8-16-93;  8:45  am| 
BILUNG  CODE  S717-01-M 


[Docket  No.  ER93-845-000] 

Public  Service  Electric  and  Gas  Co.; 
Filing 

August  11,- 1993. 

Take  notice  that  Public  Service 
Electric  an  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey,  on  behalf  of  itself 
and  Baltimore  Gas  and  Electric 
Company  (BG&E)  of  Baltimore, 

Maryland  on  August  4, 1993,  tendered 
for  filing  an  agreement  for  the  sale, 
purchase,  and/or  exchange  of 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM)  Installed  Capacity 
Credits.  Pursuant  to  the  agreement.  PJM 
Installed  Capacity  Credits  will  be  sold, 
purchased,  and/or  exchanged  at  a  rate 
not  to  exceed  the  rate  for  purchasing 
capacity  as  set  forth  in  the  appropriate 
schedule  of  the  PJM  Agreement. 

Copies  of  the  filing  have  been  served 
upon  BG&E  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  25, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19786  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP93-14S-001] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Adjustment  Filing 

August  11, 1993. 

Take  notice  that  on  July  30, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  an  amendment  to  its 
filing  on  July  1  of  a  transportation  cost 
rate  adjustment  (TCRA).  Tennessee 
states  that  this  amendment  reflects 
modifications  required  by  the 
Commission’s  order  of  June  30, 1993,  in 
Docket  No.  RS92-23.  Tennessee  Gas 
Pipeline,  64  FERC  ^61,020  (1993)  and 
the  service  levels  resulting  firom  final 
customer  elections.  Tennessee  requests 
that  the  following  tariff  sheet  be 
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accepted  and  allowed  to  go  into  effect 
September  1, 1993,  concurrent  with  the 
implementation  of  the  restructured  tariff 
nied  in  Docket  No.  RS92-23: 

Substitute  Original  Sheet  No.  30. 

Tennessee  states  that  the  Tiling 
reflects  annual  costs  of  $36,855,275  and 
firm  billing  determinants  for  the  annual 
period  September  1993-July  1994.  The 
billing  determinants  are  the  maximum 
daily  quantities  for  Rate  Schedules  FT- 
A  and  FT-G,  and  the  imputed 
determinants  for  the  one  part  rate  under 
Rate  Schedule  FT-GS.  The  levels  of 
service  under  these  schedules  have  been 
determined  from  the  service  elections 
provided  by  customers  in  Docket  No. 
RS92-23.  Utilizing  these  costs  and 
billing  determinants,  Tennessee  has 
deriv^  a  demand  surcharge  of  $0.62 
dth  and  a  volumetric  surcharge  under 
Rate  Schedule  FT-GS  of  $0.0387  per 
dth,  which  is  designed  as  a  60%  load 
factor  derived  rate.  The  commodity 
portion  of  the  recovery  results  in  the 
adjustment  of  $.0047. 

Tennessee  has  requested  an  eflective 
date  of  September  1, 1993,  or 
alternatively  the  date  established  by 
Commission  order  far  implementation 
of  Tennessee’s  restructuring. 

Any  person  desiring  to  protest  said 
niing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  IX)  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

LAis  D.  Cashell, 

Secretajy. 

IFR  Doc.  93-19780  Filed  8-16-93;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP93-151-001] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Adjustment  Filing 

August  11, 1993. 

Take  notice  that  on  July  30, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  an  amendment  to  its 
filing  on  July  1  of  its  gas  supply 
realignment  (GSR)  demand  rate 
adjustment.  Tennessee  states  that  this 
amendment  is  being  made  to  reflect  the 
Commission’s  order  of  March  16, 1993, 
in  Docket  No.  RS92-23.  Tennessee  Gas 


Pipeline.  62  FERC  161,250  (1993). 
Tennessee  requests  that  the  following 
tariff  sheet  be  accepted  and  allowed  to 
go  into  effective  September  1, 1993, 
concurrent  with  the  implementation  of 
the  restructured  tariff  filed  in  Docket 
No.  RS92-23: 

Second  Substitute  Original  Sheet  No.  30 
Original  Sheet  No.  397A 

Tennessee  states  that  the  filing 
reflects  the  same  annual  costs  of 
$34,717,434  as  the  July  1  filing.  The 
firm  billing  determinants  for  the  annual 
period  September  1993 — July  1994  have 
been  adjusted  to  reflect  Commission’s 
determination  concerning  conversion  of 
part  157  service  to  part  287  service.  The 
billing  determinants  are  the  maximum 
daily  quantities  for  Rate  Schedules  FT- 
A  and  FT-G,  and  the  imputed 
determinants  for  the  one  part  rate  under 
Rate  Schedule  FT-GS.  The  levels  of 
service  under  these  schedules  have  been 
determined  from  the  service  electronics 
provided  by  customers  in  Docket  No. 
RS92-23.  Utilizing  these  costs  and 
billing  determinants,  Tennessee  has 
derived  a  demand  surcharge  of  $0. 

_ dth  and  a  volumetric  surcharge 

under  Rate  Schedule  FT-GS  of  $0.0411 
per  dth,  which  is  designed  as  a  60% 
load  factor  derived  rate. 

Tennessee  has  requested  an  effective 
date  of  September  1, 1993,  or 
alternatively  the  date  established  by 
Commission  order  for  implementation 
of  Tennessee’s  restructuring. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19779  Filed  8-16-93;  8:45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  GT93-57-«00} 

Tennessee  Gas  Pipeline  C04  Notice  of 
Tariff  Filing 

August  11, 1993. 

Take  notice  that  on  August  4. 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  Third 
Revised  Sheet  No.  75  to  Original 


Volume  No.  2  of  its  FERC  Gas  Tariff  to 
be  effective  January  1, 1993. 

Tennessee  states  that  the  sole  purpose 
of  this  tariff  sheet  is  to  revise  the 
Maximum  Daily  Transportation 
Quantity  to  20,605  Dth  per  day  for  the 
period  January  1,1993  through 
December  31, 1995,  under  Tennessee’s 
Rate  Schedule  T-20. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 

Washington,  E)C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR.  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  18, 
1993.  Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19775  Filed  8-16-93;  8:45  ami 
BILLINO  CODE  f717-01-H 

Pocket  Nos.  RP85-177-109  and  RP85-177- 
110] 

Texas  Eastern  Transmission  Corp.; 
Refund  Reports 

August  11, 1993. 

'Take  notice  that  on  June  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  reports  of  refunds  made 
in  compliance  with  Ordering  Paragraphs 
(B)  and  (F)  of  the  Commission’s  order 
issued  April  28, 1993. 

Texas  Eastern  states  that  it  made  a 
PGA  refund  of  $21,065,801.00  and  a  Gas 
Supply  Inventory  Reservation  Charge 
rehind  of  $6,072,700.97  to  its 
jurisdictional  customers  on  May  28, 
1993. 

Texas  Eastern  states  that  a  copy  of  the 
refund  summary  schedule  and  detailed 
calculations  of  their  individual  refund 
amounts  was  sent  to  each  of  Texas 
Eastern’s  affected  customers,  and  was 
also  sent  to  the  respective  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filings  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 


43630 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Notices 


Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copes  of  these  filings 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-19788  Filed  8-16-93;  8;45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP93-162-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  11, 1993. 

Take  notice  that  July  30, 1993, 
Transcontinental  Gas  Pipie  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Original  Sheet 
Nos.  483-489,  with  a  proposed  effective 
date  of  September  1, 1993. 

In  response  to  the  Order  issued  on 
May  14, 1993,  in  TGPL’s  Docket  No. 
RS92-86-000,  TGPL  has  filed  to  revise 
its  FERC  Gas  Tariff  to  provide  a  Form 
of  Service  Agreement  for  Pipeline 
Interconnect  Balancing  Agreements 
(PIBA).  TGPL  states  that  the  tariff  sheets 
contain  procedures  that  describe  the 
general  manner  in  which  PIBAs  will 
function  at  TGPL  pipeline 
interconnects.  By  this  filing,  TGPL 
requests  that  the  Commission  authorize 
TGPL  to  flow  through  its  existing  cash¬ 
out  account  those  amounts  associated 
with  the  resolution  of  imbalances  under 
PIBAs  voluntarily  entered  into  by  TGPL. 

TGPL  states  that  it  is  serving  a  copy 
of  the  instant  filing  to  its  customers. 
State  Commissions  and  other  interested 
parties.  " 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-19789  Filed  8-16-93;  8:45  am) 
8ILUNQ  CODE  S717-01-M 


[Docket  No.  GT93-51-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Report  of  Refunds 

August  11, 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  on  June 
30, 1993,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  Refund  Report  made 
in  accordance  with  Sections  34  through 
37  of  the  General  Terms  and  Conditions 
of  TCPL’s  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1. 

TCPL  states  that  on  June  30, 1993,  it 
refunded  $64,603.30,  including  interest, 
to  its  sales  and  transportation  customers 
in  connection  with  Inducer  Settlement 
Payment  (PSP)  Charges  collected  over 
the  period  may  1, 1992  through  April 
30, 1993  and  Litigant  Producer 
Settlement  Payment  (LPSP)  Charges 
collected  over  the  period  June  1, 1992 
through  May  31, 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NW., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1989)).  All  such  protests  should  be 
filed  on  or  before  August  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  the  proceeding  need  not  file 
a  motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-19774  Filed  8-16-93;  8:45  am) 
BILUNQ  CODE  S717-01-M 


[Docket  No.  ER93-844-000] 

West  Texas  Utilities  Co.;  Notice  of 
Rling 

August  11, 1993. 

Take  notice  that  on  August  3, 1993, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  Agreement  for 
Transmission  Wheeling  Service  between 
WTU  and  Southwestern  Electric  Service 


Company  (SESCO)  in  unexecuted  form. 
Under  the  Agreement,  WTU  will 
provide  SESCO  with  transmission 
wheeling  service  for  firm  capacity  and 
associated  energy  that  SESCO  will 
purchase  from  Central  Power  and  Light 
Company.  WTU  requests  that  the 
Agreement  be  accepted  to  become 
effective  as  of  August  4, 1993. 

Copies  of  the  filing  have  been  served 
on  SESCO  and  the  Public  Utility 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  25, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve^o  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-19778  Filed  8-16-93;  8:45  ami 
BILLING  CODE  6717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  93-43-NGl 

Sonat  Marketing  Co.;  Blanket 
Authorization  to  Export  Natural  Gas  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Sonat 
Marketing  Company  to  export  up  to  100 
Bcf  of  natural  gas  to  Mexico  over  a  two- 
year  period  banning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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Issued  in  Washington,  DC  on  August  11, 
1993. 

Clifford  P.  Tomaszewski. 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  ofFossU  Energy. 

|FR  Doc.  93-19860  Filed  8-16-93;  8:45  ami 
BILUNG  CODE  645(M>1-M 

Western  Area  Poteer  Administration 

Boulder  Canyon  Project  Proposed 
Power  Rate  Adjustment 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  scheduling  of  public 
information  forum,  public  comment 
forum,  and  consultation  and  comment 
period  for  the  Boulder  Canyon  Project 
proposed  annual  rate  review. 

SUMMARY:  Western  Area  Power 
Administration  (Western)  is  announcing 
the  scheduling  of  a  public  information 
forum,  public  comment  forum,  and  * 
consultation  and  comment  period  for 
the  annual  rate  review  for  the  Boulder 
Canyon  Project  (BCP).  Notice  of  the 
confirmation  and  approval  by  the 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy  (Assistant  Secretary) 
of  the  Depaartment  of  Energy  (DOE)  of 
Rate  Order  No.  WAPA-58  (WAPA-58) 
and  Rate  Schedule  BCP-F4,  placing  the 
proposed  ratesetting  methodology  and 
increased  po%ver  rates  for  the  BCP  into 
effect  on  an  interim  basis,  was 
published  in  the  Federal  Register  at  57 
FR  61074-61083  on  December  23, 1992. 
The  methodology  utilized  in  WAPA-58 
requires  that  Western  modify  the  BCP 
rate,  either  an  increase  or  decrease,  on 
an  annual  basis.  Western  is  announcing 
the  first  annual  rate  review  for 
adjustments  to  the  existing  BCP  rates. 
TTie  proposed  rates  for  energy  and 
capacity  are  expected  to  be  placed  in 
effect  on  October  1, 1993,  pursuant  to 
the  new  methodology. 

The  proposed  rates  are  based  on  a 
composite  rate  of  13.82  mills  per 
kilowatthour  (mills/kWh).  This 
composite  rate  consists  of  an  energy  rate 
of  6.91  millsAiWh  and  a  capacity  rate  of 
$1.19  per  kilowatt  per  month  ($/kW/ 
month). 

The  existing  composite  rate  for  BCP 
power  is  14.56  milWkWh.  comprised  of 
an  energy  rate  of  7.28  mills/kWh  and 
capacity  rate  of  $1.28/kW/month. 

The  Assistant  Secretary  approved  the 
existing  rate  schedule  on  an  interim 
basis,  effective  on  January  1, 1993,  with 
such  rate  schedule  to  continue  on  an 
interim  basis  pending  the  Federal 
Energy  Regulatory  Commission  (FERC) 
approval  on  a  final  basis  or  until 
r^aced  by  a  new  rate  schedule. 


The  following  table  compares  the 
existing  BCP  power  rates  with  the 
proposed  rates: 


Type  of  rate 

Existing 
rates  Jan¬ 
uary  1, 
1993 

Proposed 
:  rates  Oc¬ 
tober  1. 
1993 

Composite  Rate 
(mHls/VWh)  . . . 

14.56 

13.82 

Energy  Plate  (miHs/ 
kWh)  . 

7.28 

6.91 

Capacity  Rate  (S/kW/ 
rrxMith) . 

128 

1.19 

PROCEDURES:  A  revised  Power 
Repayment  Spreadsheet  Study  (PRSS), 
on  which  the  proposed  rates  are  based, 
has  been  distributed  to  the  BCP 
customers  and  other  interested  parties 
prior  to  publication  of  this  notice. 
Following  the  close  of  the  consultation 
and  comment  period.  Western  will 
consider  any  changes  as  a  result  of 
public  comments. 

DATES:  The  consultation  and  comment 
period  will  begin  on  August  17, 1993, 
and  will  end  on  September  17, 1993. 

The  decision  to  shorten  the  comment 
period  to  less  than  90  days  was  made 
due  to  the  fact  that  all  BCP  contractors. 
Western,  and  the  Bureau  of  Reclamation 
are  in  agreement  on  the  new 
methodology.  Western  expects  the 
comments  to  be  limited  to  the  numerical 
values  entered  into  the  PRSS.  Therefore, 
the  shortened  comment  and  review 
period  should  be  adequate. 

The  public  information  forum,  at 
which  Western  will  present  the  new 
numerical  values  us^  in  developing  the 
first  annual  rate  review  to  the  existing 
BCP  rates,  will  be  held  at  Western’s 
Phoenix  Area  Office,  615  South  43rd 
Avenue.  Phoenix.  Arizona,  beginning  at 
9  a.m.  on  August  31, 1993.  The  public 
conunent  forum  at  which  Western  will 
receive  oral  and  written  comments  will 
be  held  at  the  same  location  beginning 
at  1  p.m.  on  August  31. 1993. 

Written  comments  should  be  received 
by  the  end  of  the  consultation  and 
comment  period  to  be  assured 
consideration  and  should  be  sent  to  the 
address  below. 

ADDRESSES:  Mr.  Thomas  Hine,  Area 
Manager,  Western  Area  Power 
Administration,  Phoenix  Area  Office. 
P.0,  Box  6457,  Phoenix,  AZ  85005- 
6457,  (602)  352-2453. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marilyn  Eiler,  Assistant  Area  Manager, 
for  Power  Marketing,  Phoenix  Area 
Office,  Western  Area  Power 
Administration,  P,0.  Box  6457. 

Phoenix.  AZ  85005-6457,  (602)  352- 
2650. 

SUPPLEMB4TARY  INFORMATION:  Power 
rates  for  the  BCP  are  established 


pursuant  to  the  DOE  Organization  Act 
(42  U.S.C.  7101  et  seq.),  the  Reclamation 
Act  of  1902  (43  U.S.C.  372  et  seq.).  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h{c)),  the 
Colorado  River  Basin  Project  Act  of 
1968  (43  U.S.C.  1501  et  seq.),  the 
Colorado  River  Storage  Project  Act  of 
1965  (43  U.S.C.  620  et  seq.),  the  Boulder 
Canyon  Project  Act  of  1928  (43  U.S.C 
617  et  seq.),  the  Boulder  Canyon  Project 
Adjustment  Act  of  1940  (43  U.S.C  618 
et  seq.),  the  Hoover  Power  Plant  Act  of 
1984  (43  U.SXL  619  et  seq.),  the  General 
Regulations  for  Power  Generation. 
Operation.  Maintenance,  and 
Replacement  at  the  Boulder  Canyon 
Project,  Arizonai'Nevada  (43  CFR  part 
431)  published  in  the  Federal  Register 
at  51  FR  23960  on  July  1, 1986,  and  the 
General  Regulations  for  the  charges  for 
the  sale  of  power  from  the  BCP,  final 
rule  (general  regulations)  (10  CFR  part 
904)  published  in  the  Federal  Register 
at  51  FR  43124  on  November  28, 1986. 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  August 
23, 1991  (56  FR  41835),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  ratesetting  methodology 
and  rates  into  effect  on  an  interim  basis 
to  the  Assistant  Secretary:  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  eff^  on  a  final  b^is,  to  remand, 
or  to  disapprove  such  ratesetting 
methodology  and  rates  to  FERC. 

The  procedures  for  public 
pcuticipation  in  rate  adjustments  for 
power  and  transmission  service 
marketed  by  Western,  which  are  found 
at  10  CFR  part  903,  were  published  in 
the  Federal  Register  at  50  FR  37835  on 
September  18. 1985. 

AVAILABILITY  OF  INFORMATION:  All 
brochures,  studies,  comments,  letters, 
memorandums,  and  other  documents 
made  or  kept  by  Western  for  the 
purpose  of  developing  the  proposed 
rates  fm*  energy  and  capacity  are  and 
will  be  made  available  for  inspection 
and  copying  at  the  Phoenix  Area  Office, 
615  South  43rd  Avenue,  Phoenix. 
Arizona,  85005. 

Issued  in  Washington,  DC,  August  10. 
1993. 

Joel  K.  Bladow, 

Assistant  Administtotorfor  Washington 
Liaison. 

(FR  Doc.  93-19656  Filed  8-16-93,8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-899-OR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Ilakota,  (FEMA-999-DR),  dated  July  19, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  10,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  dated  July  19, 1993,  is  hereby 
amended  to  include  the  following  areas 


among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
19, 1993: 

The  counties  of  Beadle,  Jerauld,  and 

McPherson  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krinun, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

IFR  Doc.  93-19810  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  6718-02-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certag^  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notiheation  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  072693  and  080693 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


.PMN  No. 


Date  termi¬ 
nated 


Continental  Homes  Holding  Corp.,  William  O.  Milbum,  Milbum  Investments,  Inc.,  Miltex  Management,  Inc  . 

Parker  &  Parsley  Petroleom  Com^y,  Parker  &  Parsley  Petroleum  Corporation,  The  PartnersNps . 

S.A.  Louis  Dreyfus  et  Cie,  Parker  &  Parsley  Petroleum  Company,  Parker  &  Parsley  Petroleum  Company . 

Eli  Lilly  and  Comparry,  Monsanto  Company,  Continental  Pharma,  Inc . . . 

HS  Resources,  Inc.,  EIMR  Corporation,  BMR  Corporation . 

Merrill  Lynch  Capital  Appreciation  Ptnship.  No.  B-IX  LP,  Jack  Eckerd  Corporation,  Jack  Eckerd  Corporation  .... 

Merrill  Lynch  &  Co..  Inc.,  Jack  Eckerd  Corporation,  Jack  Eckerd  Corporation . 

Merrill  Lynch  Capital  Ap^eciation  Company  Limited  11,  Jack  Eckerd  Corporation,  Jack  Eckerd  Corporation . 

TECO  Energy,  Inc.,  Transco  Energy  Company,  Magnolia  Methane  Corp . 

Jack  Eckerd  Corporation,  EDS  Holdings,  Inc.,  EDS  Holdings,  Inc  . . 

IVAX  Corporation,  Joan  B.  Johnson,  Johnson  Products  Co.,  Inc . . 

AIF  II,  LP.,  Salant  Corporation,  Salant  Corporation  . . . 

Joan  B.  Johnson.  IVAX  Corporation,  IVAX  Corporation . 

Jeremy  M.  Jacobs.  Matsushita  Electrical  Industrial  Co..  Ltd.,  Yosemite  Park  and  Curry  Co . 

Richard  G.  Haworth,  J.  Hanley  Sayers.  Globe  Holdings,  Irrc . 

Tribune  Company,  William  Benton  Foundation,  Compton's  Multi-Media  Publishing  Group,  Inc . 

The  SL  Paul  Cornpanies,  Inc.,  Kemper  Corporation,  Economy  Fire  &  Casualty  Company  . 

The  Estate  of  James  Canf)belt,  Corporate  Property  Investors,  Corporate  Property  Investors . . 

Electrafina,  S.A.,  Oakridge  Energy,  IrK.,  Oakridge  Energy,  Inc . . 

Fred  W.  Smith,  Donald  W.  Reyntrtds  Inter  Vivos  Trust,  Donrey.  Inc . 

E.H.  Patterson,  Donald  W.  Reynolds  Inter  Vivos  Trust,  Donrey,  Inc . 

Ross  PendergrafL  Oonak)  W.  Reynolds  Inter  Vivos  Trust,  Donrey,  Inc  . . 

Century  Telephone  Enterprises,  Inc.,  ContinerTtal  Bank  Corporation,  Celutel  of  Biloxi,  Inc.,  Pascagoula  Cellular 

EPIC  Holdings,  Inc.,  EPIC  Holdings,  Irx;.,  McKinrrey  Hospital  Venture  . 

Credit  Lyonnais  S.A.,  Carolco  Pictures  Inc.,  Carolco  Pictures  Inc . 

Office  Depot,  Inc.,  Eastman  Office  Products  Corporation,  Eastman  Office  Products  Corporation . 

Stuart  M.  Sloan,  Tektronix,  Inc.,  University  Village,  Inc  . 

Rolled  Alloys,  Inc.,  Atek  Metals  Center,  Inc.,  Atek  Metals  Center,  Inc . 

Elkay  Meuiufacturing  Company.  Govett  American  Endeavour  FutkJ  Limited,  Yorktowne,  Inc . . 

Berrvard  J.  Ebbers,  John  W.  Kluge,  Resurgens  Communications  Group,  Inc  . 

Francesco  Galesi,  John  W.  Kluge,  Resurgens  Communications  Group,  Inc . . 

The  1818  Fund,  LP.,  John  W.  Kluge,  Resurgens  Communications  Group,  Inc  . 

Stiles  A.  Kellen,  John  W.  Kluge,  Resurgens  Commurkcations  Group.  Iik . . . 

John  A.  Porter,  John  W.  Kluge,  Resurgens  Communications  Group,  Irrc  . 

DEP  Corporation,  H.F.  Johrrson  Distributing  Trust/Samuel  C.  Johnson.  S.C.  Johnson  &  Son,  Inc . 

Komatsu  Ltd.,  Applied  Materials,  Inc.,  Applied  Materials,  Inc  . 

HMTrrident,  L.P.,  Parker  &  Parsley  Petroleum  Company,  Parker  &  Parsley  Gas  Processing  Co  . . 

CamaudMetalbox,  HMP  Holdings  N.V.,  Zeller  Plastik  GmbH . . . 

Noble  Drilling  Corix>ration,  The  Western  Company  of  North  America,  The  Western  Company  of  North  America 

Cominco  Fertilizers  Ltd.,  Crop  Production  Services,  Inc.,  Crop  Production  Services,  Inc .  . 

Land  Free  II  Investment  Limited,  Forum  Group,  Inc.,  Forum  Group,  Inc . . . 


93-1354 

93-1355 

93-1356 

93-1380 

93-1359 

93-1361 

93-1362 

93-1363 

93-1382 

93-1360 

93-1 37a 

93-1383 

93-1384 

93-1385 

93-1353 

93-1365 

93-1372 

93-1340 

93-1378 

93-1389 

93-1390 

93-1391 

93-1400 

93-1406 

93-1434 

93-1381 

93-1386 

93-1395 

93-1432 

93-1321 

93-1322 

93-1323 

93-1324 

93-1325 

93-1392 

93-1417 

93-1147 

93-1349 

93-1375 

93-1419 

93-1452 


07/26/93 

07^6/93 

07/26/93 

07/26/93 

07/27/93 

07/27/93 

07/27/93 

07/27/93 

07/27/93 

07/28/93 

07/28/93 

07/28/93 

07/28«3 

07/28/93 

07/29/93 

07/29/93 

07/29/93 

07/30/93 

07/30/93 

07/30/93 

07/30/93 

07130193 

07/30/93 

07/30/93 

07/30/93 

08/02/93 

08/02/93 

08/02/93 

08/02/93 

08/03/93 

08/03/93 

08103193 

08X)3/93 

08/03/93 

08/03/93 

06/03/93 

08/04/93 

08/04/93 

08/04/93 

08/04/93 

08/04/93 
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Transactions  Granted  Early  Termination  Between:  072693  and  080693— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

PMN  No. 

Date  termi¬ 
nated 

Ralston  Purina  Company,  The  Gates  Corporation,  The  Gates  Corporation . 

08/05«3 

08/05/93 

Chemical  Banking  Corporation,  Society  Corporation,  Ameritrust  Texas  Corporation . 

93-1394 

John  W.  Kluge,  Valentine  Brown,  III,  Hoody  Corporation  . . 

93-1399 

08/05/93 

George  D.  Johnson,  Jr.,  Blockbuster  Entertainment  Corporation.  Blockbuster  Entertainment  Corporation . . . 

Blockbuster  Entertainment  Corporation,  WJB  Realty  L.P.,  WJB  Realty  L.P . . . 

93-1424 

93-1425 

•  Oa'05/93 
08/05«3 
08/05/93 
08/05/93 

Blockbuster  Entertairvnent  Corixvation,  SHV  Holding  Corporation,  Southeastern  Home  Video,  Inc  . 

Blockbuster  Entertainment  Corporation,  WJB  Video  Limited  Partnership,  WJB  Video  Limited  Partnership  . 

93-1426 

93-1427 

Rlockhus^ter  Entertainment  Corporation,  United  International  Holdings,  Ul  Virleo  Hr^ktings,  Inr.  . 

93-1428 

08/05/93 

Policy  Management  Systems  Corporation,  Cybertek  Corporation,  Cybertek  Coqsoration . 

93-1247 

08/06/93 

Policy  Management  Systems  Corporation,  Cybertek  Corporation,  Cybertek  Corporation . . 

93-1249 

08/06/93 

lowa-IHirx)is  Gas  and  Electric  Company,  Robert  R.  Dyson,  c/o  The  Dysort-Kissner-Moran  Corp..  DKM  Resources, 
Inc . . . 

93-1329 

08/06/93 

Peter  Kiewk  5?rms’,  Inc.,  Evergreen  Capital  Corp.,  C-TEC  Corporation . 

93-1339 

08/06/93 

1  iberty  Mutual  Insurance  Company,  Crownx  Inc.,  Crown  America  Life  Insurance  CrMnpany  . 

93-1420 

08/06/93 

f^lomon  Inc  ,  The  Dow  Chemk^l  f^mpany,  The  Dow  Chemit^at  Company  . 

93-1423 

08/06/93 

New  Englarxj  Mutual  Life  Insurance  Company.  New  England  Mutual  Life  Insurance  Company,  Back  Bay  Advisors. 
Inc.,  Loomis  Saytes  &  Company . 

93-1429 

08/06/93 

New  Englarxf  Mutual  Life  Insurarxie  Company.  New  England  Mutual  Life  lnsurarx:e  Company,  Back  Bay  Advisors, 
Inc.,  Loomis  Sayles  &  Company  . . . 

93-1430 

08/06/93 

Leggett  &  Platt,  Incorporated,  Armco  Inc.,  Adeem  Wire  (Partnership),  L&P  Carthage  Wire  Mill  . 

93-1433 

08/06/93 

Pacific  Nuclear  Systems.  Irx;.,  BBC  Brown  Boveri  Ltd..  ABB  Impel!  Corporation  arid  ABB  Government  Services  Inc 
Par^ific  NuclAsr  Systems,  Inc  ,  AREA  AB,  ARB  ImpeH  Ccxporetion  and  ABB  Government  .Services  Inc . 

93-1438 

93-1439 

08/06/93 

08/06/93 

Damark  International.  Inc.,  Fingerhut  Companies,  Inc.,  COMB  Corporation  . . . . . . 

93-1443 

08/06/93 

DQE,  Inc.,  Mestek,  Inc.,  Chester  Environmental  Inc . 

93-1463 

08/06/93 

General  Electric  Company,  American  Express  Company,  Shearson  Lehman  Hutton  Mortr^age  Corprwatirvi  . 

93-1476 

08/06/93 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
OfHce,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20680.  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Benjamin  I.  Berman. 

Acting  Secretary. 

IFR  Doc.  93-19804  Filed  8-16-93:  8:45  ami 
BILLING  CODE  «75(MI1-M 


[Docket  C-34S1] 

Ion  Systems,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  corporation  from 
misrepresenting  the  contents,  validity, 
results,  conclusions  or  interpretations  of 
any  test  or  study  with  respect  to  the 
NO-RAD  System  or  any  other  radon- 
remediation  device,  or  from  knowingly 
selling  components  of  the  system  to 
others  who  make  unsubstantiated 
performance  claims  about  them.  The 
consent  order  requires  the  respondent  to 
have  competent  and  reliable  scientific 
evidence  to  substantiate  representations 


it  makes  about  any  performance 
characteristics  of  any  radon-remediation 
device. 

DATES:  Complaint  and  Order  issued  July 
29. 1993.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Boston  Regional  Office, 
Federal  Trade  Commission,  10 
Causeway  Street,  Room  1184,  Boston. 
MA  02222-1073.  (617)  565-7240. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  May  18, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
28966,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Ion 
Systems,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission’s  Public 
Reference  Branch.  H-130, 6th  Street  &  Pennsylvania 
Avenue, NW..  Washington.  DC  20580 


(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended: 
15  U.S.C.  45) 

Benjamin  1.  Berman, 

Acting  Secretary. 

IFR  Doc.  93-19801  Filed  8-16-93:  8:45  am| 
'billing  code  67S0-01-M 


[Docket  C-G453] 

Marshall  Field  &  Company;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Chicago-based  retail  chain  to  comply 
with  the  disclosure  provisions  of  the 
Fair  Credit  Reporting  Act  (FCRA)  for 
future  applicants  denied  employment 
based  on  information  obtained  from  a 
consumer  reporting  agency  regardless  of 
whether  alternative  employment  is 
offered.  It  also  requires  the  company  to 
send  a  letter  to  past  job  applicants 
denied  employment,  since  August  1990. 
but  not  previously  given  the  requisite 
disclosure,  so  that  recipients  can  check 
the  information  for  accuracy  and  seek  to 
correct  any  errors. 
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DATES:  Complaint  and  Order  issued 
August  3, 1993.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Lamb  or  Donald  d’Entremont, 
FtC/S-4429,  Washington,  D.C.  20580, 
(202)  326-3001  or  326-2736. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  May  25, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
30057,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Marshall 
Field  &  Company,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  obiections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719,  as  amended;  84 
Stat.  1128-36: 15  U.S.C.  1681-1681(f)) 
Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  93-19803  Filed  8-16-93;  8:45  ami 
BILLING  CODE  67S0-01-M 

[Docket  C-3450]  ^ 

-  Nature’s  Cleanser,  Inc.,  et  al.; 

Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  corp>oration,  that 
markets  herbal  products,  and  its  ofiicer 
from  making  the  alleged  false  claims, 
and  requires  them  to  offer  full  refunds 
to  all  consumers  who  purchased  the 
products.  The  order  reqiures  the 
respondents  to  have  compietent  and 
reliable  scientific  evidence  to 
substantiate  any  future  claims  regarding 
the  pierformance,  benefits  or 
effectiveness  of  any  food,  drug  or 
device. 

DATES:  Complaint  and  Order  issued  July 
12, 1993.1 

'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130, 6lh  Street  &  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 

1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  fr'om  the  Commission's  Public 
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FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Badger,  San  Francisco  Regional 
Office,  901  Market  Street,  suite  570,  San 
Francisco,  CA  94103.  (415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  May  4, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
26549,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Nature’s 
Cleanser,  Inc.,  et.  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45,  52) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  93-19800  Filed  8-16-93;  8:45  am) 
BILLING  CODE  675(M)1-M 


[Docket  No.  C-3452] 

PerfectOata  Corporation;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  £unong  other  things,  a 
(California  marketer  of  electrcmic  office 
equipment  care  and  maintenance 
products  from  representing  that  any 
product  containing  a  Class  I  or  Class  II 
ozone-depleting  substance — as  defined 
by  the  Clean  Air  Act  Amendments  of 
1990 — is  ozone  friendly,  contains  no 
ozone  depleting  (CFCs,  or  has  ozone 
guard,  and  from  representing  or 
implying  that  any  such  product  will  not 
damage  or  deplete  the  ozone  in  the 
upper  atmosphere.  The  respondent  also 
is  prohibited  from  making  any 
environmental  benefit  claims  for  any  of 
its  products  unless  the  company 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  to 
substantiate  the  claims. 

Reference  Branch,  H-130, 6th  Street  A  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
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DATES:  Complaint  and  order  issued 
August  2, 1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Stone,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  St.,  Suite  570,  San  Francisco,  CA 
94103.  (415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
February  12, 1993,  there  was  published 
in  the  Federal  Register,  58  FR  8285,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  PerfectData 
Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  (Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S<].  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C  45) 

Benjamin  L  Berman, 

Acting  Secretary. 

[FR  Doc.  93-19802  Filed  8-16-93;  8:45  am) 
BILLING  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Requests  for  Nominations  of  Members 
of  Clinical  Practice  Guideline  Panel  on 
Screening  for  Colorectal  Cancer 

The  Agency  for  Health  (Care  Policy 
and  Research  (AH(CPR)  announced  a 
request  for  proposal  and  intends  to 
award  a  contract  to  a  non-profit 
organization  to  develop,  and  then  to 
update,  a  clinical  practice  guideline, 
and  to  develop  related  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  screening  for 
colorectal  cancer.  Collaborative  support 
for  this  effort  is  being  provided  by  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK). 
The  contractor  will  establish  a  panel  of 
health  care  experts  and  consumers  to 
assist  in  developing  a  clinical  practice 
guideline  on  screening  for  colorectal 
cancer.  The  AHCPR,  on  behalf  of  the 

1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  for  the  Commission's  Public 
Reference  Branch,  H-130, 6tb  Street  A  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20580. 
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contractor,  invites  nominations  of 
qualified  individuals  to  serve  as 
chairperson (s)  and  members  of  the 
panel. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989 (Pub.  L  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  (See  42  U.S.C. 
299-299C-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  was  enacted  on  October  13, 
1992,  extended  the  authorization  of 
AHCPR  and  amended  certain  provisions 
related  to  the  development  of  clinical 
practice  guidelines,  keeping  with  its 
legislative  mandates,  AHCTR  is 
arranging  for  the  development,  periodic 
review,  and  updating  of  clinically 
relevant  guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed.  Based  on  the 
guidelines  produced,  AHCPR  oversees 
development  of  medical  review  criteria, 
standards  of  quality,  and  performance 
measures. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended  by  Pub.  L.  102- 
410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health 
care  practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment-specific  or 
condition  specific  forms  appropriate 
for  use  in  clinical  practice, 
educational  programs,  and  reviewing 
quality  and  appropriateness  of 
medical  care; 

4.  Include  information  on  the  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available 
and  reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  can  arrange  for 


development  of  guidelines:  1.  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened;  and  2. 
Contracts  may  be  awarded  to  public  and 
private  non-profit  organizations.  The 
AHCPR  has  elected  to  use  the  contract 
process  for  development  of  a  clinical 
practice  guideline  for  screening  for 
colorectal  cancer. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102—410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management 
for  the  benefit  of  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health 
care  services  and  procedures. 

Also,  in  accordance  with  title  IX  of 

the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines. 

The  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK) 
is  charged  with  conduct  and  support  of 
researcih,  training,  health  information 
dissemination,  and  other  programs  with 
respect  to  diabetes  mellitus  and 
endocrine  and  metabolic  diseases; 
digestive  diseases  and  nutritional 
disorders;  and  kidney,  urologic,  and 
hematologic  diseases  (42  U.S.C.  285c  et 
seq.).  Collaboration  with  AHCPR  in  the 
development  of  a  clinical  practice 
guideline  on  colorectal  cancer  screening 
is  consistent  with  NIDDK’s  mandate  to 
encourage  research  into  and  programs 
for  providing  information  to  patients, 
their  families,  and  health  care  providers 
and  for  development  of  model  programs 
for  cost  effective  and  preventive  patient 
care. 

Panel  Nominations 

The  panel  that  will  assist  the 
contractor  in  developing  the  clinical 
practice  guideline  for  colorectal  cancer 
screening  will  consist  of  two  co¬ 
chairpersons  and  ten  to  fifteen  other 
members.  The  work  will  be  divided  into 
three  phases.  Phase  1  is  development  of 
the  clinical  practice  guideline.  Phase  II 
is  development  of  medical  review 


criteria,  standards  of  quality,  and 
performance  measures  bas^  on  the 
guideline. 

Phase  III  is  the  update  of  the 
guideline.  One-third  of  the  panel 
members  will  rotate  off  the  panel  after 
Phase  II  of  the  contract  and  be  replaced 
prior  to  Phase  III  to  add  new  expertise 
to  the  panel. 

The  role  of  the  panel  members  is  to 
assist  the  contractor  to:  Develop  a 
decision-making  process;  determine  the 
focus  of  the  guideline  and  the  questions 
to  be  addressed;  advise  and  monitor  the 
review  and  analysis  of  the  scientific 
literature;  consider  and  advise  on 
principal  health  care  issues;  monitor 
and  provide  counsel  on  development  of 
medical  review  criteria,  standards  of 
quality,  and  performance  measures;  and 
review  and  approve  the  interim  and 
final  drafts  of  the  different  versions  of 
the  guideline.  The  co-chairpersons  will 
provide  leadership  in  carrying  out  these 
roles. 

To  assist  in  identifying  members  for 
the  panel,  AHCPR  and  NIDDK  are 
requesting  recommendations  from  a 
broad  range  of  interested  individuals 
and  organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  physicians’  assistants, 
nurses,  nurse  practitioners,  pharmacists 
allied  health  and  other  health  care 
practitioners,  health  care  institutions, 
and  consumers  with  pertinent 
experience  or  information.  In  making 
panel  selections,  AHCPR,  in 
consultation  with  NIDDK,  will 
maintain,  to  the  extent  possible,  a 
balance  of  individuals  selected  from 
academic  settings  and  individuals 
selected  without  full-time  academic  • 
appointments.  At  least  two  members  of 
this  panel  shall  be  individuals  who  do 
not  derive  their  primary  source  of 
revenue  directly  from  the  performance 
of  procedures  discussed  in  this 
guideline.  Some  participants  in  the 
guideline  process  (panel  members, 
consultants,  peer  or  pilot  reviewers) 
should  have  expertise  in  epidemiology, 
health  services  research,  or  health 
economics,  and  familiarity  with  the 
clinical  conditions  being  studied*  To  the 
extent  possible,  the  panel  should  have 
appropriate  representation  in  terms  of 
gender,  minority  populations,  and 
geographic  areas  of  the  United  States. 

AHCyR  and  NIDDK  are  especially 
interested  in  receiving  nominations  of 
individuals  with;  (1)  Experience  in 
developing  and/or  commitment  to 
developing  clinical  guidelines,  medical 
review  criteria,  standards  of  quality,  and 
performance  measures;  (2)  relevant 
training  and  clinical  experience;  (3) 
relevant  experience  in  basic  and/or 
clinical  research  in  colorectal  cancer. 
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including  publication  of  relevant  peer- 
reviewed  articles;  (4)  demonstrated 
interest  in  quality  of  care,  medical 
outcomes,  and  medical  eHectiveness;  (5) 
knowledge  of  the  epidemiology  of 
colorectal  cancer  or  other  cancers;  (6) 
experience  in  health  services  research  or 
health  economics,  with  expertise  in  the 
area  of  cancer  or  cancer  screening 
including  colorectal  cancer;  and  (7) 
personal  experience  of  colorectal  cancer 
screening  or  colorectal  cancer,  either  as 
a  patient,  family  member  or  friend  of  a 
colorectal  cancer  patient,  or  as  a  person 
who  actively  works  with  cancer 
prevention  or  cancer  support  group 
programs.  Nominees  should  have  no 
substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  jeopardize  the  integrity  of 
the  guideline  development  process  or 
the  final  products. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  co-chairpersons. 
The  functions  of  the  panel  co¬ 
chairpersons  are  critical  to  the  process 
of  developing  guidelines.  Co- 
chairpersons  provide  leadership 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-chairpersons  should 
take  into  consideration  the  criteria 
specified  below,  which  AHCPR,  in 
consultation  with  NIDDK,  will  use  in 
approving  final  selections: 

•  Relevant  training  and  clinical 
experience: 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and 
the  related  treatment  of  the  condition(s). 
including  publication  of  relevant  peer- 
reviewed  articles: 

•  Commitment  to  the  need  to  produce 
clinical  practice  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  particular  procedures  or 
clinical  services; 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  impair  the  scientific 
integrity  of  the  guidelines  or  final 
products. 

Subsequent  to  approval  by  AHCPR.  in 
consultation  with  NIDDK.  the  contractor 
will  appoint  the  panel  co-chairpersons. 
After  the  panel  co-chairpersons  have 
been  appointed,  nominations  for 
members  of  the  panel  will  be  reviewed 


by  the  contractor  and  the  co- 
chairpersons.  prior  to  proposing  panel 
members  to  AHCPR.  Following  AHCPR 
review  and  approval  of  propo^ 
members’  qualifications,  review  of  the 
overall  composition  of  the  panel  to 
ensure  representation  of  a  range  of 
expertise  and  experience,  and  review  of 
potential  conflict  of  interest,  in 
consultation  with  NIDDK.  the  contractor 
will  appoint  panel  members. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  on  tbe  pane!  as  a  co-chairperson 
or  as  a  memter.  Each  nomination  must 
include  two  copies  of  the  individual’s 
curriculum  vitae  or  resume,  and  two 
copies  of  a  letter  of  nomination  with  a 
statement  of  the  rationale  for  the 
specific  nomination. 

To  be  considered,  nominations  must 
be  received  by  September  13, 1993  at 
the  following  address:  Barbara  Fleming, 
M.D.,  Ph.D.,  Project  Officer,  Office  of  the 
Forum  for  Quality  and  Effectiveness  in 
Health  Care.  Agency  for  Health  Care 
Policy  and  Research,  Willco  Building, 
6000  Executive  Boulevard,  Suite  310, 
Rockville.  MD  20852,  Phone:  (301)  594- 
4015,  Fax:  (301)  594-4027. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
“AHCPR-Supported  Clinical  Practice 
Guidelines.”  dated  April  1993.  This 
document  describes  AHCPR’s  activities 
with  respect  to  clinical  practice 
guidelines,  including  the  process  and 
criteria  for  selecting  panels.  This 
document  can  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 

P.O.  Box  8547.  Silver  Spring.  MD  20907; 
or  call  Toll-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Kathleen  A.  McCormick, 
Ph.D.,  Director,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care.  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building.  Suite  310, 
6000  Executive  Blvd,  Ro^ville,  MD 
20852.  Information  about  this  contract, 
RFP  No.  282-93-0029,  can  be  obtained 
from  Michele  Trotter,  Division  of 
Acquisition  Management,  Government 
Acquisition  Branch,  room  5-101, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Requests  for  copies  of  the  contract 
solicitation  may  transmitted  by 
facsimile  to  301-443-3849. 

Dated:  August  9. 1993. 

Richard  ).  Greene, 

Acting  Administrator. 

(FR  Doc.  93-19629  Filed  8-16-93:  8:45  ami 
BUJJNG  CODE  4160-MMJ 


Requests  for  Nominations  of  Members 
of  Ciinical  Practice  Guideline  Panel  on 
Nosocomial  Urinary  Tract  Infection 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announced  a 
request  for  proposal  and  intends  to 
award  a  contract  to  a  non-profit 
organization  to  develop,  and  then  to 
update,  a  clinical  practice  guideline, 
and  to  develop  related  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  nosocomial 
urinary  tract  infection.  The  contractor 
will  establish  a  panel  of  health  care 
experts  and  consumers  to  assist  in 
developing  a  clinical  practice  guideline 
on  nosocomial  urinary  tract  infection 
and  to  assist  in  developing  medical 
review  criteria,  standards  of  quality,  and 
performance  measures.  The  AHCPR,  on 
behalf  of  the  contractor,  invites 
nominations  of  qualified  individuals  to 
serve  as  chairperson(s)  and  members  of 
the  panel. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  (See  42  U.S.C. 
299-299C-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410),  enacted  on  October  13. 1992, 
extended  the  authorization  of  AHCPR 
and  amended  certain  provisions  related 
to  the  development  of  clinical  practice 
guidelines.  In  keeping  with  its 
legislative  mandates,  AHCPR  is 
arranging  for  the  development,  periodic 
review,  and  updating  of  clinically 
relevant  guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed.  Based  on  the 
guidelines  produced,  AHCPR  oversees 
development  of  medical  review  criteria, 
standards  of  quality,  and  performance 
measures. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended  by  Pub.  L.  102- 
410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health 
care  practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 
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3.  Be  presented  in  treatment-specific  or 
condition  specific  forms  appropriate 
for  use  in  clinical  practice, 
educational  programs,  and  reviewing 
quality  and  appropriateness  of 
medical  care; 

4.  Include  information  on  the  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available 
and  reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  can  arrange  for 
development  of  guidelines:  1.  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened;  and  2. 
Contracts  may  be  awarded  to  public  and 
private  non-proBt  organizations.  The 
AHCPR  has  elected  to  use  the  contract 
process  for  development  of  a  clinical 
practice  guideline  for  nosocomial 
urinary  tract  infection. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management 
for  the  benefit  of  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health 
care  services  and  procedures. 

Also,  in  accordance  with  title  IX  of 

the  PHS  Act  and  section  1142  of  the 
Social  Security  Act.the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines. 

Panel  Nominations 

The  panel  that  will  assist  the 
contractor  in  developing  the  clinical 
practice  guideline  for  nosocomial 
urinary  tract  infection  will  consist  of 
two  co-chairpersons  and  ten  to  fifteen , 
other  members.  The  woric  will  be 
divided  into  three  phases.  Phase  I  is 
development  of  the  clinical  practice 
guideline.  Phase  II  is  development  of 


medical  review  criteria,  standards  of 
quality,  and  performance  measures 
based  on  the  guideline.  Phase  III  is  the 
update  of  the  guideline.  One-third  of  the 
panel  members  will  rotate  off  the  panel 
after  Phase  II  of  the  contract  and  be 
replaced  prior  to  Phase  III  to  add  new, 
expertise  to  the  panel. 

The  role  of  the  panel  members  is  to 
assist  the  contractor  to:  develop  a 
decision-making  process;  determine  the 
focus  of  the  guideline  and  the  questions 
to  be  addressed;  advise  and  monitor  the 
review  and  analysis  of  the  scientific 
literature;  consider  and  advise  on 
principal  health  care  issues;  monitor 
and  provide  counsel  on  development  of 
medical  review  criteria,  standards  of 
quality,  and  performance  measures;  and 
review  and  approve  the  interim  and 
final  drafts  of  the  different  versions  of 
the  guideline. 

The  co-chairpersons  will  provide 
leadership  in  carrying  out  these  roles. 

To  assist  in  identifying  members  for 
the  panel.  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  individuals  and 
organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  physicians’  assistants, 
nurses,  nurse  practitioners,  pharmacists, 
allied  health  and  other  health  care 
practitioners,  health  care  institutions, 
and  consumers  with  pertinent 
experience  or  information.  In  making 
panel  selections.  AHCPR,  will  maintain, 
to  the  extent  possible,  a  balance  of 
individuals  selected  firom  academic 
settings  and  individuals  selected 
without  full-time  academic 
appointments.  At  least  two  members  of 
this  panel  shall  be  individuals  who  do 
not  derive  their  primary  source  of 
revenue  directly  fixim  the  performance 
of  procedures  discussed  in  this 
guideline.  Some  participants  in  the 
guideline  process  (panel  members, 
consultants,  peer  or  pilot  reviewers) 
should  have  expertise  in  epidemiology, 
health  services  research,  or  health 
economics,  and  familiarity  with  the 
clinical  conditions  being  studied.  To  the 
extent  possible,  the  panel  should  have 
appropriate  representation  in  terms  of 
gender,  minority  populations,  and 
geographic  areas  of  the  United  States. 

AHCPR  is  especially  interested  in 
receiving  nominations  of  individuals 
with:  (1)  Experience  in  developing  and/ 
or  commitment  to  developing  clinical 
guidelines,  medical  review  criteria, 
standards  of  quality,  and  performance 
measures;  (2)  relevant  training  and 
clinical  experience;  (3)  relevant 
experience  in  basic  and/or  clinical 
research  in  nosocomial  infections  and/ 
or  urinary  tract  infections,  including 
publication  of  relevant  peer-review^ 


articles;  (4)  demonstrated  interest  in 
quality  of  care,  medical  outcomes,  and 
medical  effectiveness;  (5)  knowledge  of 
the  epidemiology  of  nosocomial 
infections  and/or  urinary  tract 
infections;  (6)  experience  in  health 
services  research  or  health  economics, 
with  expertise  in  the  areas  of 
nosocomial  infections  and/or  urinary 
tract  infections;  and  (7)  personal 
experience  of  urinary  tract  infections 
and/or  nosocomial  urinary  tract 
infections,  either  as  a  patient,  family 
member  or  friend  of  a  patient,  or  as  a 
person  who  actively  works  with 
consumer  groups  interested  in 
nosocomial  an^or  urinary  tract 
infections.  Nominees  should  have  no 
substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  jeopardize  the  integrity  of 
the  guideline  development  process  or 
the  final  products. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  co-chairpersons. 
The  functions  of  the  panel  co¬ 
chairpersons  are  critical  to  the  process 
of  developing  guidelines.  Co¬ 
chairpersons  provide  leadership 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-chairpersons  should 
take  into  consideration  the  criteria 
specified  below,  which  AHCPR  will  use 
in  a[mroving  final  selections: 

•  Relevant  training  and  clinical 
experience; 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
conditions(s)  under  consideration  and 
the  related  treatment  of  the  condition(s), 
including  publication  of  relevant  peer- 
reviewed  articles; 

•  Commitment  to  the  need  to  produce 
clinical  practice  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  pWicular  procedures  or 
clinical  services; 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  impair  the  scientific 
integrity  of  the  guidelines  or  final 
products. 

Subsequent  to  approval  by  AHCPR, 
the  contractor  will  appoint  the  panel  co¬ 
chairpersons.  After  the  panel  co¬ 
chairpersons  have  been  appointed, 
nominations  for  members  of  the  panel 
will  be  reviewed  by  the  contractor  and 
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the  co-chairpersons,  prior  to  proposing 
panel  members  to  AHCPR.  Following 
AHCPR  review  of  the  overall 
composition  of  the  panel  to  ensure 
representation  of  a  range  of  expertise 
and  experience,  and  review  of  potential 
conflict  of  interest,  the  contractor  will 
appoint  panel  members. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  on  the  panel  as  a  co-chairperson 
or  as  a  member.  Each  nomination  must 
include  two  copies  of  the  individual’s 
curriculum  vitae  or  resume,  and  two 
copies  of  a  letter  of  nomination  with  a 
statement  of  the  rationale  for  the 
specific  nomination. 

To  be  considered,  nominations  must 
be  received  by  September  13. 1993  at 
the  following  address:  Marietta 
Anthony.  Ph.D.,  Project  Officer,  Office 
of  the  Forum  for  Quality  and 
Eflectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  Willco 
Building.  6000  Executive  Boulevard, 
Suite  310,  Rockville,  MD  20852,  Phone: 
(301)  594-4015,  Fax:  (301)  594-4027. 

For  Additional  Information 

Additional  information  on  the 
guidelines  development  process  is 
contained  in  the  AHCPR  Fact  Sheet. 
“AHCPR-Supported  Clinical  Practice 
Guidelines,”  dated  April  1993.  This 
document  describes  AHCPR’s  activities 
with  respect  to  clinical  practice 
guidelines,  including  the  process  and 
criteria  for  selecting  panels.  This 
document  can  be  obtained  bom  the 
AHCPR  Publications  Clearinghouse, 

P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  Toll-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Kathleen  A.  McCormick, 
Ph.D.,  Director,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building,  6000 
Executive  Blvd,  Suite  310,  Rockville. 
MD  20852.  Information  almut  this 
contract.  RFP  No.  282-93-0029,  can  be 
obtained  bom  Michele  Trotter,  Division 
of  Acquisition  Management, 
Government  Acquisition  Branch,  Room 
5-101,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Requests  for  copies  of  the  contract 
solicitation  may  transmitted  by 
facsimile  to  301-443-3849. 

Dated:  August  9, 1993. 

Richard  ).  Green, 

Acting  Administrator. 

(FR  Doc.  93-19631  Filed  8-16-93;  8:45  am| 
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Food  and  Drug  Administration 

[Docket  No.  93N-0205] 

Daco  Laboratories,  Ltd.;  Proposal  to 
Withdraw  Approval  of  Applications  for 
Medicated  Animal  Feeds;  Opportunity 
for  Hearing 

AGENCY:  Food  and  Drug  Administration. 
IfflS. 

ACTION:  Notice. 

SUMMARY:  The  Center  for  Veterinary 
Medicine  (CVM),  Food  and  Drug 
Administration  (FDA),  is  providing  an 
opportunity  for  hearing  on  a  proposal  to 
withdraw  approval  of  all  applications 
held  by  Daco  Laboratories,  Ltd.,  for 
animal  feeds  bearing  or  containing  new 
animal  drugs  (NAD’s).  This  action  is 
based  on  new  information  showing  the 
firm’s  methods  and  controls  used  for 
manufacturing,  processing,  and  packing 
medicated  feeds  are  inadequate  to 
assure  and  preserve  the  identity, 
strength,  quality,  and  purity  of  the 
NAD’S  therein  and  on  the  fact  that  these 
inadequacies  were  not  corrected  within 
a  reasonable  time  after  receipt  of  written 
notice  ftt)m  FDA. 

DATES:  Requests  for  hearing  and  data 
and  information  in  support  of  the 
hearing  request  are  due  by  September 
16, 1993. 

ADDRESSES:  Requests  for  hearing  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  93N-0205 
and  sent  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Kandra,  Center  for  Veterinary 
Medicine  (HFV-246),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855,  301-295-8765. 
SUPPLEMENTARY  INFORMATION:  C\'M  is 
providing  an  opportunity  for  a  hearing 
on  a  proposal  to  withdraw  approval  of 
all  the  medicated  feed  applications 
(MFA’s)  held  by  the  firm  doing  business 
as  Daco  Laboratories.  Ltd.,  Routes  26 
and  72,  Forreston,  IL  61030  (the  home 
office  address  is  ^x  753, 1132  Erie  St.. 
Stratford,  Ontario.  Canada  N5A6W1). 
for  the  manufacture  of  animal  feeds 
bearing  or  containing  new  animal  drugs. 
Daco  Laboratories  is  a  feed  mill  that 
manufactures  both  medicated  and 
nonmedicated  animal  feeds.  The  seven 
MFA’s.  held  by  Daco  Laboratories  Ltd. 
and/or  its  subsidiary  Vet-Way  Feeds, 
were  approved  under  section  512(m)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.G  360b(m))  and  are 
identified  as  follows: 


1.  G  138-723  for  medicated  feeds 
containing  melengestrol  acetate  for 
cattle  use;  approved  April  25, 1985. 

2.  F  13^724  for  meaicated  feeds 
containing  monensin  for  cattle  use; 
approved  July  4, 1986. 

3.  F  141-520  for  medicated  feeds 
containing  neomycin  sulfate  and 
ox)rtetracycline  for  chicken,  turkey, 
swine,  cattle,  and  mink  use;  approved 
May  22, 1987. 

4.  G  142-705  for  medicated  feeds 
containing  chlortetracycline, 
sulfamethazine,  and  penicillin  for  swine 
use;  approved  July  19, 1988. 

5.  G  145-955  for  medicated  feeds 
containing  apramycin  sulfate  for  swine 
use;  approved  July  16, 1987. 

6.  F  147-219  for  medicated  feeds 
containing  sulfamethazine  and  tylosin 
for  swine  use;  approved  September  28, 

1987. 

7.  G  147-745  for  medicated  feeds 
containing  arsanilic  acid  for  chicken, 
turkey,  and  swine  use;  approved  August 
17. 1987. 

"To  manufacture  a  Type  B  or  C  animal 
feed  bearing  or  containing  a  Category  II 
NAD  (i.e..  Type  A  medicated  article)  a 
firm  must  file  an  MFA  (Form  FDA  1900) 
with  FDA  and  obtain  its  approval.  FDA 
does  not  approve  such  an  application 
unless,  among  other  things,  ffie  firm 
agrees  to  comply  with  the  agency’s 
regulations  for  current  good 
manufacturing  practice  (CGMP)  for 
medicated  feeds  (21  CFR  part  225), 
which  are  intended  to  help  ensure  that 
feed  bearing  or  containing  an  NAD 
meets  the  requirements  of  the  act 
pertaining  to  identity,  strength,  quality, 
and  purity.  The  agency  determines 
whether  the  firm’s  manufacture  of 
medicated  feed  is  in  compliance  with 
the  CGMP  regulations  by  inspecting  the 
facilities  and  controls  used  for,  and  the 
methods  used  in,  the  manufacture, 
processing,  and  packing  of  the  feed  by  . 
the  firm. 

On  August  17, 18,  22.  23,  and  24. 

1988,  FDA  inspected  Daco  Laboratories, 
Ltd.  The  inspection  revealed  significant 
deviations  from  the  CGMP’s  for 
medicated  feeds.  The  FDA  investigator 
noted  the  deviations  on  an  inspectional 
observations  form  (Form  FDA  483) 
(Ref.l),  issued  a  copy  to  the  firm’s 
representative,  and  discussed  the 
deviations  with  her.  The  deviations 
included  the  following: 

1.  Use  of  outdated  drugs  from  the 
active  inventory  to  manufacture 
medicated  feeds  in  violation  of  21  CFR 
225.42. 

2.  Failure  to  assay  certain  medicated 
feeds,  as  required  by  21  CFR 
225.58(b)(1). 

3.  Failure  to  document  followup 
investigation  of  and  corrective  action 
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taken  on  out-oMimits  assay  reports,  as 
required  by  21  CFR  225.58(d). 

4.  Failure  to  maintain  inventory 
control  records  that  permit  a 
comparison  of  the  theoretical  and  actual 
amount  of  drug  used  on  a  daily  basis, 
as  required  by  21  CFR  225.42(b)(7). 

5.  Failure  to  maintain  label  specimens 
for  1  year  following  distribution  of  a 
custom  batch,  as  required  by  21  CFR 
225.80(b)2). 

As  a  result  of  the  failed  CGMP 
inspection,  FDA  sent  a  notice  of  adverse 
findings  (NAF)  letter  dated  December  5, 
1988  (Ref.  2),  to  the  firm  via  certified 
mail.  The  NAF  letter  again  listed  the 
previously  mentioned  deviations  and 
requested  that  the  firm  respond  in 
writing  within  30  days  indicating  the 
procedures  being  established  to  ensure 
its  full  compliance  with  the  act.  The 
firm  did  not  respond  to  the  letter. 

Subsequently,  the  firm  requested  a 
followup  inspection  which  FDA 
performed  on  December  28, 1988.  The 
agency  found  that  Daco  Laboratories 
had  made  substantial  corrections  with 
regard  to  the  deficiencies  noted  during 
the  last  inspection.  Form  FDA  483  was 
not  issued.  (See  summary  of  findings  in 
the  Establishment  Inspection  Report 
(EIR)  (Ref.  3).) 

The  firm  was  inspected  again  October 
16  through  23, 1991.  The  inspection 
revealed  numerous  violations  of  CGMP 
regulations  for  medicated  animal  feeds. 

A  Form  FDA  483  containing  1 1  items 
(Ref.  4)  was  presented  to  and  discussed 
with  a  representative  of  the  firm.  Some 
of  the  most  significant  violations  were 
the  same  as  those  detected  during  the 
August  1988  inspection;  they  consisted 
of  the  following: 

1.  Failure  to' maintain  a  system  for 
receipt,  storage,  and  inventory  of  drugs 
to  assure  their  identity,  strength, 
quality,  and  purity,  as  required  by  21 
CFR  225.42(b). 

2.  Failure  to  perform  potency  assays 
on  certain  medicated  feeds,  as  required 
by  21  CFR  225.58(b)(1). 

3.  Failure  to  perform  investigations 
and/or  corrective  actions  on  out-of¬ 
tolerance  potency  assays  (eight  such 
assays  were  found  which  lacked 
dociimentation  of  followup  or  corrective 
action),  as  required  by  21  CFR 
225.58(d). 

4.  Failure  to  maintain  copies  of 
proohead  labels,  as  required  by  21  CFR 
225.80(b)(2). 

The  inspection  also  disclosed  that  the 
firm  had  shipped  Type  A  medicated 
articles  to  consignees  without  assurance 
that  they  held  the  required  approved 
MFA’s.  Consequently,  the  articles  were 
unsafe  within  the  meaning  of  section 
512(a)(1)  of  the  act  (21  U.S.C.  360b(a)(l)) 
and,  therefore,  adulterated  within  the 


meaning  of  section  501(a)(5)  of  the  act 
(21  U.S.C.  351(a)(5)).  The  agency 
stressed  the  seriousness  of  the  violations 
to  the  firm  in  a  warning  letter  dated 
February  5, 1992  (Ref.  5).  The  letter 
requested  that  the  firm  submit  a  detailed 
plan  to  the  agency  within  15  working 
days  for  correcting  and  preventing 
recurrence  of  the  violations.  The  letter 
also  notified  the  firm  that  if  it  did  not 
promptly  comply  with  the  request,  the 
agency  was  prepared  to  exercise  one  or 
more  options,  including  issuing  a  notice 
of  opportunity  for  a  hearing  on  a 
proposal  to  withdraw  approval  of  its 
MFA’s.  Additionally,  the  letter  informed 
Daco  Laboratories  that  FDA  will  not 
approve  new  MFA’s  until  the  violations 
are  corrected. 

Daco  Laboratories  responded  to  the 
warning  letter  by  a  letter  dated  April  13, 
1992  (Ref.  6),  stating  that  all  of  the 
violations  cited  during  the  October  1991 
inspection  had  been  corrected. 

The  next  inspection,  which  was 
initiated  on  September  23, 1992,  and 
concluded  on  October  5, 1992,  revealed 
continuing  violations.  In-  its  April  13, 
1992,  response  to  FDA’s  warning  letter, 
the  firm  claimed  it  had  corrected  these 
violations.  A  Form  FDA  483  which 
listed  10  CGMP  deviations  (Ref.  7)  was 
presented  to  and  discussed  with  a 
representative  of  the  firm.  The  repeat 
deviations  included  the  following: 

1.  Failure  to  perform  the  required 
three  assays  of  finished  medicated  feeds 
containing  drugs  covered  by  MFA’s,  as 
required  by  21  CFR  225.58(b)(1). 

2.  Failure  to  document  followup 
investigation  of  and  corrective  action  for 
out-of-tolerance  potency  assay,  as 
required  by  21  CFR  225.58(d). 

3.  The  inspection  again  found 
distribution  of  Type  A  medicated 
articles  without  documentation  that  the 
consignee  held  an  approved  MFA. 
Consequently,  the  articles  were  imsafe 
within  the  meaning  of  section  512(a)(1) 
of  the  act  (21  U.S.C.  360b(a)(l))  and, 
therefore,  adultered  within  the  meaning 
of  section  501(a)(5)  of  the  act  (21  U.S.C. 
351(a)(5)). 

Accordingly,  CVM  is  proposing  to 
withdraw  approval  of  the  MFA’s  held 
by  Daco  Laboratories,  Ltd.,  and/or  Vet- 
Way  Feeds  as  identified  above,  under 
section  512(m)(4)(B)(ii)  of  the  act. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Form  FDA  483  in  EIR  of  August  17, 18, 

22,  23,  and  24, 1988. 

2.  NAF,  FDA  to  Daco  Laboratories,  Ltd., 
dated  December  5, 1988. 

3.  EIR  of  December  28, 1988. 

4.  Form  FDA  483  in  EIR  of  October  16-23, 
1991. 

5.  Warning  letter,  FDA  to  Daco  ““ 

Laboratories.  Ltd.,  dated  February  5, 1992. 

6.  Letter,  Daco  Laboratories,  Ltd.  to  FDA, 
dated  April  13, 1992. 

7.  Form  FDA  483  in  EIR  of  September  23, 

28,  and  29,  and  October  5, 1992. 

Therefore,  notice  is  given  to  Daco 
Laboratories,  Ltd.,  and  to  any  other 
interested  persons  who  may  be 
adversely  affected,  that  CVM  proposes 
to  issue  an  order  under  section 
512(m)(4)(B)(ii)  of  the  act  withdrawing 
approval  of  MFA’s  G  138-723,  F  138- 
724,  F  141-520,  G  142-705,  G  145-955, 

F  147-219,  and  G  147-745,  and  all 
amendments  and  supplements  thereto, 
on  the  grounds  that  new  information, 
evaluated  together  with  the  evidence 
available  when  the  applications  were 
approved,  shows  that  the  methods  used 
in,  or  the  facilities  and  controls  used  for, 
the  manufacture,  processing,  and 
packing  of  such  animal  feeds  are:  (1) 
Inadequate  to  assure  and  preserve  the 
identity,  strength,  quality,  and  purity  of 
the  NAD’S  therein,  and  (2)  were  not 
made  adequate  within  a  reasonable  time 
after  receipt  of  written  notice  from  FDA 
specifying  the  inadequacies. 

In  accordance  with  provisions  of 
section  512  of  the  act  and  regulations 
promulgated  under  it  (21  CFR  part  514), 
and  under  authority  delegated  to  the 
Director,  Center  for  Veterinary  Medicine 
(21  CFR  5.84),  CVM  hereby  provides  an 
opportunity  for  a  bearing  to  show  why 
approval  of  the  MFA’s  identified  in  this 
notice,  and  all  amendments  and 
supplements  to  the  applications,  should 
not  be  withdrawn  under  section 
512(m)(4)(B)(ii)  of  the  act.  Any  hearing 
would  be  subject  to  the  provisions  of  21 
CFR  part  12. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file  on  or  before  September 
16, 1993,  a  written  notice  of  appearance, 
request  for  bearing,  and  the  data, 
information,  and  analyses  relied  on  to 
justify  a  hearing,  as  specified  in  21  CFR 
514.200. 

Procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  a  notice  of  appearance  and 
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request  for  a  hearing,  submission  of 
information  and  an^ysis  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  a  hearing,  are  contained  in  21 
CFR  514.200. 

The  failure  of  a  sponsor  to  file  a 
timely,  nvritten  appearance  and  request 
for  a  hearing  as  required  by  21  CFR 
514.200  shall  be  construed  as  an 
election  not  to  avail  himself  of  the 
opportunity  for  a  hearing.  In  such  case, 
the  Director,  Center  for  Veterinary 
Medicine,  under  the  authority  delegated 
to  him  in  21  CFR  5.84(a)(2),  without 
further  notice  will  enter  a  final  order 
withdravdng  approval  of  the 
applications. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  foots  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  finm  the  face  of 
the  documentation  and  analysis  in  the 
request  for  hearing  that  there  is  no 
genuine  and  substmtial  issue  of  fact 
that  precludes  the  withdrawal  of 
approval  of  the  MFA’s,  or  that  the 
request  for  a  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analysis,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing.  If  a 
hearing  is  requested  and  is  justified  by 
the  sponsor’s  response  to  this  notice,  the 
issues  will  be  defined,  an  administrative 
law  judge  will  be  assigned,  and  a 
written  notice  of  the  time  and  place  at 
which  the  hearing  will  begin  will  be 
issued  as  soon  as  practicable. 

All  submissions  under  this  notice 
shall  be  filed  in  four  copies  and,  except 
as  provided  in  21  CFR  10.20(j),  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  512  (21  U.S.C.  360b))  and  under 
authority  delegated  to  the  Director, 
Center  For  Veterinary  Medicine  (21  CFR 
5.84). 

Dated:  August  5, 1993. 

Richard  iLTaake, 

Acting  Dinctor,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  93-19737  Filed  8-16-93;  8:45  am) 
BILUNQ  CODE  41SS-01-r 


Food  and  Dnig  Administration 
Workshop  for  ths  Comprasssd  Matficai 
Industry;  Notics  of  Pubiic  Workshop 

AQENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Southwest 
Region  Small  Business  Assistance 
Program,  the  Center  for  Drug  Evaluation 
and  Research,  and  the  Office  of  Small 
Business,  Scientific  and  Trade  Affairs 
are  sponsoring  a  public  woricshop  on 
FDA  requirements  that  apply  to  Uie 
compressed  medical  gas  industry.  This 
worluhop  is  designed  to  assist  the 
industry  in  complying  with  regulations 
for  manufocttiring  and  repacking 
medical  gases. 

DATES:  The  public  workshop  will  be 
held  on  September  28, 1993,  8:30  a.m. 
to  3:30  p.m. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Fo^  and  Drug 
Administration's  Southwest  Regional 
Office  conference  room,  7920  Elmbrook 
Dr.,  suite  102,  Dallas,  TX. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marie  Falcone,  Southwest  Region  Small 
Business  Program,  Food  and  Drug 
Administration,  7920  Elmbrook  Dr., 
suite  102,  Dallas,  TX  75247,  214-655- 
8100  extension  128,  or  Jeanne  White, 
Office  of  Small  Business,  Scientific  and 
Trade  Affairs  (HF-50),  Food  and  Drug 
Administration,  rm.  l5-6l,  5600  Fishers 
Lane,  Rockville,  MD  20857, 301-443- 
6776.  Those  persons  interested  in 
attending  this  meeting  should  FAX  their 
registration  to  214-655-8130,  including 
name,  firm  name,  address,  and 
telephone  number.  There  is  no 
registration  fee  for  this  workshop,  but 
advance  registration  is  required.  Space 
is  limited  and  all  interested  parties  are 
encouraged  to  register  early. 
SUPPLEMENTARY  INFORMATION:  FDA’s 
inspectional  history  of  the  industry 
shows  that  a  high  percentage  of  medical 
gas  firms  are  unaware  of  applicable 
regulations  and  guidelines  or  are  not  in 
compliance  with  applicable 
requirements.  This  workshop  is 
designed  to  assist  the  medic^  gas 
industry  and  is  free  of  charge  to 
attendees. 

Dated:  August  11, 1993. 

Midieel  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-19741  Filed  8-16-93;  8:45  am] 
eauNO  CODE  4iao-oi-E 


FDA  CoininlMioner*t  Industry 
Exchangs  Mssttngs  Concsming  User 
Fas  Implamantatlon;  Notica  of  Public 
Masting 

AGENCY:  Food  and  Drug  Administration, 
DHHS. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  the  Office  of  the 
Gjmmissioner,  the  Office  of  Small 
Business,  Scientific  and  Trade  Affairs, 
the  Center  for  Drug  Evaluation  and 
Research,  and  the  Center  for  Biologies 
Evaluation  and  Research,  are 
cosponsoring  public  meetings  with  the 
Pharmaceutical  Manufocturer’s 
Association  and  the  Biotechnology 
Industry  Organization  on  the  user  fee 
implementation  program.  This  meeting 
is  intended  to  provide  an  exchange  of 
information  between  FDA  and  the 
pharmaceutical  industry  for 
implementation  of  this  program. 

DATES:  The  industry  exchange  meetings 
will  be  held  on  Thursday,  August  26, 
1993,  from  9:00  a.m.  to  5:30  p.m.  in 
Philadelphia,  PA  and  on  Wednesday, 
October  6, 1993,  from  8:30  a.m.  to  5 
p.m.  in  Burlingame,  CA.  Interested 
persons  must  register  by  August  20, 

1993,  for  the  meeting  in  Philadelphia, 

PA  and  by  October  1, 1993,  for  the 
meeting  in  Burlingame,  CA. 

ADDRESSES:  The  industry  exchange 
meetings  will  be  held  at  the  Sheraton 
Society  Hill,  One  Dock  St., 

Philadelphia,  PA  and  at  the  Marriott 
San  Francisco  Airport,  1800  Old 
Bayshore  Hwy.,  Burlingame,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Danello  or  Jeanne  White, 

Food  and  Drug  Administration,  Office  of 
Small  Business,  Scientific  and  Trade 
Affairs  (HF-50),  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-8776. 
Those  persons  interested  in  attending 
the  Philadelphia  meeting  should  mail 
their  registration  to  Megan  McLaughlin, 
Registration  Coordinator,  Food  and  Drug 
Administration,  900  U.S.  Customhouse, 
2d  and  Chestnut  Sts.,  Philadelphia,  PA 
19106  or  FAX  215-597-8212.  Those 
persons  interested  in  attending  the 
Burlingame,  CA  meeting,  should  mail 
their  registration  to  Mark  Roh,  Pacific 
Region  Small  Business  Assistance 
Program,  Food  and  Drug 
Administration,  Federal  Office  Bldg., 
rm.  526, 50  United  Nations  Plaza,  &m 
Francisco,  CA  94102,  or  FAX  415-556- 
2822.  Registration  should  include  the 
name,  fim  name,  address,  and 
telephone  number  of  all  attendees. 

There  is  no  registration  fee  for  this 
meeting,  but  advance  registration  is 
requireid.  Early  registration  is 
encouraged  due  to  seating  limitations. 
SUPPLEMENTARY  INFORMATION:*  The 
Commissioner  of  Food  and  Drugs  holds 
industry  exchange  meetings  to 
disseminate  information  on  timely 
issues  and  to  get  industry’s  views  on 
these  issues.  'Dus  meeting  was 
organized  by  FDA’s  Office  of  the 
Commissi(Hier,  the  Office  of  Small 
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Business,  Scientific  and  Trade  Affairs, 
the  Center  for  Drug  Evaluation  and 
Research,  and  the  Center  for  Biologies 
Evaluation  and  Research. 

Under  the  provisions  of  the 
Prescription  Drug  User  Fee  Act  of  1992, 
FDA  was  authorized  to  collect  user  fees 
for  certain  applications,  products  and 
establishments.  Revenues  derived  from 
user  fees  are  to  be  dedicated  to 
expediting  the  review  and  approval  of 
applications  for  certain  human  drug 
pr^ucts,  including  certain  biological 
products.  These  and  other  issues 
pertaining  to  user  fees  will  be  discussed 
at  the  meeting. 

Dated;  August  11, 1993. 

Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

IFR  Doc.  93-19742  Filed  8-16-93;  8:45  amj 
BILUNG  CODE  4160-01-F 


Health  Resources  and  Services 
Administration 

[PN-2109] 

Announcement  of  Cycle  for  Rural 
Health  Medical  Education 
Demonstration  Projects 

The  Health  Resources  and  Services 
Administration  (HRSA),  in  coordination 
with  the  Health  Care  Financing 
Administration  (HCFA),  announces  that 
proposals  for  fiscal  year  1994  Rural 
Health  Medical  Education 
Demonstration  Projects  are  being 
accepted  under  the  authority  of  section 
4038  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203)  (the  Act),  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L.  101-239). 

Section  4038,  as  amended,  authorizes 
Rural  Health  Medical  Education 
Demonstration  Projects  to  assist 
physicians  to  develop  clinical 
experience  in  rural  areas  using  payment 
for  graduate  medical  education  under 
the  Social  Security  Act  and  requires  the 
Secretary  of  Health  and  Human  Services 
to  enter  into  agreements  with  10 
teaching  hospitals  as  sponsors  of  the 
demonstration  projects.  Seven 
demonstration  projects  are  ongoing  and 
three  more  could  be  effected  under 
section  4038. 

Eligible  hospitals  are  those  which 
currently  receive  payments  for  direct 
and  indirect  graduate  medical  education 
costs  as  defined  under  Medicare.  These 
hospitals  may  be  public  or  private 
entities,  nonprofit  or  for  profit.  These 
projects  will  be  for  a  3  year  period. and 
are  intended  to  assist  resident 
physicians  in  developing  field 
experience  in  rural  areas. 


Under  these  agreements,  each  of  the 
sponsoring  hospitals  will  make 
arrangements  with  a  small  rural  hospital 
to  provide  for  resident  rotations  for  a 
period  of  1  to  3  months  for  physicians 
who  have  completed  at  least  1  year  of 
residency  training  in  family  practice, 
osteopathic  general  practice,  primary 
care  internal  medicine,  or  primary  care 
pediatrics.  The  number  of  physicians 
and  the  duration  of  the  rotation  is  to  be 
a  part  of  the  arrangements  between  the 
sponsoring  hospital  and  the  rural 
hospital. 

For  the  purposes  of  these  projects, 
payments  made  for  the  indirect  costs  of 
graduate  medical  education,  pursuant  to 
section  1886  (d)(5)(B)  of  the  Social 
Security  Act  and  42  CFR  412.105,  for 
any  part  of  a  year  that  a  resident  works 
at  a  small  rural  hospital,  will  be  treated 
as  if  the  resident  was  working  at  the 
sponsoring  hospital,  and  not  as  if  the 
resident  was  working  in  the  small  rural 
hospital.  All  other  requirements  set 
forth  in  42  CFR  412.105  will  apply.  In 
addition,  in  order  to  be  count^,  the 
resident’s  time  spent  in  the  rural 
hospital  must  count  toward  certification 
as  part  of  an  approved  program  under 
42  CFR  413.86(b). 

Medicare’s  share  of  the  direct 
graduate  medical  education  costs  of  the 
sponsoring  hospital  will  be  increased 
for  the  duration  of  the  project  to  meet 
any  reasonable  additional  direct  costs 
incurred  for  the  education  and  training 
of  resident  physicians  at  the  rural  site. 
The  sponsoring  hospital  will  be 
required  to  account  separately  for  the 
costs  of  the  demonstration  project. 
Medicare  will  reimburse  the  sponsoring 
hospital  for  Medicare’s  share  of  the 
additional  costs  the  hospital  incurs  in 
connection  with  the  project  under  the 
reasonable  cost  authority  methodology 
described  in  section  1861(v)  of  the  Act. 
Reimbursement  for  these  costs  will  be  in 
addition  to  the  hospital’s  payment 
under  section  1886(h). 

It  should  be  noted  that  direct  costs 
may  be  claimed  only  once  and  will  not 
be  reimbursed  under  both  sections 
1886(h)  and  1861(v). 

In  this  demonstration  an  emphasis  is 
being  placed  on  cost  effectiveness  of  the 
projects.  Proposed  projects  will  he 
evaluated  on  the  reasonableness  and 
cost  effectiveness  demonstrated  in  the 
description  of  additional  costs 
associated  with  the  project  which  would 
be  reimbursed  under  a  reasonable  cost 
methodology.  These  costs  are  to  be 
estimated  for  each  of  the  3  years  of  the 
demonstration  project.  The  costs  and 
the  cost  effectiveness  of  a  proposed 
project  will  be  considered  during  the 
review  of  proposals. 


Additional  costs  may  include 
arrangements  for  supervision  of  the 
residents  at  the  rural  site,  housing  of  the 
residents,  and  travel  by  residents  and 
supervisors  from  the  sponsoring 
hospital.  Any  reimbursement  request  for 
additional  costs  will  require  review  by 
the  Medicare  intermediaries  to 
determine  the  accuracy  and 
reasonableness  of  the  claim.  Teaching 
hospitals  wishing  to  apply  should  note 
that  Medicare  will  only  reimburse  the 
sponsoring  hospitals  for  Medicare’s 
share  of  the  cost.  *1116  sponsoring 
hospital  will  have  to  seek 
reimbursement  from  other  payers  for 
costs  of  the  demonstration  related  to 
non-Medicare  patients.  Sponsoring 
teaching  hospitals  should  note  that 
residents  participating  in  the  project 
may  be  counted  as  “on-site”  or  “off¬ 
site”  personnel  for  purposes  of 
determining  direct  medical  education 
costs;  however,  each  resident  may  be 
counted  only  once. 

It  should  be  noted  that  there  will  be 
no  reimbursements  directly  to  rural 
hospitals.  All  reimbursements 
associated  with  the  demonstration 
projects  will  be  made  to  the  sponsoring 
hospital. 

Project  Criteria 

Agreements  for  Rural  Health  Medical 
Education  Demonstration  Projects  will 
be  entered  into  only  after  proposals  for 
participation  are  received  and  a  review 
is  conducted  by  the  Department.  The 
following  project  criteria  were 
established  in  1989  after  receipt  of 
public  comments  and  will  be  used  in  FY 
1994. 

(1)  Only  residents  from  family 
medicine,  osteopathic  general  practice, 
primary  care  internal  medicine,  or 
primary  care  pediatric  residency 
programs  will  be  eligible  for 
participation  in  the  demonstration 
projects.  All  residents  participating  in 
the  project  must  have  completed  at  lea.st 
1  year  of  resident  training. 

(2)  For  the  purpose  of  tnis 
demonstration,  a  small  rural  hospital  is 
defined  as  a  general  hospital  of  100  or 
fewer  inpatient  beds  available  for  the 
lodging  of  patients,  excluding  newborn 
beds  (except  those  in  intensive  care 
units),  skilled  nursing  beds  and  beds  in 
any  distinct  part  of  the  hospital  not 
subject  to  the  Medicare  prospective 
payment  system,  e.g.,  psychiatric  beds 
and  postoperative  beds.  The  hospital 
must  be  located  in  a  county  that  is  not 
included  in  either  a  Metropolitan 
Statistical  Area  or  a  New  England 
County  Metropolitan  Area  as 
determined  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Department  considers  hospitals  of  100 
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beds  or  fewer  as  offering  training 
opportunities  significantly  different 
bom  experience  offered  at  most 
hospitals  which  sponsor  graduate 
medical  education.  To  participate  in  the 
demonstration,  a  rural  hospital  must 
maintain  its  “rural"  status  throughout 
the  demonstration  for  Medicare 
payment  purposes. 

Hospitals  interested  in  entering  into 
an  agreement  with  the  Department 
should  notify  HRSA.  Materials 
regarding  entry  into  an  agreement  will 
be  sent  only  to  those  programs  and 
hospitals  making  a  request. 

Requests  for  proposal  instructions  and 
other  questions  should  be  directed  to: 
Glen  Taylor,  Primary  Care  Medical 
Education  Branch,  Ehvision  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  4C-04,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6820,  FAX:  (301)  443-8890. 

The  proposal  instructions  have  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0145. 

To  receive  consideration  to  enter  into 
an  agreement  with  the  Department  to 
conduct  a  demonstration  project,  a 
project  proposal  should  be  received  by 
October  18, 1993.  Proposals  shall  be 
considered  “on  time”  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  proposals  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Rural  Health  Medical 
Education  Demonstration  Projects,  is 
listed  at  93.906  in  the  Catalog  of  Federal 
Domestic  Assistance.  The  review  of 
proposals  under  this  demonstration  are 
not  subject  to  the  requirements  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  )uly  13, 1993. 

William  A.  Robinson, 

Acting  Administrator. 
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Announcement  of  the  Methodology  for 
Implementation  of  the  Statutory 
Required  Submission  of  Information 
for  Selected  Grant  Programs  Under 
Titles  VII  and  VIII  of  the  Public  Health 
Service  Act  for  Fiscal  Year  1994 

SUMMARY:  The  Health  Professions 
Education  Extension  Amendments  of 
1992  and  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992  (Pub.  L.  102-408,  dated  October 
13, 1992)  and  technical  amendments 
(Pub.  L.  102-531)  authorize  a  required 
submission  of  information  (sections 
791(b)  and  860(e)(2))  for  selected  grant 
programs  in  titles  VU  and  VIII  of  the 
Public  Health  Service  (PHS)  Act.  The 
information  submission  requirement  is 
an  eligibility  requirement.  The 
information  must  be  submitted  as 
directed  in  the  guidance  or  the 
application  cannot  be  considered  for  an 
award.  The  information  provided  will 
be  used  only  to  make  the  initial 
determination  whether  an  application  is 
acceptable  for  processing.  It  will  not  be 
used  during  the  merit  review  process  or 
for  making  funding  decisions. 

The  burden  for  collection  of  this 
information  has  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act.  In  addition,  input  was 
elicited  horn  constituency  groups 
affected  by  this  information  submission 
requirement.  This  notice  will  describe 
the  methodology  for  implementation  of 
the  required  submission  of  information 
authorized  by  sections  791(b)  and 
860(e)(2)  of  the  PHS  Act. 

EFFECTIVE  DATE:  The  methodology  for 
implementing  the  required  submission 
of  information  which  is  described  in 
this  notice  Is  for  use  in  FY  1994  grant 
cycles  for  the  programs  which  are 
subject  to  this  required  submission  of 
information. 

SUPPLEMENTARY  INFORMATION:  Sections 
791(b)  and  860(e)(2)  of  the  PHS  Act 
include  the  required  submission  of 
information  for  selected  grant  programs 
under  titles  VII  and  VIII.  Grant  programs 
which  are  subject  to  required 
submission  of  information  are: 
Departments  of  Family  Medicine 
(section  747(b)), 

Grants  for  Predoctoral  Training  in 
Family  Medicine  (section  747(a)), 
Grants  for  Graduate  Training  in  Family 
Medicine  (section  747(a)), 

Grants  for  Faculty  Development  in 
Family  Medicine  (section  747(a)), 
Grants  for  Predoctoral  Training  in 
General  Internal  Medicine  and/or 
General  Pediatrics  (section  748), 
Grants  for  Residency  Training  in 
General  Internal  Medicine  and/or 
General  Pediatrics  (section  748), 


Grants  for  Faculty  Development  in 
General  Internal  Medicine  and/or 
General  Pediatrics  (section  748), 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  (section  749), 

Grants  for  Physician  Assistant  Training 
Program  (section  750), 

*  Grants  for  Physician  Assistant  Faculty 
Development  (section  750), 

Podiatric  Primary  Care  Residency 
Training  (section  751), 

Grants  for  Preventive  Medicine 
Residency  Training  (section  763), 
Allied  Health  Traineeships  (section 

766) , 

Allied  Health  Project  Grants  (section 

767) , 

Advanced  Nurse  Education  (section 
821), 

Nurse  Practitioner  and  Nurse-Midwifery 
Programs  (section  822) 

Professional  Nurse  Traineeships 
(section  830), 

Nurse  Anesthetist  Education  Programs 
(section  831(a)), 

Nurse  Anesthetist  Traineeships  (section 
831(a)),  and 

Grants  for  Nurse  Anesthetist  Faculty 
Fellowships  (section  831(b)), 

Statutory  Required  Submission  of 
Information  Provision 

Sections  791(b)  and  860(e)(2)  provide 
that  an  award  under  selected  grant 
programs  in  titles  VII  and  VIII  of  the 
PHS  Act  may  be  made  only  if  the 
applicant  for  the  award  submits  the 
following  information  regarding  the 
programs  of  the  applicant: 

(1)  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

(2)  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

(3)  With  respect  to  individuals  who 
are  from  disadvantaged  backgrounds  or 
horn  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  su^  individuals  who  are  ' 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

(4)  If  applicable,  tne  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

(5)  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 


*  Program  currently  in  development. 
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(6)  A  description  of  whether  and  to 
‘what  extent  the  applicant  is  able  to 
operate  without  F^eral  assistance 
under  this  title. 

Statutory  Definition  of  “Graduate” 

Under  sections  791(c)  and  860(e)(3), 
“graduate”  is  defined  as  an  individual 
who  has  successfully  completed  all 
training  (and  residency  requirements) 
necessary  for  full  certification  in  the 
health  profession  selected  by  the 
individual. 

Completion  of  all  training  for 
certification  purposes  will  be  defined  in 
program  specific  notices  based  on  the 
characteristics  of  the  program. 

Definition  of  “Disadvantaged” 

The  definition  of  “Disadvantaged”  is 
that  which  is  currently  in  use  for  health 
professions  programs  (42  CFR 
57.1804(c)).  An  individual  from  a 
disadvantaged  background  is  one  who: 

U)  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  fix)m  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
profession;  or 

(2)  Comes  fi-om  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to 
family  size  published  by  the  U.S. 

Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consumer  Price 
Index,  and  by  the  Secretary  for  use  in 
all  health  professions  programs. 

Methodology  for  Implementation 

The  methodology  for  implementing 
the  required  submission  of  information 
includes  (1)  definitions  and  (2)  data 
elements  for  each  of  the  requirements. 

Additional  Definitions 

For  purposes  of  making  awards  under 
this  program,  the  term  “applicant” 
means  that  institutional  entity  for  which 
the  grant  funds  are  requested. 

Individuals  “recruited”  are  the 
[  numbers  that  have  completed 

applications  to  the  program  of  the 
I  applicant. 

individuals  “admitted”  refers  to  the 
numbers  who  have  applied  and  are 
accepted  to  the  program. 

Individuals  “enrolled”  refers  to  the 
numbers  who  have  been  accepted  and 
actually  attend  the  program, 
r  “Rotations  or  preceptorships”  for 

students/trainees  refers  to  those  blocks 
of  time  during  the  academic  program 
which  are  established  for  educational 
experiences  that  occur  in  clinical 
settings. 

In  describing  student  rotations  or 
preceptorships  and  resident  clinical  . 


training,  “principal  focus”  means  that 
the  majority  of  the  patients  in  the  health 
care  settings  selected  for  these 
experiences  are  individuals  who  reside 
in  or  comprise  a  medically  underserved 
community. 

“Recent  graduates”  means  individuals 
who  have  successfully  completed  all 
training  and  residency  requirements 
necessary  for  full  certification  in  the 
health  profession  selected  by  the 
individual,  within  the  last  two  years  or 
more. 

“Primary  health  care”  means  care 
which  may  be  initiated  by  the  client  or 
provider  in  a  variety  pf  settings  and 
which  consists  of  a  broad  range  of 
personal  health  care  services,  including 
promotion  and  maintenance  of  health, 
prevention  of  illness  and  disability, 
basic  care  during  acute  and  chronic 
phases  of  illness,  guidance  and 
counseling  of  individuals  and  families, 
and  referral  to  other  health  care 
providers  and  community  resources 
when  appropriate. 

If  necessary,  more  detailed  definitions 
for  the  above  terms  will  appear  in  the 
program  materials. 

Statutory  Definition  of  “Medically 
Underserved  Community” 

Section  799(6)  of  the  PHS  Act  defines 
“medically  underserved  community”  as 
an  urban  or  rural  area  or  population 
that — 

(A)  Is  eligible  for  designation  under 
section  332  as  a  health  professional 
shortage  area; 

(B)  Is  eligible  to  be  served  by  a 
migrant  health  center  under  section  329, 
a  community  health  center  under 
section  330,  a  grantee  under  section  340 
(relating  to  homeless  individuals),  or  a 
grantee  under  section  340A  (relating  to 
residents  of  public  housing);  or 

(C)  Has  a  snortage  of  personal  health 
services,  as  determined  under  criteria 
issued  by  the  Secretary  under  section 
1861(aa)(2)  of  the  Social  Security  Act 
(relating  to  rural  health  clinics). 

The  aoove  definition  includes 
geographic  areas  or  populations  without 
adequate  health  care  services.  This 
definition  should  be  used  when 
determining  the  numbef  of  individuals 
recruited,  admitted  or  enrolled  fi’om  the 
applicant’s  program  who  are  from 
medically  underserved  communities. 

Information  about  an  applicant’s 
training  program,  faculty  clinical 
practice,  and  graduate  practice 
outcomes  may  include  practice  settings 
which  are  not  included  among  the 
above  designations.  In  keeping  with  the 
congressional  intent  that  eligible  entities 
should  not  be  limited  to  formally 
designated  HPSAs  and  populations 
served  by  CHC,  MHC,  or  homeless 


health  centers,  the  list  of  types  of 
practice  sites  that  can  be  claimed  under 
this  provision  has  been  expanded  to 
include  the  following: 

Community  Health  Centers  (section  330) 
Migrant  Health  Centers  (section  329) 
Health  Care  for  the  Homeless  Grantees 
(section  340) 

Public  Housing  Primary  Care  Grantees 
(section  340A) 

Rural  Health  Clinics,  federally 
designated  (section  1861(aa)(2)  of  the 
Social  Security  Act) 

National  Health  Service  Corps  sites, 
freestanding  (section  333) 

Indian  Health  Service  Sites  (Public  Law 
93-638  for  tribally  operated  sites  and 
Public  Law  94-437  for  IHS  operated 
sites) 

Federally  Qualified  Health  Centers 
(section  1905(a)  and  (1)  of  the  Social 
Security  Act) 

Primary  Medical  Care  Health 
Professional  Shortage  Areas  (HPSAs) 
(facilities  and  geographic)  (designated 
under  section  332)  For  primary  care 
physicians  and  other  health  personnel 
except  dentists  and  nurses 
Dental  HPSAs  (facilities  and  geographic) 
(designated  under  section  332)  For 
dentists  only 

Nurse  Shortage  Areas  (old  section  836, 
currently  section  846)  For  nurses  only 
State  or  Local  Health  Departments 
(Regardless  of  sponsor — for  example, 
local  health  departments  who  are 
funded  by  the  State  would  qualify.) 
Ambulatory  practice  sites  designated  by 
State  Governors  as  serving  medically 
underserved  communities 
This  list  of  practice  sites  has  been 
proposed  for  public  comment  in  the 
announcement  of  proposed 
methodology  for  implementation  of  the 
statutory  general  funding  preference 
(sections  791(a)  and  860(e)(1)). 
Comments  on  the  above  list  are  invited 
only  in  response  to  that  separate  general 
funding  preference  notice. 

Data  Elements  for  Each  Information 
Requirement 

Data  elements  have  been  identified  so 
that  the  data  obtained  from  the  required 
submission  of  information  for  these 
grant  programs  will  be  suitable  for 
developing  a  data  base  and  can  easily 
and  appropriately  be  compared  to 
similar  data  from  other  applications. 

Infohnation  Requirement  (1):  A  . 
description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  priftcipal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

Data  elements  include  (a)  the  number 
of  training  days  or  weeks  for  each 
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rotation,  preceptorship,  or  clinical 
training  program,  (b)  the  type  and 
location  of  the  medically  underserved 
community  used,  and  (c)  the  number 
and  percent  of  total  students  involved. 

Narrative  descriptions  should  contain 
information  that  is  specific  to  the  type 
of  program.  e.g.,  predoctoral,  dentistry, 
nursing.  Qualitative  information  should 
focus  on  characteristics  of  the  training, 
i.e.,  elected/required/selected,  clinical 
content,  services  provided,  patient  mix, 
and  faculty  supervision.  For  new 
programs,  it  is  acceptable  to  provide 
qualitative  information  about  the 
planned  training  component  of  the 
academic  program  with  projected 
quantitative  data  based  on  the  approved 
curriculum. 

Information  Requirement  (2):  The 
number  of  faculty  on  admissions 
committees  who  have  a  clinical  practice 
in  community-based  ambulatory 
settings  in  medically  underserved 
communities. 

Data  elements  include  the  number 
and  percent  of  the  total  faculty  for  (a) 
faculty  on  admissions  committee(s) 
including  both  formal  and  informal 
processes,  (b)  faculty  on  admissions 
committee(s)  in  clinical  practice,  and  (c) 
faculty  on  admissions  committee(s)  with 
clinjcal  practice  in  medically 
underserved  communities. 

Information  Requirement  (3):  With 
respect  to  individuals  who  are  from 
disadvantaged  backgrounds  or  from 
medically  underserved  communities, 
the  number  of  such  individuals  who  are 
recruited  for  academic  programs  of  the 
applicant,  the  number  of  such 
individuals  who  are  admitted  to  such 
programs,  and  the  number  of  such 
individuals  who  graduate  from  such 
proems. 

The  data  elements  include  (a)  the  total 
number  of  individuals  who  were 
recruited,  admitted,  enrolled,  and 
graduated  in  1992  and  1993,  and  (b)  the 
number  of  individuals  horn 
disadvantaged  backgrounds  or 
medically  underserved  communities 
who  were  recruited,  admitted,  enrolled, 
and  graduated  in  1992  and  1993 
(Individuals  who  flt  both  categories 
should  not  be  double  counted). 

New  programs  should  provide  as 
much  data  as  are  available,  except  that 
new  programs  not  having  admitted 
students  are  not  required  to  provide  this 
information.  If  this  data  cannot  legally 
be  collected,  the  source  of  prohibition 
must  be  cited. 

Information  Requirement  (4):  If 
applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

The  data  elements  include  (a)  the 
number  of  recent  graduates  for  1992  and 


1993  who  are  in  primary  care  and  (b) 
the  total  number  of  graduates  for  1992 
and  1993. 

For  new  programs  or  where  data  are 
not  available,  a  statement  of  the  strategy 
for  how  a  program  intends  to  influence 
graduate  career  choice  will  be 
acceptable. 

Information  Requirement  (5):  The 
number  of  recent  graduates  whose 
practices  are  serving  medically 
underserved  communities. 

The  data  elements  include  (a)  the 
number  of  recent  graduates  whose 
practices  are  serving  medically 
underserved  communities  for  1992  and 
1993,  and  (b)  the  total  number  of 
graduates  for  1992  and  1993. 

For  new  programs  or  where  data  are 
not  available,  a  statement  of  the  strategy 
for  how  a  program  intends  to  influence 
graduates  to  practice  in  medically 
underServed  communities  will  be 
acceptable. 

Information  Requirement  (6):  A 
description  of  whether  and  to  what 
extent  the  applicant  is  able  to  operate 
without  Federal  assistance  under  this 
title. 

An  acceptable  response  must  include 
(a)  a  statement  regarding  whether  or  not 
the  program  will  continue  after  Federal 
assistance  under  title  VII  or  title  Vm. 
and  (b)  a  brief  narrative  to  describe  to 
what  extent  the  program  will  continue 
after  Federal  assistance.  To  the  degree 
possible,  the  following  descriptive 
information  should  be  provided:  (1) 
extent  to  which  institutional  monies 
have  been  used  to  complement  Federal 
monies  in  previously  funded  projects, 
by  project  and  year;  (2)  the  extent  to 
which  Federally-funded  projects  have 
been  institutionalized  such  that 
contiguous  funding  was  not  sought  for 
more  than  two  consecutive  project 
periods;  and/or  (3)  if  Federal  funding 
was  sought  for  more  than  two  project 
periods,  the  extent  to  which  subsequent 
applications  have  built  on  evolutionary 
program  growth  and  represent  new 
initiatives  which  contribute  to  overall 
program  strengths. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  deflnitions  and  data 
elements.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  September  16, 1993  will  be 
considered  before  the  final 
implementation  methodology  is 
established.  Written  comments  should 
be  addressed  to:  Ms.  Shirley  Johnson, 
Director,  Office  of  Program 
Development.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 


Building,  room  8A-55.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Office  oi  Program 
Development,  Bureau  of  Health 
Professions,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

Dated:  August  11, 1993. 

William  A.  Robinson, 

Acting  Administrator. 

(FR  Doc.  93-19744  Filed  8-16-93:  8:45  ami 
BILUNG  CODE  41«0-1S-I> 


National  institutes  of  Health 
Division  of  Research  Grants;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Ei^hasis  Panel. 

Tne  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications 

SCtENTtFlC  REVIEW  AOMWNSTRATOR:  Dr. 
Leonard  Jakubczak  (301)  594-7198 

DATE  OF  MEETINQ:  August  19, 1993. 

PLACE  OF  MEETINQ:  Westwood  Bldg.,  Rm 
325C,  NIH  Bethesda.  MD.  (Telephone 
Conference) 

TViE  OF  MEETINQ:  2  p.m. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance  . 
Program  Nos.  93.306,  93.333, 93.337, 93.393- 
93.396, 93.837-93.844, 93.846-93.878. 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 
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Dated;  August  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  93-19844  Filed  8-16-93;  8:45  ami 
BILUNO  CODE  4140-01-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Pianning  and 
Deveiopment 

[Docket  No.  N-e3-3519;  FR-3339-P-02] 

Announcement  of  Funding  Awards  for 
the  Community  Development  Work 
Study  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  DNevelopment 
Reform  Act  of  1989,  this  document 


notifles  the  public  of  Fiscal  Year  1993 
funding  awards  made  under  the 
Community  Development  Work  Study 
Program  (CDWSP).  The  purpose  of  this 
document  is  to  announce  the  names  and 
addresses  of  the  awards  to  be  used  by 
institutions  of  higher  education,  area¬ 
wide  planning  organizations  and  states 
to  assist  economically  disadvantaged 
and  minority  students  participating  in 
work  study  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Turk,  Technical  Assistance 
Division,  Office  of  Technical  Assistance, 
Department  of  Housing  and  Urbem 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  Telephone  (202) 
708-3176.  The  TDD  number  is  (202) 
708-0564.  These  are  not  toll-free 
numbers.  Application  packages 
(requests  for  grant  application)  may  be 
obtained  by  written  request  from  the 
following  address;  Processing  and 
Control  Branch,  Office  of  Community 
Planning  and  Development, 

Headquarter  Department  of  Housing  and 
Urban  Development,  Seventh  Street, 
SW.,  room  7255,  Washington,  DC  20410. 


SUPPLEMENTARY  INFORMATION:  Section 
107(c)  of  the  Housing  and  Commimity 
Deveiopment  Act  of  1974,  as  amended, 
(the  Act)  authorizes  the  CIIWSP.  Under 
this  section,  HUD  is  authorized  to 
provide  grants  to  institutions  of  higher 
education,  either  directly  or  throu^ 
area-wide  planning  organizations  or 
States,  for  the  purpose  of  providing 
assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
or  economic  development,  community 
planning,  or  commimity  management. 

In  a  Notice  of  Funding  Availability 
published  in  the  Federal  Register  on 
November  12, 1992  (57  FR  53842),  the 
Department  announced  the  availability 
of  $3  million  for  the  Community 
Development  Work  Study  Program. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  the  Department  is 
publishing  details  concerning  the 
recipients  of  these  awards  as  follows: 


FY  93  Community  Development  Work  Study  Program 


Applicant 

No.  of 
stu¬ 
dents 

Amount 

awarded 

HUD  Region:  1 

New  Hampshire  College: 

Dr.  Michael  Swack,  2500  N.  River  Road,  Manchester,  NH  03104,  Telephone:  603-668-2211  . 

■ 

HUD  Region:  II 

Hunter  College  &  Foundation: 

Dr.  Eugenie  L.  Birch,  695  Park  Avenue.  New  York,  NY  10021,  Telephone:  212-772-5593  . 

Suny  Buffalo  Research  Foundation: 

Ms.  Mary  A.  Atkinson,  The  UB  Commons,  520  Lee  E,  Suite  211,  Amherst  NY  14228,  Telephone:  716-645-2980 - 

Pratt  Institute: 

Mr.  Ron  Shiftman,  379  DeDatlb  Ave,  2nd  Floor,  Brooklyn,  NY  11205,  Telephone:  718-636-3486 . 

5 

4 

3 

148,500 

120,000 

90,000 

HUD  Region:  III 

Metropolitan  Washington  COG: 

University  of  Maryland,  University  of  D.C.,  Howard  University,  University  of  Virginia,  Northern  Virginia  Campus . 

Carnegie  Mellon  University: 

Mr.  Alfred  Blumstein,  500  Forbes  Street  Pittsburgh,  PA  15213,  Telephone;  412-268-2159  . 

Morgan  State  University: 

Dr.  Elva  E.  Tillman,  Armory  Room  204,  Coldspring  Lane  &  Hillen,  Baltimore,  MD  21239,  Telephone:  301-319-3004  ... 

1 

357,480 

120,000 

90,000 

HUD  Region:  IV 


Jackson  State  University: 

Dr.  Curtina  Morelarid-Young,  3825  Ridgewood  Road,  Box  18,  Jackson,  MS  39211,  Telephone:  601-982-6266 
Eastern  Kentucky  University: 

Dr.  Terry  Busson,  LcUi^ter  Avenue,  Richmorxl,  KY  40475-3101,  Telephone:  606-622-1019  . 

Alabama  A&M  University: 

Ms.  ConstarKe  W.  Jordan,  Huntsville,  Madison,  AL  35762,  Telephone:  205-851-5425 . 

University  of  Termessee  at  ChattarKX)ga; 

Dr.  Deborah  Arfken,  615  McCallie  Avenue,  Chattanooga,  TN  37403-259,  Telephone:  615-755-4667  . 

Clemson  University: 


90,000 

85,680 

82,440 

90,000 
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FY  93  Community  Development  Work  Study  Program— Continued 


Applicant 

No.  of 
stu¬ 
dents 

Arrxxjnt 

awarded 

Dr.  viose  R.  Caban.  Clemson,  SC,  Telephone:  803-656-3926  . . 

3 

59,115 

HUD  Region:  V 

Mankato  State  University: 

Mr,  Robert  A  Rarratt,  RIim  Farth  County,  Mankato,  MN  66002-8400,  Tolephnne:  507-389-1714  . . 

4  I 

117,474 

90,000 

63,846 

University  of  Cirtcirmati: 

Mr.  John  E.  Kleymeyter,  School  of  Plarming,  548  One  Edwards  Center,  Cincinnati,  OH  45221-0073,  Telephone:  513- 
556-0214  . . . . . . 

3 

University  of  Wiscortsin  at  Green  Bay: 

rv.  Ray  Hiitohinson,  2420  Nicniet  Dr.,  Green  Bay,  Wl  54311-7001,  Telephorte;  414-465-2337  . 

3 

HUD  Region:  VI 


Texas  Tech  University: 

Mr.  Charles  J.  Fox.  P.O.  Box  41015.  Lubbock.  TX  79409.  Telephone:  806-742-3125  . .  4 

Southern  University: 

Dr.  Damien  D.  Ejigiri.  Box  12596.  Baton  Rouge.  LA  70813.  Telephone:  504-771-3103  . . .  4 

North  Central  Texas  COG: 

University  of  North  Texas,  University  of  Texas  at  Arlington.  University  of  Texas  . . .  9 

Alamo  Area  Council  of  Government 

Alamo  Area  COG.  St  Mary's  University.  Trinity  University .  12 


114.632 

113,870 

192,033 

360,000 


HUD  Region:  Vll 


Karrsas  State  University: 

Mr.  Robert  E.  Bums,  Fairchild  Hall  Room  2,  Manhattan.  KS  66506,  Telephone:  913-532-5985  . 4  115,294 

Iowa  State  University: 

Dr.  Eric  Domain  Kelley,  126  College  of  Design.  Ames,  I A  50011,  Telephone:  515-294-8959  .  4  106,576 

University  of  Kansas: 

Ms.  Marion  Sheppard,  KU  Dept  of  Public  Administration.  318  Blake  Hall,  Lawrence,  KS  66045,  Telephone:  913-864- 

3527  . 3  79,347 

University  of  Nebraska-Lincoln: 

Dr.  Gordon  Scholz.  Office  of  Sponsored  Programs,  303  Administration  Building,  Lincoln,  NE  68588-0430,  Telephone: 

402-472-9284  . 3  86,213 


HUD  Region:  VIII 


Board  of  Regents  University  of  Colorado:  " 

Dr.  Bob  Horn.  Campus  Box  123  P.O.  17336,  Denver.  CO  80217-3364,  Telephone:  303-556-4815  . . . .  3  88,377 


HUD  Region:  IX 


Regents  of  the  University  of  California: 

Dr.  Neil  Maxwell.  336  Sproul  Hall,  Berkeley,  CA  94720.  Telephone:  510-642-0123  .  3  90,000 


HUD  Region:  X 


Eastern  WasNngton  Urwersity: 

Dr.  Dick  Winchell,  Dept,  of  Planning.  Mail  Stop  50.  Cheney,  WA  99004,  Telephone:  509-359-2288 . . . .  3 

University  of  Washington: 

Dr.  Dermis  M.  Ryan.  Chairman,  Department  of  Urban  Design  arxl  Planning,  College  of  Architecture  and  Urban  Plan¬ 
ning,  Seattle.  WA  98195  .  ‘  5 


Grand  Total . . . . .  117  3^79,019 
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Dated:  August  11, 1993. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

FR  Doc.  93-19732  Filed  8-16-93;  8:45  ami 
BILUNQ  CODE  4210-29-M 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-93-3449:  FR-8283-N-03] 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments;  Announcement  of 
Funding  Awards 

agency:  OHlce  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annotmcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Lead-Base  Paint  (LBP)  Risk 
Assessments.  The  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amounts  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  D.  Rattley,  Director,  Office  of 
Construction,  Rehabilitation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  room  4138,  Washington,  DC 
20410,  telephone  (202)  708-1800,  or 
(202)  708-0850  (voice/TDD).  For 
information  related  to  Indian  Housing 
Authorities,  contact:  Dom  Nessi, 
Director,  Office  of  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
room  4140,  Washington,  DC  20410, 
telephone  (202)  708-1015,  or  (202)  708- 
0850  (voice/TDD).  (These  are  not  toll- 
firee  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
provide  funds  to  Public  Housing 
Agencies  and  Indian  Housing 
Authorities  (referred  to  jointly  as 
“HAs”)  for  LBP  risk  assessments,  in 
accordance  with  section  14(a)(3)  of  tht 
U.S.  Housing  Act  of  1937  (1937  Act). 
The  Department  issued  a  NOFA 
announcing  the  availability  of 
$23,853,455  for  Housing  Authorities  to 
conduct  risk  assessments.  Risk 
assessments  are  intended  “to  assess  the 
risks  of  lead-based  paint  poisoning  *  * 

*  in  all  projects  constructed  before  1980 
that  are,  or  will  be,  occupied  by 
families.”  Section  14(a)(3)  of  the  1937 


Act  requires  that  professional  risk 
assessments  include  dust  and  soil 
sampling  and  laboratory  analysis.  The 
goal  of  the  risk  assessment  is  to  enable 
a  HA  to  identify  lead  hazards  so  that 
appropriate  interim  measures  can  be 
implemented  until  testing  and 
abatement  can  be  fully  undertaken. 

The  1992  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  Jime  29, 
1992,  57  FR  28910.  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $9,055,821  was  awarded  to 
189  HAs.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Etepartment  is  publishing  (by  Region) 
the  names  of  the  HAs,  state  and 
amounts  of  those  awards  as  follows: 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 


Assessments 
Region  I: 

Boston,  MA . . .  $185,675 

Bridgeport,  CT  .  53,981 

Norwalk,  CT  . 22,770 

New  Britain,  CT  .  11,850 

Meriden,  CT .  6,435 

East  Hartford,  CT .  2,970 

Connecticut  HA,  CT .  17.820 

Auburn,  ME  .  2,475 

Region  II: 

Watertown,  NY .  5,940 

Rochester,  NY .  200,970 

Dunkirk,  NY  . 2,475 

New  York  City,  NY  .  249,985 

Spring  Valley,  NY  .  1,485 

Newark,  NJ .  198,482 

Long  Branch,  NJ  .  16,830 

Jersey  Qty,  NJ .  62,865 

Lodi,  NJ .  2,970 

Bayonne,  NJ  .  24,255 

Hoboken,  NJ .  18,315 

Garfield,  NJ  .  5,445 

Florence,  NJ  .  2,475 

Hightstown,  NJ  .  4,950 

Neptune,  NJ  . 10,500 

Glassboro,  NJ  .  2,475 

Freehold,  NJ .  2,475 

Region  III: 

Annapolis,  MD  .  26,235 

Baltimore,  MD  .  282,645 

Charleston,  WV  .  49,500 

Wheeling,  WV  .  11,385 

Philadelphia,  PA  .  237,600 

Chester,  PA  .  70,290 

Reading,  PA  .  9,900 

Bethlehem,  PA .  11,880 

Easton,  PA  .  14,850 

Lancaster,  PA .  14,850 

Portsmouth,  VA .  22,770 

Richmond,  VA .  146,520 

L3mchburg,  VA  .  5,940 

'  Franklin,  VA .  14,000 

Department  of  Public  and 
Assisted  Housing,  Wash¬ 
ington,  DC  .  249,945 

Alexandria,  VA .  14,850 


Glenarden,  MD  .  5,445 

Region  IV: 

Augusta,  GA  .  122,760 

Columbus,  GA  .  44,055 

Rome,  GA .  22,770 

Macon,  GA . 48,510 

Albany.GA  .  21,285 

Elberton,  GA  .  14,850 

Eastman,  GA  .  14,850 

Hartwell,  GA .  14,355 

Hawkinsville,  GA .  4,950 

Royston,  GA . 9,900 

Lavonia,  GA .  24,750 

Tallapoosa,  GA  .  7,425 

Lee  County,  GA  .  19,305 

Harris  County,  GA .  14,355 

Buena  Vista,  GA  .  4,950 

Winder,  GA .  9,900 

Ellaville,  GA  .  2,475 

Charleston  County,  SC .  44,550 

N.  Charleston,  SC .  9,900 

Wilmington,  NC  .  25,740 

Raleigh.  NC .  41,085 

Kinston,  NC  .  17,325 

High  Point,  NC  .  30,690 ^ 

Concord,  NC  .  9,675 

Winston-Salem,  NC .  29,700 

Durham,  NC . 29,700 

Rocky  Moimt,  NC .  20,790 

Chapel  Hill,  NC .  54,945 

Statesville,  NC .  13,860 

Asheboro,  NC  .  4,995 

Forest  City,  NC .  5,940 

Meridian,  MS . . .  41,580 

Jacksonville,  FL .  66,330 

St  Petersburg,  FL .  29,700 

Tampa,  FL .  99,000 

Dade  County,  FL  .  158,895 

Sarasota,  FL  . 13,365 

Lakeland,  FL .  15,840 

Sanford,  FL .  17,325 

Panama  City,  FL .  14,355 

Cocoa.  FL .  16,335 

Brevard  County,  FL .  35,145 

Titusville,  FL .  17,820 

Flagler  County,  FL  .  7,425 

Ocala,  FL .  7.920 

Crestview,  FL .  7,920 

Levy  County,  FL .  9,900 

Gilchrist  County,  FL  .  2,475 

Melbourne,  FL .  7,920 

Dunedin,  IT, .  2,475 

Pinellas  County,  FL .  9,900 

Gainesville,  FL  .  12,375 

Alachua  Coimty,  FL  . .  17,325 

Deland,  FL  .  4,950 

Tallahassee,  FL .  14,355 

Palm  Beach  County,  FL  .  51,975 

Louisville,  KY .  141,569 

Lexington,  KY .  11,880 

Rogersville,  TN .  12,375 

Harriman,  TN  .  15,345 

Maryville.  TN  .  7,920 

Memphis,  TN .  133,155 

Jackson,  TN .  18,810 

Region  V: 

Chicago,  IL .  250,000 

Peoria,  IL  . .  49,005 

Sprin^eld,  IL  .  16,335 

Greater  Metro  Area,  IL .  10,395 

Danville,  IL .  10,890 

Madison  County,  IL  .  23,265 

Rock  Island,  IL  . 18,330 

Rockford.  IL .  101,475 

St.  Qair  County,  IL .  26,730 

Williamson  County,  IL .  27,720 
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lackson  County,  IL  .  20,295 

CincinnaU,  OH  . .  130,185 

Cuyahoga,  OH .  247,500 

Akron,  OH  .  150,000 

Jefferson,  OH  .  18,340 

Stark,  OH  .  144,540 

AshtabuU,  OH  .  7,425 

PortsnHHith,  OH .  11,880 

Ann  Arbor.  MI . .  18.375 

Muskegon  Heights,  MI  .........  15,840 

Milwaukee.  WI  .  250,000 

Winona.  MN  . - .  3.465 

Potawatomi  Indian,  WI  .  2,475 

Region  VI: 

El  Paso.  TX  . 68,520 

Haskell.  TX . 4.950 

Killeen.  TX  .  16,387 

Bryson,  TX .  4,605 

Floydada,  TX .  7.500 

Houston,  TX  .  150,000 

Galveston,  TX .  23,265 

N.  Little  Rock.  AR .  16,830 

Little  Rock.  AR  .  29,205 

Sevier  County,  AR .  7,425 

Helena,  AR .  8,010 

Stephens,  AR . 4,950 

Parkin.  AR  .  4,950 

New  Orleans,  LA . . .  245,025 

Alexandria,  LA .  2,970 

Jennings,  LA  .  5,925 

•  Colfax.  LA .  2,475 

Austin.  TX  .  34,200 

San  Antonio,  TX  .  195,000 

Laredo,  TX .  16,830 

Weslaco.  TX .  11,773 

Alamo.  TX  .  7,425 

San  Marcos,  TX .  22,452 

Lockhart.  TX .  16,387 

Johnson  City.  TX .  10,530 

Smithville.  TX  .  16,387 

Schulenburg,  TX  .  10,530 

Ingleside,  TX.  .  4,950 

Kyle,  TX .  10,530 

Elgin,  TX .  10,530 

Goliad.  TX  .  10,530 

Region  VII: 

Southern  Iowa  Regional,  LA  6,930 

Kansas  City,  KS  .  68,805 

Medicine  Lodge,  KS .  2,475 

Kansas  City,  MO .  120,780 

Lincoln.  NE .  64,845 

Bellevue,  NE .  9,900 

St.  Louis.  MO  .  109,395 

Columbia.  MO  .  12,870 

Region  VIII: 

Richland  County,  MT  .  3,000 

Region  IX: 

Guam .  8,910 

Hawaii . 252,060 

Los  Angeles  Qty,  CA  .  224,700 

Kern  Cwnty,  CA .  33,210 

San  Bernardino  County,  CA  145,035 

Riverside  County,  CA  . .  22,770 

Calexico,  CA .  12,870 

Flagstaff,  AZ  .  12,870 

Maricopa  County.  AZ  .  29,970 

Pinal  County,  AZ  . 7,425 

Sacramento  City,  CA .  125,235 

Sacramento  County,  CA .  100,485 

Butte  County.  CA  .  15,345 

Oakland  aty.  CA  .  591,030 

Kings  County,  CA .  8,910 

Mendicino  County.  CA _  11,385 

Las  Vegas,  NV . 58,595 

Region  X: 

Portland.  OR . . .  83,655 


Seattle.  WA .  219,285 

Tacoma,  WA .  21,285 

Cook  Inlet.  AK .  66,808 


Dated:  August  6, 1993. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  93-19731  Filed  8-16-93;  8:45  amj 
BILLMC  CODE  4210-33-M 


Office  of  the  Assistant  Secretary  for 
Community  Pianning  and 
Development 

[Docket  No.  N-e3-3387;  FR-314e-N-021 

Announcement  of  Funding  Awards  for 
the  Neighborhood  Development 
Demonstration  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  Fiscal  Year  1992 
funding  aw^s  made  under  the 
Neighborhood  Development 
Demonstration  Program.  The  purpose  of 
this  notice  is  to  announce  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Hix,  Office  of  Technical 
Assistance.  Community  and 
Neighborhood  Management  Division. 
CGTC  Department  of  Housing  and 
Urban  Development,  room  7154, 451 
Seventh  Street  SW.,  Washington,  DC 
20410;  telephone  number  (202)  708- 
2186.  The  TDD  number  is  (202)  708- 
0564.  (These  are  not  toll-hoe  numbers.) 
SUPPLEMENTARY  INFORMATION:  Section 
123  of  the  Housing  and  Urban-Riiral 
Recovery  Act  of  1983  (Pub.  L.  98-181) 
authorized  the  Neighborhood 
Development  Elemonstration  Program. 
Two  million  dollars  were  appropriated 
for  a  sixth  round  of  the  Program  under 
the  Departments  of  Veterans  Ahairs  and 
Housing  and  Urban  Development 
A^ropriations  Act  of  1992. 

The  purpose  of  the  program  is  to 
determine  the  ability  of  neighborhood 
organizations  to  support  eligible 
neighborhood  development  activities 
using  cooperative  efforts  and  monetary 
contributions  from  individuals, 
businesses,  and  nonprofit  and  other 
organizations  located  within  established 
neighborhood  boundaries.  The  Federal 
funds  are  incentive  funds  to  promote 
the  development  of  this  concept,  and  to 


encourage  neighborhood  organizations 
to  become  more  self-sufficient  in  their 
development  activities. 

In  a  NOFA  published  in  the  Federal 
Register  on  April  7, 1992  (57  FR  11894), 
the  Department  announced  the 
availability  of  $1.9  million  for  the 
Neighborhood  Development 
Demonstration  Program.  : 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of  ' 

Housing  and  Urban  Eksvelopment 
Reform  Act  of  1989  the  Department  is 
publishing  details  concerning  the 
recipients  of  these  awards  as  follows:  | 

Neighborhood  Development 
Demonstration  Program 

Mr.  Paul  Licshetti,  Program  Director, 
Nueva  Esperanza,  Inc.,  401  Main 
Street.  Holyoke,  01040,  NDDP 
Grant;  $50,000 

Mr.  James  V.  Oliver,  Portland  West 
Neighborhood  Planning  Council,  155 
Brackett  Street,  Portland.  ME  04102, 
NDDP  Grant:  $50,000 
Mr.  Robert  M.  Farley,  Executive 
Director,  Unihed  Vailsburg  Services. 

40  Richelieu  Terrace,  Newark,  NJ 
07106,  NDDP  Grant:  $50,000. 

Ms.  Doris  W.  Koo,  Executive  Director. 
Asian  Americans  for  Equality,  Inc., 
176-180  Eldridge  Street.  New  York, 

NY  10002,  NDDP  Grant:  $50,000 
Ms.  Catherine  Clarke,  Mount  Hope 
Housing  Company.  1892  Morris 
Avenue,  Bronx.  NY  10453,  NDDP 
Grant:  $50,000 

Mr.  Glenn  Metsch-Ampel,  Executive 
Director.  Housing  Conservation 
Coordinators,  777  10th  Avenue.  New 
York,  NY  10019,  NDDP  Grant: 

$28,000 

Mr.  Manuel  Allende-Perez,  Executive 
Director,  P.O.D.E.R.  Inc.,  73  Carpenter 
Avenue,  Newburgh,  NY  12550,  NDDP 
Grant:  $50,000 

Ms.  Anne  Burke,  Planner,  Newburgh 
Ministry  Inc.,  9  Johnston  Street, 
Newburgh,  NY  12550,  NDDP  Grant: 
$50,000 

Ms.  Mariadele  Priest.  Neighbors  Helping 
Neighbors,  Inc.,  503  Ditmas  Ave.,  2nd 
Floor,  Brooklyn,  NY  11218,  NDDP 
Grant:  $26,000 

Ms.  Cathy  Mickens,  NHS  of  Jamaica, 

Inc.,  160-16  121st.  Ave.,  Jamaica,  NY 
11434,  NDDP  Grant:  $50,000 
Mr.  Robert  M.  Sedowski,  Executive 
Director,  NEHDA,  Inc.,  101  Gertrude 
St.,  Syracuse,  NY  13230,  NDDP  Grant: 
$34,500 

Mr.  Michael  Rochford,  Executive 
Director,  St.  Nicholas  Neighborhood 
Preservation  Corp.,  11-20  Catherine 
St.,  Brooklyn,  NY  11211,  NDDP  Grant: 
$50,000 

Ms.  Grace  Braley,  REAPS,  P.O.  Box  340, 
Yonkers,  NY  10705,  NDDP  Grant: 
$35,000 
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Ms.  Cecelia  Moy  Yep,  Executive 
Director,  Philadelphia  Chinatown 
Development  Corp.,  1011  Race  Street, 
Philadelphia,  PA  19107,  NDDP  Grant: 
$50,000 

Mr.  Dean  Rhorbach,  Executive  Director, 
NHS  of  Reading,  221  W.  Buttonwood 
Street,  Reading,  PA  19601,  NDDP 
Grant:  $50,000 

Ms.  Deborah  Fischetti,  Executive 
Director,  Kensington  Action  Now,  821 
East  Allegheny  Avenue,  Philadelphia, 
PA  19134,  NDDP  Grant:  $50,000 
Mr.  David  S.  Freeman,  Administrative 
Analyst,  All  Citizens  Taking  Initiative 
On  Needs,  605  East  Washington 
Street,  Suffolk,  VA  23434 
Ms.  Sharon  E.  Stacy,  Ivanhoe  Civic 
League,  Inc.,  P.O.  Box  201,  Ivanhoe, 

VA  24350,  NDDP  Grant:  $50,000 
Ms.  Mattie  Thornhill,  White  Rock 
Neighborhood,  Council,  1117  Virginia 
St.,  Lynchburg,  VA  24504,  NDDP 
Grant:  $46,000 

Mrs.  Bessie  Pippens,  Dunbar-Abrams 
Foundation,  Inc.,  P.O.  Box  443, 
Bessemer,  AL  35021,  NDDP  Grant: 
$50,000 

Ms.  Cynthia  M.  Hewitt,  Atlanta 
Neighborhood  Housing  Services,  15 
James  P.  Brawley  Drive  S.W.,  Atlanta, 
GA  30314,  NDDP  Grant:  $50,000 
Ms.  Mary  Nelson,  Bethel  New  Life  Inc., 
367  N.  Karlov,  Chicago,  IL  60624, 
NDDP  Grant:  $50,000 
Mr.  David  Stocker,  Rockford 
Neighborhood  Redevelopment  Corp., 
1110  Kilbum  Ave.,  Rockford,  IL 
61101,  NDDP  Grant:  $50,000 
Mr.  Chris  Brown,  Director,  ACORN 
Housing  Corp.  of  Illinois,  410  S. 
Michigan  Avenue,  4th  Floor  Annex, 
Chicago,  IL  60605,  NDDP  Grant: 
$50,000 

Mr.  Allan  Ickler,  Central  Neighborhood 
Improvement  Assoc.,  Inc.,  310  East 
38th  Street,  Minneapolis,  MN  55409, 
NDDP  Grant:  $50,000 
Ms.  Jan  Morlock,  Executive  Director, 
East  Side  Neighborhood  Development 
Co.,  907  Payne  Ave.,  St.  Paul,  MN 
55101,  NDDP  Grant:  $50,000 
Mr.  Chuck  Ackerman,  Director,  Near 
West  Housing  Corporation,  4115 
Bridge  Avenue,  Cleveland,  OH  44113, 
NDDP  Grant:  $50,000 
Mrs.  Claire  M.  Rumpke,  President, 
Carthage  Civic  League,  6911  Vine 
Street,  Cincinnati,  OH  45216,  NDDP 
Grant:  $50,000 

Ms.  Daphne  A.  Sloan,  Executive 
Director,  Walnut  Hills  Redevelopment 
Foundation,  Inc.,  2601  Melrose 
Avenue,  Cincinnati,  OH  45206  NDDP 
Grant:  $50,000 

Mr.  Paul  Green,  Hough  Area  Partners  in 
Progress,  Inc.,  1215  East  79th  Street, 
Cleveland,  OH  44103,  NDDP  Grant; 
$50,000 


Ms.  Rose  Wildenhaus,  St.  Mary 
Development  Corp.,  427  Steele 
Avenue,  Dayton,  OH  45410,  NDDP  “  ‘ 
Grant:  $50,000 

Ms.  Maria  Pesante,  President,  Millvale 
Resident’s  &  Community  Council, 

1901  Millvale  Court,  Cincinnati,  OH 
45228,  NDDP  Grant:  $50,000 
Mr.  John  W.  Nowell.  NHS  of  Kenosha, 
Inc.,  5605  16th  Avenue,  Kenosha,  WI 
53140,  NDDP  Grant:  $50,000 
Ms.  Maureen  Heine,  Executive  Director, 
St.  Margaret  of  Scotland  Housing 
Corp.,  4067  Shenandoah.  St.  Louis, 
MO  63110,  NDDP  Grant:  $50,000 
Mr.  Martin  Shaloo,  Project  Director. 
Acorn  Housing  Corp.  Inc.,  808  North, 
1st.  Street.  Phoenix,  AZ  85004,  NDDP 
Grant:  $50,000 

Ms.  Joanie  Junqueira,  Pajaro  Valley 
Affordable  Housing  Corp.,  1110  Main 
Street.  Suite  3,  Watsonville.  CA 
95076,  NDDP  Grant:  $50,000 
Ms.  Diana  Friou,  Deputy  Mayor,  Charity 
Cultural  Services  Center,  827 
Stockton  Street.  San  Francisco.  CA 
94108,  NDDP  Grant:  $50,000 
Ms.  Carla  P.  Dartis,  President,  Drew 
Economic  Development  Corporation, 
3209  North  Alameda,  Suite  Jl, 
Compton,  CA  90222,  NDDP  Grant: 
$50,000 

Mr.  Marion  Scates,  Director,  Los 
Angeles  NHS  Inc.,  3982  S.  Figueroa 
St.  #209,  Los  Angeles.  CA  90037, 
NDDP  Grant;  $50,000 
Mr.  Douglas  J.  Bystry,  Santa  Ana  NHS, 
Inc.,  1617  West  7th  Street,  Santa  Ana, 
CA  92703,  NDDP  Grant:  $30,000 

Dated;  August  11, 1993. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

IFR  Doc.  93-19733  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-966^230-05-P] 

Publication;  Alaska  Native  Claims 
Selections 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601, 1613(h)(1),  will  be 
issued  to  The  Aleut  Corporation  for 
97.70  acres.  The  lands  involved  are  on 
Unalaska  Island,  Alaska. 


Seward  Meridian,  Alaska 


Serial  No. 

Land  de¬ 
scription 

Acreage 

AA-12230  . . 

Tps.  77-78 

S.,  R.  122 
W. 

26.75 

AA-12232  _ 

T.  76  S..  R. 
122  W. 

3963 

AA-12234  _ _ _ 

T.  71  S..  R. 
118  W. 

1.17 

AA-12236  . 

T.  72  S..  R. 
116  W. 

1.21 

AA-12238  . 

T.77S..R.  1 
122  W. 

237 

AA-12239  . 

T.73S..R. 

115W 

26  57 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  995 1 3- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  inieresi 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  16, 1993,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Bernice  P.  Leskosky, 

Acting  Chief,  Branch  of  Southwest 
Adjudication. 

IFR  Doc.  93-19846  Filed  8-16-93;  8:45  am) 
BILLING  CODE  4310->JA-P 

[CA-01&-03-3110-10-B002;  CACA  24007] 

Exchange  of  Public  And  Private  Lands 
In  San  Luis  Obispo  County,  California; 
Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described 
public  land  is  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C. 
1716): 

Mt.  Diablo  Meridian,  California 
T.28S..  R.15E.. 

Sec.  18  E’/jSEV4,  80  acres  (Tract  #1) 
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Sec.  19  E'/^NEVi,  80  acres  (Tract  «1) 

T.29S..  R.16E.. 

Sec.  18  Lot  2, 41.36  acres  (Tract  *2) 

Sec.  18  SEV«NBV4,  40  acres  (Tract  «3) 

Total  Acreage:  241.36  acres,  in  San  Luis 
Obispo  Oninty,  CA.  In  exchange  for  the 
above  lands,  the  United  States  will  acquire 
an  equal  value  of  lands  within  the  Carrizo 
Plain  Natural  Area.  The  legal  descriptions  of 
the  Carrizo  Plain  lands  were  published  in  the 
Federal  Register  on  March  26, 1993,  Vol.  58, 
No.  57.  Pages  16413  and  16414. 

SUPPLEMENTARY  MFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
some  of  the  private  inholdings  within 
the  BLM  lands  in  the  Carrizo  Plain 
Natural  Area  (in  S.L.O.  and  Kern 
Counties),  mainly  for  endangered 
species  protection.  The  public  interest 
will  be  well  served  by  completing  the 
exchange.  Publication  of  this  notice  in 
the  Federal  Register  segregates  the 
above  public  lands  from  settlement, 
location,  appropriation,  and  entry  under 
the  public  lands  laws,  right-of-way  laws, 
permit  laws,  and  mining  laws,  but  not 
exchange'  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication  in  the 
Federal  Register,  whidiever  occurs  first. 
The  exchange  will  be  on  an  equal  value 
basis,  not  an  acre-for-acre  basis.  An 
appraisal  will  establish  the  fair  market 
value  of  the  public  and  private  lands. 

The  patent(s)  for  the  above  public  lands 
will: 

1.  Reserve  to  the  United  States  on 
Tracts  #1. 2,  and  3  a  right-of-way 
reservation  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  pursuant  to  the  Act  of 
August  30. 1890  (43  U.S.C.  945). 

2.  Reserve  to  the  United  States  on 
Tract  #1  all  common  variety  mineral 
materials  such  as  sand,  stone,  gravel, 
pumice,  pumicecite,  cinders,  clay, 
shale,  etc.,  pursuant  to  the  Act  of  July 
31, 1947,  as  amended  (30  U.S.C.  601  et 
seq). 

3.  Reserve  to  the  United  States  on 
Trace  #2  those  rights  associated  with 
road  rights-of-way  numbers  CAS  076589 
and  CAS  072953,  pursuant  to  44  L.D. 
513,  and  the  right  to  enforce  all  or  any 
of  the  terms  and  conditions  of  the 
rights-of-way,  include  the  right  to  renew 
or  extend  them  upon  their  termination. 

4.  Be  subject  to  those  rights  on  Tract 
#1  for  communication  cable  purposes 
granted  by  right-of-way  number  CAS 
077189,  pursuant  to  the  Act  of  March  4, 
1911,  as  amended  (43  U.S.C  961). 

5.  Be  subject  to  those  rights  on  Tract 
#1  associated  with  oil  and  gas  lease 
number  CACA  17817  issu^  pursuant  to 
the  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U.S.C 


181  et  seq)  for  the  duration  of  said  lease 
and  any  authorized  extensions  of  said 
lease. 

Interested  parties  may  submit 
comments  to  the  BLM  Area  Manager  at 
the  following  address  until  Octobw  1, 
1993.  For  further  information  contact: 
Bureau  of  Land  Management,  Caliente 
Resource  Area  Office,  Attn:  Dan 
Vaughn,  4301  Rosedale  Highway, 
Bakersfield,  California  93308;  (805) 
861-4236. 

Dated:  )uly  19, 1993. 

James  Wesley  Abbott, 

Area  Manager. 

IFR  Doc.  93-17896  Filed  8-16-93;  8:45  ami 
BIUJNQ  CODE  4310-40-M 


[ES-962-4950-10-4041;  ES-046154.  Group 
92,  Arkansas] 

Filing  of  Plat  of  the  Dependent 
Resurvey,  Subdhd^on  of  Sections  and 
the  Survey  of  the  Center  Line  of  State 
Highway  No.  43  in  Sections  31  and  32 

The  plat  of  the  dependent  resurvey  of 
the  south  boundary  (Standard  Parallel 
North):  a  portion  of  ^e  subdivisional 
lines:  the  survey  of  the  subdivision  of 
certain  sections  and  the  survey  of  the 
center  line  (as  built)  of  Arkansas  State 
Highway  No.  43,  in  sections  31  and  32. 
Township  17  North,  Range  22  West, 
Fifth  Principal  Meridian,  Arkansas,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
August  26, 1993. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  ^rvice. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  August  26, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  1. 1993. 

Larry  Hamilton, 

Acting  State  Director. 

(FR  Doc  93-19752  Filed  8-16-93;  8:45  am) 
BIUJNQ  CODE  431 0-OJ-M 


[ES-«60-080(M)^,  ES-046167,  Group  192, 
Florida] 

Filing  of  Plat  of  the  Dependent 
Resurvey,  Subdivision  of  Sections  1 
and  2  and  Metessnd-Bounds  Survey 

The  plat  of  the  dependent  resurvey  of 
portions  of  the  east  and  north 
boundaries,  a  portion  of  the 


subdivisional  lines;  and  the  survey  of 
the  subdivision  of  sections  1  and  2,  and 
the  metes-and-bounds  survey  of  certain 
parcels  in  sections  1  and  2.  Township 
51  South,  Range  41  East,  Tallahassee 
Meridian,  Florida,  will  be  officially  filed 
in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m.,  on  ^ptember  7. 1993. 

The  survey  was  made  upon  request 
submitted  by  the  Bureau  of  Indian 
Afiairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  September  7, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  13, 1993. 

Larry  Hamilton, 

Acting  State  Director. 

(FR  Doc  93-19751  Filed  8-16-93;  8:45  am] 

BILLING  CODE  4310-QJ-M 


[ES-660-9800-02;  ES-046166.  Group  192, 
Florida] 

Notice  of  Filing  of  Plat  of  the 
Dejaendent  Resurvey,  Subdivision  of 
Section  36  and  Metes-and-Bounds 
Survey 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  east  boundary;  a  portion 
of  the  subdivisional  lines;  the  survey  of 
the  subdivision  of  section  36,  and  the 
metes-and-bounds  survey  of  certain 
parcels  in  section  36,  Township  50 
South,  Range  41  East,  Tallahassee 
Meridian,  Florida,  will  be  officially  filed 
in  Eastern  States.  Springfield,  Virginia 
at  7:30  a.m.,  on  ^ptemter  7, 1993. 

The  survey  was  made  upon  request 
submitted  by  the  Bureau  of  Indian 
Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  ^ptember  7, 1993. 

Ckipies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  repr^uction  fee  of  $2.75  per 
copy. 

Dated:  July  13, 1993. 

Larry  Hamilton, 

Acting  State  Director. 

[FR  Doc  93-19750  Filed  8-16-93;  8:45  am) 
BILLING  CODE  43IIMM-M 
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Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  (EA) 
Addressing  Potential  Genetic 
Management  Options  for  the  Florida 
Panther 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Fish  and  Wildlife 
Service,  in  cooperation  with  other 
members  of  the  Florida  Panther 
Interagency  Committee,  intends  to 
prepare  an  EA  addressing  potential 
genetic  management  options  for  the 
endangered  Florida  panther  [Felis 
concolor  coiyf),  as  speciHed  under  Task 
1241  of  the  Florida  Panther  Recovery 
Plan.  One  option  under  consideration, 
which  has  received  conceptual  approval 
from  the  Florida  Panther  Interagency 
Committee,  is  a  program  to  restore 
historic  gene  flow  into  the  panther. 

Such  a  program  would  involve 
restoration  of  gene  flow  into  the  panther 
from  other  Felis  concolor  subspecies 
historically  exchanging  genes  with  the 
panther  under  natural  conditions.  The 
Fish  and  Wildlife  Service  invites  input 
from  the  public;  aHected  Federal,  State, 
and  local  agencies;  and  other  interested 
parties  on  ^e  scope  of  options  and 
issues  that  should  be  addressed  in  the 
EA. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
16, 1993,  considered  in  the 
development  of  the  EA. 

ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  the  Ri^onal 
Director,  U.S.  Fish  and  Wildlife  Service, 
75  Spring  Street  SW.,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  B.  Jordan,  Florida  Panther 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall, 
University  of  Florida.  Gainesville, 
Florida  32611-0307,  telephone  904/ 
392-1861. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Florida  panther  [Felis  concolor 
coryi)  represents  one  of  this  Nation’s 
most  critically  endangered  animals — 
presently  consisting  of  a  single 
population  in  south  Florida  estimated  to 
number  30  to  50  adults.  The  Florida 
panther’s  existence  is  severely 
threatened  by  both  rapid  and  gradual 
extinction  processes.  Factors  of  concern 
include  habitat  loss,  environmental 
contaminants,  highways,  prey  resources. 


human  activities,  disease,  and  genetic 
erosion.  Recent  population  viability 
analysis  projections  indicate  that  under 
existing  demographic  and  genetic 
conditions  the  Florida  panther  will 
likely  be  extinct  in  25  to  40  years. 

Actual  time  to  extinction  could  be 
accelerated  significantly  by  the 
occurrence  of  a  catastrophic  population 
reducing  event. 

Extinction  of  the  Florida  panther  can 
be  avoided  only  if  programs  to  expand 
the  existing  population  and  to  enhance 
existing  genetic  conditions  are 
successful.  Programs  to  expand  the 
population  must  include  actions  to 
preserve  habitats  that  are  considered 
essential  to  meeting  the  needs  of  a  self- 
sustaining  population  in  south  Florida 
and  actions  to  reestablish  populations 
elsewhere  within  the  Florida  panther’s 
historic  range.  Programs  to  enhance 
genetic  conditions  must  consider 
actions  to  preserve  existing  genetic 
diversity,  manage  for  inbreeding 
problems,  and  restore  historic  gene 
flow. 

Literature  indicates  that  gene 
exchange  with  the  Florida  panther  [Felis 
concolor  coryi)  occurred  from  the  north 
through  F.  c.  cougar,  and  from  the  west 
and  northwest  through  F.  c.  stanleyana 
and  F.c.  hippolestes[S.P.  Young  and 
E.A.  Goldman,  1946,  The  Puma — 
Mysterious  American  Cat,  Dover  Pub., 
Inc.,  N.Y.).  This  natural  gene  flow 
ceased  at  the  time  the  Florida  panther 
became  isolated,  likely  a  century  or 
longer  ago.  Isolation  and  accompanying 
population  declines  and  inbreeding 
have  resulted  in  the  lost  of  vast  amounts 
of  the  Florida  panther’s  historic  genetic 
diversity  and  health.  From  a  genetic 
standpoint,  the  present  Florida  panther 
contains  only  a  fraction  of  the 
variability  existine  prior  to  isolation. 

Overall  genetic  nealth  has  now 
reached  a  point  where  the  continued 
existence  of  the  Florida  panther  is 
doubtful  without  a  genetic  restoration 
program.  Sperm  abnormality  exceeds  90 
percent.  Cryptorchidism,  a  testicle 
descending  abnormality  (usually 
involving  only  1  testicle),  is  now  a 
prevalent  trait  in  the  radio-instrumented 
segment  of  the  wild  population  (55 
percent).  Of  more  immediate  concern 
however,  is  the  fact  that  50  percent  (2 
of  4)  of  the  male  kittens  handled  in  1992 
had  no  descended  testicles,  thus 
rendering  them  functionally  sterile.  Life 
threatening  congenital  heart  defects 
have  also  been  observed  in  the 
population.  Additionally,  some 
scientists  now  have  concerns  over  what 
appears  to  be  an  inability  of  some, 
otherwise  healthy  individuals,  to 
overcome  infectious  agents  that 
eventually  result  in  life  threatening/ 


terminal  conditions;  raising  questions  of 
possible  inunune  deficiencies. 

Genetic  concerns  have  been  raised  on 
numerous  occasions  over  the  recent  past 
and  have  been  the  topic  of  two 
workshops  specific  to  the  issue  (May 
1991  and  October  1992).  Experts  in  the 
fields  of  genetics,  small  population 
biology,  captive  breeding,  panther 
health,  biology  and  demographics,  etc., 
participating  in  these  workshops  have 
concluded  that  genetic  restoration  is 
critical  to  the  survival  of  the  Florida 
panther.  Because  erosion  of  genetic 
health  is  continuing  and  could  rapidly 
accelerate  at  any  time,  it  has  been 
emphasized  that  a  program  to  restore 
genetic  health  to  the  Florida  panther 
must  be  initiated  as  quickly  as  possible. 

Author 

The  primary  author  of  this  notice  is 
Dennis  B.  Jordan,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall, 
University  of  Florida,  Gainesville, 
Florida  32611-0307,  telephone  904/ 
392-1861. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C 
1531-1544). 

Dated;  August  6, 1993. 

W.T.  Olds,  Jr.. 

Assistant  Regional  Director,  FWS,  Ecoloffcal 
Services,  Southeast  Region. 

(FR  Doc.  93-19792  Filed  8-1&-93;  8:45  ami 
BHJJNQ  CODE  4310-6fr41 


National  Park  Service 

Missis^ppi  River  Coordinating 
Commission 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Coordinating 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

MEETING  DATE  AND  TME:  Octc^r  14, 

1993;  8:30  a.m.  until  5  p.m. 

ADDRESS:  Holiday  Inn — ^International 
Airport,  3  Appletiee  Square  (1-494  at 
34th  Avenue),  Bloomii^on,  Minnesota. 

The  agenda  for  the  meeting  consists  of 
Commission  review  and  discussion  of 
input  received  from  the  public  on  the 
draft  comprehensive  management  plan 
and  draft  environmental  impact 
statement  for  the  Mississippi  National 
River  and  Recreation  Area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Mississippi  National 
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River  and  Recreation  Area,  175  East 
Fifth  Street,  Suite  418,  St.  Paul.  MN 
55101,  (612)  200-4160. 

SUPPLEMENTARY  MfORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  November  18, 1988. 

Dated:  August  4, 1993. 

Don  H.  CasUeberry, 

BegionaJ  Director,  Midwest  Region. 

(FR  Doc.  93-19845  Filed  8-16-93;  8:45  am] 
MLUNQ  CODE  431 0-70-P 


Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve  at  St.  Croix, 
Virgin  Islands  Commission 

ACTION:  Notice  of  advisory  commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve  at  St.  Croix. 
Virgin  Islands  Commission  will  be  held 
at  8:30  a.m.  to  4  p.m.,  at  the  following 
location  and  date. 

DATES:  September  1-2, 1993. 
location:  Cvambola  Beach  and  Golf 
Resort,  Estate  Davis  Bay,  St.  Croix, 

Virgin  Islands  00851. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Smith,  Acting 
Superintendent,  Virgin  Islands  National 
Park,  6010  Estate  Nazareth  #10,  St. 
Thomas,  U.S.  Virgin  Islands  0082-3406. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Salt  River  Bay  National 
Historical  Park  and  Ecological  Preserve 
at  St.  Croix,  Virgin  Islands  Commission 
is  to  make  recommendations  on  how  all 
lands  and  waters  within  the  boundaries 
of  the  park  can  be  jointly  managed  by 
the  governments  of  the  United  States 
Virgin  Islands  and  the  United  States  in 
accordance  with  Public  Law  102-247;  to 
consult  with  the  Secretary  of  the  Interior 
on  the  development  of  the  general 
management  plan  required  by  Section 
105  of  Public  Law  102-247;  and  to 
provide  advice  and  recommendations  to 
the  Government  of  the  United  States 
Virgin  Islands,  upon  request  of  the 
Government  of  the  United  States  Virgin 
Islands. 

The  matters  to  be  discussed  at  this 
meeting  include  the  organization  of  the 
Commission  and  other  administrative 
matters,  review  of  the  legislation  for  the 
Preserve,  discussion  of  issues  affecting 
the  Preserve,  and  a  visit  to  the  Preserve. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  also  file  with  the  commission  a 


written  statement  concerning  the 
matters  to  be  discussed.  Written 
statements  may  also  be  submitted  to  the 
Acting  Superintendent  at  the  address 
above.  Minutes  of  the  meeting  will  be 
available  at  the  Virgin  Islands  National 
Park  headquarters  at  the  above  address 
for  public  inspection  approximately  4 
weeks  after  the  meeting. 

Dated:  August  10. 1993. 

James  W.  Coteman,  Jr., 

Regional  Director,  Southeast  Region. 

(FR  Doc  93-19844  Filed  8-16-93;  8:45  am] 
BIUINQ  CODE  aiO-70-M 


National  Regiatar  of  Hiatoiic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  7. 1993.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  tmder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.Box  37127,  Washington, 

DC  20013-7127.  Written  comments 
should  be  submitted  by  September  1, 
1993. 

Beth  M.  Boland, 

Acting  Chief  of  Registration.  National 
Register. 

CALIFORNIA 
Orange  County 

Pierotti,  Attlio  and  fane,  House,  1731  N. 
Bedford  Ave.,  Fullerton,  93000907 

CONNECnCUT 
Hartford  County 

Marlborough  House,  226  Grove  St.,  Bristol, 
93000906 

DELAWARE 

New  Castle  County 

Meeteer  House.  801  Kirkwood  Hwy.,  Mill 
Creek  Hundred,  Newark  vicinity,  93000888 
Pyle,  Joshua,  House  and  Wagon  Shed,  2603 
Faulk  Rd.,  Brandywine  Hundred, 
Wilmington  vicinity,  93000887 

FLORIDA 

Duval  County 

Casa  Marina  Hotel,  12  Sixth  Ave.,  North, 
Jacksonville  Beach,  93000893 

Sarasota  County 

Earle  House,  4521  Bayshore  Rd.,  Sarasota, 
93000908 

IOWA 

Clay  County 

Kirchner,  Philip  and  Anna  Parrish,  Log 
House,  4969  120th  Ave.,  Peterson  vicinity, 
93000897 

Linn  County 


Ash  Park  Historic  District  (Mount  Vernon 
MPS),  5th-7th  Aves.,  N,  between  6th  and 
8th  Sts.  NW,  Mount  Vernon,  93000899 
Mount  Vernon  Commercial  Historic  District 
(Mount  Vernon  MPS),  Ist  St.  between  2nd 
and  1st  Aves.,  North,  Mount  Vernon, 
93000898 

KANSAS 
Dickinson  County 

Abilene  Union  Pacific  Railroad  Freight 
Depot.  110  N.  Cedar  St..  Abilene.  93000894 

LOUISIANA 

Rapides  Parish 

Bontemps,  Ama  Wendell,  House,  1327  Third 
St.,  Alexandria,  93000886 

MARYLAND  , 

Somerset  County 

Upper  Fairmount  Historic  District,  both  sides 
of  MD  361,  Upper  Fairmount,  93000900 

MASSACHUSETTS 

Bristol  County 

Carpenter  Homestead,  80  Walnut  St., 
Seekonk/Rehoboth,  Seekonk,  93000902 

MISSOURI 

Cedar  County 

Caplinger  Mills  Historic  District,  Jet.  flf 
Washington  Ave.  and  Sac  River,  Caplinger 
Mills,  93000903 

NEW  HAMPSHIRE 
Strafford  County 

Farmington  Town  Pound,  NW  side  of  Pound 
Rd.  300  ft.  north  of  the  jet.  of  Ten  Rod  Rd., 
Farmington,  93000884 

NEW  JERSEY 
Morris  Coimty 

Hanover  Village  Historic  District,  Area 
surrounding  Hanover  Rd.  and  Mount 
Pleasant  Ave.,  East  Hanover  Township, 

East  Hanover,  93000901 

NORTH  CAROLINA 
Graham  County 

Snowbird  Mountain  Lodge.  275  Santeetlah 
Rd.,  Robbinsville  vicinity,  93000885 

Pender  County 

US  Naval  Ordnance  Testing  Facility 
Assembly  Building  [US  Naval  Orefnonce 
Test  Facilities,  Topsail  Island  MPS),  Jet.  of 
Channel  Blvd.  and  Flake  Ave.,  Topsail 
Beach, 93000909 

US  Naval  Ordnance  Testing  Facility  Cqntrol 
Tower  [US  Naval  Ordnance  Test  Facilities, 
Topsail  Island  MPS],  SW  comer  of  S. 
Anderson  Blvd.  and  Flake  Ave.,  Topsail 
Beach,  93000910 

US  Naval  Ordnance  Testing  Facility 
Observation  Tower  No.  2  [US  Naval 
Ordnance  Test  Facilities,  Topsail  Island 
MPS],  1000  blk.  S.  Anderson  Blvd.,  Topsail 
Beach,  93000911 

OHIO 

Delaware  County 
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Richey,  fames.  Farmhouse,  1395  South  OH 
257,  Delaware  vicinity,  93000891 

Fairfield  County 

Dove] — Bowers  House,  380  W.  Columbus  St., 
Pickerington,  93000890 

Pickerington  Carnegie  Library,  15  W. 
Columbus  SL.  Pickerington,  93000892 

Huron  County 

Hunts  Comers,  Jet  of  Sandhill  Rd.  and  OH 
547,  Monroeville  vicinity,  93000896 

Mahoning  County 

Idora  Park,  SE  of  the  jet  of  McFarland  and 
Parkview  Aves.,  Youngstown.  93000895 

SOUTH  CAROLINA 

Greenville  County 

Wyche,  C.  Granville,  House,  2900  Augusta 
Rd.,  Greenville,  93000904 

Richland  County 

Granby  Mill  Village  Historic  District  [Textile 
Mills  desigfied  by  W.B.  Smith  Whaley 
MPSf.  Rov^ly  Iraunded  by  Catawba,  Gist, 
Heyward,  and  Church  Sts.,  Columbia, 
93000905 

WISCONSIN 

Door  County 

Bohjanen’s  Door  Bluff  Pictographs,  Address 
Restricted,  Liberty  Grove  vicinity, 

93000881 

Waushara  County 

Whistler  Mound  Group,  Address  Restricted. 
Hancock,  93000882 

WYOMING 

Carbon  County 

Union  Pacific  Railroad  Depot,  Jet.  of  N.  Front 
and  Fourth  Sts.,  Rawlins,  93000883 

Lincoln  County 

Salt  River  Hydroelectric  Powerplant,  End  of 
Co.  Rd.  12-104,  .7  mi  W  of  US  89.  Etna 
vicinity,  93000889 

[FR  Doc.  93-19749  Filed  8-16-93;  8:45  am] 

BIUJNO  cooe  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  in  United 
States  V.  Alaska  Pulp  Corp  (Rowan 
Bay) 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7, 38  ITl  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  versus  Alaska  Pulp 
Corporation,  No  A91-358CIV,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Alaska  on 
Ai^st  4, 1993. 

Tne  Consent  Decree  requires  Alaska 
Pulp  Corporation  to  remove  all 
hazardous  wastes  from  a  dump  at  the 
Rowan  Bay  logging  camp  on  Kuiu  Island 
in  the  Tongass  National  Forest  in 
southeast  Alaska.  The  Consent  Decree 
also  requires  Alaska  Pulp  Corporation  to 


clean  up  several  areas  contaminated 
with  petroleum  and  to  pay  a  civil 
penalty  to  the  United  States  of  $250,000. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  Cor  thirty  (30)  days  horn 
the  date  of  the  publication  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station.  Washington.  DC  20044  (with  a 
copy  to  Robert  IL  Klotz,  Environment 
and  Natural  Resources  Division, 
Environmental  Enforcement  Section, 
United  States  Department  of  Justice,  301 
Howard  Street.  Suite  870,  San 
Francisco,  California  94105)  and  should 
refer  to  United  States  versus  Alaska 
Pulp  Corporation  (Rowan  Bay),  DOJ  Ref. 
No.  90-7-1-637. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Federal  Building  and  U.S. 
Courthouse,  room  C-253,  222  West 
Seventh  Avenue.  Anchorage,  Alaska 
99513-7567;  at  the  Library  of  the 
Environmental  Protection  Agency, 
Region  X,  1200  Sixth  Avenue,  Tenth 
Floor,  Seattle.  Washington,  98101;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW.,  Fourth  Floor,  Washington, 
DC  20005,  Tel.  (202)  624-0892.  Copies 
of  the  Consent  Decree  may  be  obtained 
in  person  or  by  mail  horn  the  Consent 
Deooe  Library.  In  requesting  copies,  for 
a  copy  of  the  Consent  Decree  with 
attachments,  please  tender  a  check  in 
the  amount  of  $67.50  (25  cents  per  page 
reproduction  charge)  payable  to  the 
Consent  Decree  Library.  For  a  copy  of 
the  Consent  Decree  without 
attachments,  please  tender  a  check  in 
the  amount  of  $7.50  (25  cents  per  page 
reproduction  charge)  payable  to  the 
Consent  Decree  Library. 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-19758  Filed  8-16-93;  8:45  am) 
BILUNQ  cooe  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Alloyd  Asbestos 
Abatement  Co.,  et  al.,  Qvil  Action  No. 
C-3-91-107,  was  lodged  on  August  5, 
1993  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
The  Consent  Decree  provides  for 
penalties  for  violating  section  112(c)  of 
the  Clean  Air  Act,  42  U.S.C  7412(c),  as 
amended,  and  the  National  Emission 


Standards  for  Hazardous  Air  Pollutants 
for  asbestos  (the  “asbestos  NESHAP”), 

40  CFR  part  61,  subpart  M.  The  Consent 
Decree  requires  Defendant  Springfield 
Family  YMCA  to  establish  an  asb^os 
control  program,  achieve  full 
compliance  with  the  asbestos  NESHAP, 
and  pay  a  civil  penalty  of  $2,500  for  its 
past  violations  of  the  Act  and  the 
asbestos  NESHAP. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v,  Alloyd 
Asbestos  Abatement  Co.,  et  al.,  DOJ  Ref, 
#90-5-2-1-1554. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  602  Federal  Building, 
200  West  Second  Street,  Dayton,  Ohio. 
45402;  the  Region  Five  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  Illinois, 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
fiom  the  Consent  D^ree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  plea.se 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $4.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

John  C.  Cniden, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  93-19759  Filed  8-16-93;  8:45  am) 

BILUNG  COOE  4410-01-M 


Lodging  of  Consent  Order  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  42  U.S.C.  9622(i) 
and  with  Departmental  policy,  28  CFR 
50.7,  notice  is  hereby  given  that  a 
proposed  consent  older  in  United  States 
versus  The  Selmer  Company,  L.P.,  North 
American  Philips  Corp.,  MacMillan, 

Inc.,  Civil  Action  No.  S89-00348,  has 
been  lod^d  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  on  August  4, 1993. 

The  Consent  D^ree  resolves  the 
claims  against  defendants  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.  The 
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proposed  consent  order  provides  for  an 
investigation  by  defendants  of  the 
nature  and  extent  of  contamination  at 
the  Selmer  site,  500  Industrial  Parkway, 
Elkhart.  Indiana,  the  provision  of 
municipal  water  to  certain  residences 
along  Outer  Drive,  Elkhart,  Indiana,  and 
the  payment  by  defendants  of  $445,000 
plus  interest  for  past  response  costs  of 
the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  versus  The  Selmer 
Company,  L.P.,  et  al.,  D.J.  Ref.  90-11-2- 
461. 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Indiana,  204  S.  Main  Street.  South 
Bend;  Indiana  46601,  at  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  V,  111  West  Jackson  Street, 
Chicago.  Illinois  60604,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  checj(  in  the  amount  of 
$60.25  (25  cents  f}er  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 

John  C  Craden, 

Chief,  Environment  and  Natural  Resources 
Division,  Environmental  Enforcement 
Section. 

(FR  Doc.  93-19761  Filed  8-16-93;  8:45  am) 
BiLUNG  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  on  June  1, 
1993,  pursuant  to  section  6(a)  of  ffie 
National  Cooperative  Research  Act  of 
1984,  U.S.C.  4301  et  seq.  ("the  Act”). 
Bell  Communications  Research,  Inc. 
(“Bellcore”)  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
Integrated  Information  Technology,  Inc. 
(“IIT”)  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 


of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and  ITT, 
Santa  Clara,  CA.  Bellcore  and  ITT 
entered  into  an  agreement  elective  as  of 
May  13, 1993,  to  engage  in  cooperative 
research  with  respect  to  video 
communication  and  multimedia 
technology  to  better  understand  the 
feasibility  and  application  of  these 
technologies  for  exchange  and  exchange 
access  services,  including  experimental 
prototype  fabrication  for  the 
demonstration  of  such  technologies. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

|FR  Doc.  93-19765  Filed  8-16-93;  8:45  am) 
BILUMG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Biotechnology  Research 
and  Development  Corporation 

Notice  is  hereby  given  that,  on  July 
23, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 

§  4301  et  seq.  ("the  Act”),  Biotechnology 
Research  and  Development  Corporation 
(“BRDC”)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
BRDC.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  sjiecified  circumstances. 
Specifically,  ECCXjEN  Inc.  voluntarily 
withdrew  from  BRDC,  effective 
September  30. 1992.  In  addition,  BRDC 
and  GalaGen  Inc.,  Arden  Hills,  MN 
entered  into  a  Cooperative  Research 
Agreement,  effective  as  of  May  1, 1993. 
BRDC  and  Pig  Improvement  Company, 
Inc.,  Franklin,  KY  entered  into  a 
Cooperative  Research  Agreement, 
effective  July  1, 1993.  Pursuant  to  the 
Cooperative  Research  Agreements, 
GalaGen  Inc.  and  Pig  Improvement 
Company,  Inc.  agreed  to  provide  funds 
to  BRDC  for  cooperative  research,  and 
the  Animal  Health  Care  Division  of 
BRDC  will  use  the  funds  to  sponsor  and 
fund  animal  health  care.  No  other 
changes  have  been  made  in  either  the 
membership  or  planned  activities  of 
BRDC. 

Membership  in  BRDC  remains  open, 
and  the  parties  intend  to  file  additional 
written  notification  disclosing  any 
changes  in  membership. 

On  April  12, 1988,  the  venture  filed 
its  original  notification  pursuant  to 


section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  May  12, 1988,  (53  FR 
16919). 

The  last  notification  was  filed  with 
the  Department  on  October  8, 1991.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  5, 1991  (56  FR  56257). 
Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 

IFR  Doc.  93-19762  Filed  8-16-93;  8:45  am) 
BlLLmO  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  DDBSA  Joint  Venture 

Notice  is  hereby  given  that,  on  July  2. 
1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  H.B.  Fuller  Company 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  to  the  DDBSA  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  notification  stated  the 
addition  of  Drexel  Chemical  Company, 
Memphis.  TN  and  Kay  Chemical 
Company,  Greensboro,  NC  to  the 
DDBSA  joint  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 

Membership  in  this  joint  venture 
remains  open,  and  the  parties  intend  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

The  objective  of  the  venture  is  to 
sponsor  and  conduct  toxicological 
research  on  the  chemical  known  as 
alkylbenzene  sulfonates  (EPA  case 
#4006)  and  to  submit  the  results  of  this 
research  to  the  U.S.  Environmental 
Protection  Agency  (“EPA”)  in  resjionse 
to  the  Reregistration  Notice-List  D 
issued  by  the  EPA  in  October  1989. 

On  April  15, 1992,  H.B.  Fuller 
Company  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  May  29, 1992, 
57  FR  22829. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  93-19764  Filed  8-16-93;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Michigan  Materials  and 
Processing  Institute 

Notice  is  hereby  given  that,  on  July 
12, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  the  Michigan 
Materials  and  Processing  Institute 
(“MMPI”)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintii^s  to  actual  damages 
under  specified  circumstances.  The 
following  company  was  recently 
accepted  as  an  Associate  Member  in 
MMPI:  Republic  Composite  Materials. 
Inc.,  Okemos,  MI.  The  following 
companies  have  resigned  as  Full 
Members  of  MMPI:  Allied-Signal 
Corporation;  Shell  Development 
Company;  and  BASF  Corporation. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MMPI 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  7, 1993,  MMPI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  6, 1990,  55  FR  36710. 
The  last  notification  was  filed  with  the 
Department  on  August  26, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  8. 1992,  57  FR  46408. 
Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 

IFR  Doc.  93-19763  Filed  8-16-93;  8:45  am) 

BHJJNQ  C006  441(M>1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corp. 

Notice  is  hereby  given  that,  on  July 
15, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301, 
et  seq.  (“the  Act”),  Petrotechnical  Open 
"^Software  Corporation  (“POSC”)  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 


filed  for  the  purpose  of  extending  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  Oil  ware,  Inc., 
Houston,  TX;  Central  Geophysical 
Expedition,  Moscow,  Russia;  Texas 
A&M  University,  College  Station,  TX; 
Intellitic  International,  St.  Quentin  en 
Yvelines,  France;  BRGM  Service 
Geologique  National,  Orleans,  France. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned, 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(J))  of  the 
Act  on  February  7, 1991,  56  FR  5021. 
The  last  notification  was  filed  with  the 
Department  on  April  12, 1993.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
May  17, 1993,  58  FR  28900. 

Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
int  Doc.  93-19768  Filed  8-16-93;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933  Appliance  Industry- 
Government  CFC  Replacement 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  July  1, 
1993,  pursuant  to  section  6(a)  of  ^e 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  the  Appliance 
Industry-Government  CFC  Replacement 
Consortium,  Inc.  (“Corporation”),  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
participants'  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act’s  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  have  become 
additional  participants  of  the 
Corporation  as  of  July  1, 1993: 
Panasonic  Industrial  Company,  division 
of  Matsushita  Electric  Corporation, 
Secaucus,  NJ;  UOP  Molecular  Sieves. 
Cleveland,  OH;  3M  Corporation.  St. 
Paul.  MN;  and  Exxon  Research  and 
Engineering  Company.  Florham  Park, 
NJ.  In  addition,  Mubay  Corporation, 
Pittsburgh,  PA,  merged  with  Miles  Inc., 
Pittsburg,  PA  (effective  January  1, 
1992),  with  Miles  Inc.  being  the 
surviving  corporation.  As  a  result  of  the 


merger,  the  rights  and  Alligations  of 
Mol^y  as  a  participant  in  the 
Corporation  have  been  transferred  by 
operation  of  law  to  Miles  as  of  that  date. 
As  of  July  1, 1993,  The  B.F.  Goodrich  . 
Company.  Geon  Vinyl  Division, 
terminated  its  participation  in  the 
Corporation. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Corporation. 

On  ^ptember  19, 1989,  the 
Corporation  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  piusuant  to  section  6(b)  of  the 
Act  on  November  1, 1989,  (54  FR 
46136). 

The  last  notification  was  filed  with 
the  Department  on  March  1, 1991.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  3. 1991  (56  FR  13654). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  93-19767  Filed  8-16-93;  8:45  ami 
BIUJNQ  CODE  4410-01-M 


Lodging  of  Consent  Decree  United 
States  V.  Waste  Management  of  liiinots, 
Inc.,  et  al. 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  Waste 
Management  of  Illinois,  Inc.,  et  al..  Civil 
Action  No.  93  C  4577,  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Illinois  on  July  29. 
1993.  This  action  was  brought  under 
section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(“CERCLA”),  42  U.S.C.  9607.  The 
Consent  Decree  provides  that 
defendants  will  pay  $636,000  of  past 
response  costs  incurred  by  the  U.S. 
Environmental  Protection  Agency  in 
connection  with  the  H.O.D.  Landfill 
Superfund  Site. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environmental  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  E)C  20530  and 
should  refer  to  United  States  versus 
Waste  Management  of  Illinois.  Inc.,  et 
ai.  D.O.J.  Ref.  No.  90-11-3-1006. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Northern  District  of  Illinois. 
Everett  McKinley  Dirksen  Building, 
room  1200, 219  South  Dearborn  Street. 
Chicago,  Illinois  60604  and  at  the 
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Region  5  office  of  the  U.S. 

Environmental  Protection  Agency,  77 
W.  Jackson  Boulevard,  Chicago,  Illinois 
60604. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  telephone 
number  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  The  proposed  Consent  ^ 
Decree  package  consists  of  a  34  page 
Consent  Decree.  A  request  for  a  copy  of 
the  proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $8.50  (25  cents  per  page  reproduction 
charge)  payable  to  “Consent  Decree 
Library.” 

John  C  Cmden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  NatumI  Besources  Division. 
IFR  Doc.  93-19760  Filed  8-16-93;  8:45  am) 
BIUINQ  cooe  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[rA-W-28,696] 

Allied  Signal,  Inc.,  Philiipsdale  PlanL 
Rumford,  Rhode  Island;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adfustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
20, 1993,  applicable  to  all  workers  of  the 
subject  firm.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

The  Department  reviewed  the 
certification  for  workers  of  the  Allied- 
Signal’s  Philiipsdale  plant  in  Rumford, 
Rhode  Island.  The  Department  is 
amending  the  certification  to  show  the 
proper  name  of  the  worker  ^up. 

The  amended  notice  applicable  to 
TA-W-28,696  is  hereby  issued  as 
follows: 

All  workers  of  Allied-Signal,  Inc., 
Philiipsdale  plant,  10  New  Road,  Rumford, 
Rhode  Island  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
1, 1993  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-19869  Filed  8-16-93;  8:45  am] 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issu^  during  the  period  of 
July  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  «f  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siuvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-28,722;  Anchor  Woven  Label 
Co.,  Alcoa,  TN 

TA-W-28,486;  H  &  K  Dallas,  Dallas,  TX 
TA-W-28,565;  Moench  Tanning  Co., 
Gowanda,  NY 

TA-W-28,717;  Oberdorfer  High-Tex, 
Inc.,  Sandpoint,  ID 

TA-W-28,741;  Menumaster,  Inc.,  Sioux 
FaUs,  SD 

TA-W-28,730;  Delong  Sportswear, 
Harmony,  ME 

TA-W-28.685,  TA-W-28,685A;  Ringier 
America,  Inc.,  New  Berlin  Div., 

New  Berlin,  WI  and  Brookfield  Div., 
Brookfield,  WI 

TA-W-28,693;  CMI  Cronstroms,  Inc,, 
Minneapolis,  MN 

TA-W-28,694;  C^il  Cronstroms,  Inc., 
Eagan,  MN 

TA-W-28,781;  Villa  Fashions,  Inc., 
Shenandoah,  PA 

TA-W-28,713;  Rohr,  Inc,,  Hagerstown, 
MD 

TA-W-28,746;  IMC  Fertilizer,  Inc.,  New 
Wales  Chemical  Div.,  Mulberry,  FL 
TA-W-28,682;  Northwest  Aliiminum 
Co.,  'file  Elalles,  OR 
TA-W-28,760;  Target  Sportswear,  Inc., 
Kent  n  Plant.  Curwensville,  PA 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-28.737;  RB  &  W  Corporation, 

Kent,  OH 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,875;  Seatt  Corp.,  El  Paso,  TX 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,688;  McKay  Welding 
Products,  York,  PA 
U.S.  imports  of  welding  equipment 
and  apparatus  decreased  absolutely  and 
relative  to  domestic  production  in  1992 
compared  with  1991. 

TA-W-28,657;  Eastern  Associated  Coal 
Corp.,  Harris  #12  Mine,  Charleston, 
WV 

U.S.  imports  of  coal  were  negligible  in 
1991  and  1992. 

TA-W-28,669;  Cooperweld  Steel  Co., 
Warren,  OH 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  ^les  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  product  by 
the  firm  or  appropriate  subdivision  have 
not  contribute  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28,683;  Pictsweet  Fiezen  Foods, 
Fairmont,  MN 

*1110  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  ^les  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  or  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contribute  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations 

TA-W-28,634;  Tokin  Magnestics,  Inc., 
Fremont,  CA 

A  certification  was  issued  covering  edl 
workers  separated  on  or  after  February 
1, 1993. 

TA-W-28,744;  Jockey  International, 
Carlisle.  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  17, 
1992. 

TA-W-28,835;  Jockey  International, 
Kenosha,  Vn 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1992. 
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TA-W-28,739;  Office  Technologies, 

Inc.,  Oklahoma  City,  OK 
A  certification  was  issued  covering  ail 
workers  separated  on  or  after  May  24, 
1992. 

TA-W-28,782;  Torch  Operating  Co.. 
Houma,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15. 
1992. 

TA-W-28.656;  International  Resistive 
Corp.,  Corpus  Christi,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3. 

1992. 

TA-W-28,663;  Profco,  Bakersfield.  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3. 

1992. 

TA-W-28,745;  Marion  Rohr  Corp.. 
Homell.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  26. 
1992.  - 

TA-W-28.871;  Hondo  Oil  &  Gas. 
Calabasa.  CA  and  Operating  at 
Various  Locations  in  the  Following 
States:  A;  CA.  B;  CO.  C;  OK.  D;  TX. 

E;  WY 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  July  7. 

1992. 

TA-W-28,761  and  TA-W-28.762; 
Western  Atlas  International.  Core 
Laboratories.  Anchorage.  AK  and 
Bakersfield.  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23. 
1992. 

TA-W-28.763  and  TA-W-28.763A; 
Western  Atlas  International.  Core 
Laboratories.  New  Orleans.  LA  and 
Lafayette,  LA 

A  certification  was  issued  covering  all 
woiicers  separated  on  or  after  May  23, 
1992. 

TA-W-28,764  and  TA-W-28.764A; 
Western  Atlas  International,  Core 
Laboratories,  Tulsa,  OK  and 
Oklahoma  City.  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23. 
1992. 

TA-W-28,765;  Western  Atlas 

International,  Core  Laboratories, 
Corpus  Christi,  TX  and  Operating  at 
The  Other  Following  Locations:  A; 
Houston.  TX,  B;  Midland,  C;  Dallas, 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23. 
1992. 

TA-W-28,766;  Western  Atlas 

International,  Core  Laboratories. 
Casper,  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1992. 


I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  July  1993. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  August  10, 1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-19873  Filed  8-16-93;  8:45  ami 

BHXmQ  CODE  4510-J0-M 

[TA-W-28,667] 

Complete  Auto  Transit,  Inc.  YpsilantI, 

Ml;  Notice  of  Negative  Determination 
Regarding  Application  for 
Recon^deration 

By  an  application  dated  July  23. 1993, 
the  Teamsters  Local  #299  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance  (TAA).  The  denial  notice  was 
signed  on  July  6. 1993  and  was 
published  in  the  Federal  Register  on 
July  27. 1993  (58  FR  40161). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  states  that  Complete  Auto 
Transit  was  a  contract  carrier  for  all  of 
General  Motors  C-P-C  plant  truckaway 
assembled  vehicles  at  the  Willow  Run 
plant  in  Ypsilanti,  Michigan.  The  union 
also  states  that  the  company  equipment 
was  designed  and  modified  to  haul  the 
plant’s  Caprice  Sedan  and  Wagon 
production.  Accordingly,  the  union 
contendslhat  its  jobs  were  directly 
controlled  by  General  Motors. 

The  Department’s  denial  was  based 
on  the  fact  that  the  workers  do  not 
produce  an  article  within  the  meaning 
of  Section  223(3)  of  the  Trade  Act.  Only 
in  very  limited  circumstances  are 
service  workers,  such  as  those  engaged 
in  contract  hauling,  certifiable. 

The  Department’s  notice  of  negative 
determination  delineated  the  conditions 
necessary  for  workers  of  a  firm 


providing  a  service  to  be  certified 
eligible  to  apply  for  trade  adjustment 
assistance. 

The  “control”  which  the  Department 
mentioned  in  its  denial  notice  is  control 
over  the  workers.  The  investigation 
findings  show  that  the  maintenance  of 
benefits  and  all  payroll  transactions  and 
personnel  actions  are  controlled  by 
Complete  Auto  Transit  and  not  by  any 
of  its  customers.  The  findings  also  show 
that  none  of  the  customers  has  any 
authority  over  the  employees  of 
Complete  Auto  Transit. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  3rd  day  of 
August  1993. 

Stephen  A.  Wandner. 

Deputy  Director,  Office  of  Legislation  &■ 
Actuarial  Service,  Unemployment  Insurance 
Service. 

[FR  Doc.  93-19870  Filed  8-16-93;  8:45  am] 

BILUNC  CODE  451&-30-M 


[TA-^-28,802,etal.] 

Digital  Equipment  Corp.; 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  Correction 

In  the  matter  of  TA-W-28. 802  Buffalo. 

New  York:  TA-W-28-802A  Alpharetta. 
Georgia. 

This  notice  corrects  the  notice  on 
petition  TA-W-28,802  which  was 
published  in  the  Federal  Register  on 
July  7, 1993  (58  FR  36422)  in  FR 
Document  93-15996. 

A  printing  error  and  an  omission 
concerning  the  location  of  the  facilities 
appear  on  page  36422  in  the  second 
column  of  the  23rd  line  of  the  Appendix 
Table  under  TA-W-28, 802.  The  line 
should  read  “Buffalo,  NY”  instead  of 
“Maynard,  MA.”  The  line  should  also 
include  “Alpharetta.  GA.,  TA-W-28, 
802A.” 

Signed  in  Washington,  DC.  this  August  9. 
1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-19864  Filed  8-16-93;  8:45  am| 
BILUNQ  CODE  4S10-30-M 
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Investigations  Regarding  Certifications 
of  Eligibility  To  A^y  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 


adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  {petitioners  or  any  other  {Persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  27, 1993. 

Interested  {persons  are  invited  to 
submit  written  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  27, 1993. 

The  petitions  filed  in  this  case  are 
available  for  ins{Pection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC,  20210. 

Signed  at  Washington,  DC,  this  2nd  day  of 
August,  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (Union/workers/firm) 

Location 

Date  re¬ 
ceived 

Date  of 
petition 

Petition 

No. 

Articles  produced 

Dunbar  Slag  Corp  (USWA) . 

Sharon,  PA  . 

08/02/93 

07/14/93 

28,905 

Steel. 

Fibronics  International  (Workers) . 

Hyannis,  MA  . 

08/02/93 

07/02/93 

28,906 

PC  boards. 

AnSon  Gas  Corp  (Workers) . 

Oklahoma  City,  OK . 

08/02/93 

07/12/93 

28,907 

Crude  oil,  natural  gas. 

Duffy  Electronics  &  Mfg  Co  (Workers)  . 

Belmar,  NJ . 

08rt)2/93 

07/20/93 

28,908 

Printed  circuit  boards. 

Parker  Hannifin  (Co) . 

Trumann,  AR  . 

08/02/93 

07/15/93 

28,909 

Air  corxlitiorrer  hoses. 

Micro  Abrasives  (Workers)  . 

Westfield.  MA . 

08/02/93 

07/1 6«3 

28,910 

Abrasive  powders. 

Honeywell  Inc.  Keyboard  Div.  (Co)  . 

El  Paso,  TX . 

08/02/93 

07/21/93 

28,91 1 

Keyboards. 

08/02/93 

07/22/93 

28.912 

28.913 

Oil  and  gas. 

Oil  and  gas. 

Halliburton  Ertergy  Services  Group 
(Co). 

Superior  Mold  &  Iron  (Workers) . 

Carrollton,  TX .  . — 

08/02/93 

07/22/93 

Penn,  PA . 

08A)2'93 

01/06/93 

28,914 

Ingot  nrolds.  stools,  slag  pots,  etc. 

Campbell  Soup  Co.fUFCW)  . 

Salisbury,  MD  . 

08/02/93 

07/22/93 

28,915 

Frozen  foods. 

Nestle  Beverage  Co  (Workers) . 

Sunbury,  OH . 

08/02/93 

07/27/93 

28,916 

Coffee. 

Lake  Shore,  Inc  (Co)  . 

Ontonagon,  Ml  . 

08/02/93 

07/21/93 

28,917 

Material  handling  equipment. 

EEMCO  (lAMAW)  . 

Los  Arrgeles,  CA . * 

08/02/93 

07/20«3 

28,918 

Aerospace  actuators. 

Regal  Beloit  Corp  (Workers) . 

Maxton,  NC . 

08/02/93 

07/21/93 

28,919 

Drill  bits. 

Alliance  Resources  (USA),  Inc  (Work¬ 
ers). 

Mobil  Minirrg  &  Minerals  Co  (Co)  . 

New  Orleans,  LA  . 

08/02/93 

07/21/93 

28,920 

Oil  and  gas. 

Nichols,  FL . 

08/02/93 

07/02/93 

28,921 

Phosphate  rock. 

General  Electro  Mechanical  Corp  (lAM) 

Buffalo.  NY . 

08/02/93 

07/20/93 

28,922 

Riveter  machines. 

Overton  Apparel,  Inc  (ILGWU)  . 

Livingston,  TN . 

08/02/93 

07/26/93 

28,923 

Ladies’  sportswear. 

Stephanie  Fashiorrs,  Inc  (ILGWU) . 

Roanoke,  AL . .'. . 

08/02/93 

07/26/93 

28.924 

28.925 

Ladies’  sportswear. 

Airplane  components. 

Cooper  Industries  (Workers) . 

Cypress,  TX  . 

08/02/93 

07/22/93 

[TA-W-28,055] 

General  Electric  Ck>mpany  (Evendale 
Plant),  Cincinnati,  OH 

Notice  of  Revised  Determination  on 
Reconsideration 

On  May  18, 1993,  the  De{Partment 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  at  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  May  26, 1993  (58  FR  30186). 

Investigation  findings  show  that  the 
workers  produce  jet  engines  for 
commercial  and  military  use.  The 
findings  also  show  that  GE  does  not 
import  jet  engines. 

Findings  on  reconsideration  support 
the  Department's  initial  negative 
determination  for  workers  producing  jet 


engines  at  the  Evendale  plant.  The 
findings  show  that  GE  does  not  build 
the  Evendale  engine  outside  of  the 
United  States. 

Other  findings  on  reconsideration, 
however,  show  that  the  Rotating  Parts 
0{peration  at  Evendale  is  gradually  being 
phased  out.  A  substantial  percent  of  the 
rotating  parts  production  was 
transferred  to  overseas  foreign  sources 
and  imported  back  to  GE  resulting  in  the 
layoff  of  workers  in  the  Rotating  Parts 
operation  in  1992.  These  workers  are 
separately  identifiable  by  part, 
classification  and  foreign  sourcing. 

The  remaining  production  of  rotating 
parts  is  being  transferred  to  other  GE 
domestic  locations;  accordingly,  there  is 
no  adverse  trade  impact  with  these 
workers.  A  domestic  transfer  would  not 
provide  a  basis  for  certifying  this  group 
of  workers. 


Findings  on  reconsideration  in  the 
Fabrication  0{)erations  show  that  the 
production  on  the  turbine  frame  for  the 
LM  6000  engine  was  transferred  to 
Europe  and  imported  back  to  GE 
resulting  in  worker  separations  at 
Evendale  in  1991  and  1992. . 

Other  findings  on  reconsideration 
show  that  there  was  no  adverse  trade 
impmct  to  workers  assigned  to  the 
airfoils  (blades)  operation.  Production  of 
blades  is  being  transferred  to  other 
domestic  locations. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  in  the  Rotating 
Parts  operation  at  GE’s  Evendale  plant 
in  Cincinnati,  Ohio  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  the 
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rotating  parts  produced  at  the  Evendale 
plant  in  Cincinnati,  Ohio.  In  accordance 
with  the  provisions  of  the  Act,  1  make 
the  following  revised  certification  for 
workers  and  former  workers  of  General 
Electric  Company’s  Evendale  plant  in 
Cincinnati,  Ohio. 

All  workers  and  former  workers  of  General 
Electric  Company’s  Rotating  Parts  Operation 
and  Fabrication  Operation  on  the  turt)ine 
frame  for  the  LM  6000  engine  at  the  Evendale 
plant  in  Cincinnati,  Ohio  whose  production 
was  transferred  overseas  and  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  18, 1991 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  10th  day  of 
August  1993. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  lepslation  Sr 
Actuarial  Services;  Unemployment  Insurance 
Service. 

IFR  Doc.  93-19874  Filed  8-16-93;  8:45  ami 
BILUNQ  CODE  4510-30-M 


[TA-4IV-28,528,  TA-W-28,528A] 

Hilti  Steel  Industry  Division,  Tulsa, 
Oklahoma,  Sisco,  Inc.,  Tulsa, 
Oklahoma;  Negative  Determination 
Regarding  Ap^ication  for 
Reconsideration 

By  an  application  dated  July  28. 1993, 
the  United  Steelworkers  of  America 
(USW)  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  June  17, 
1993  and  published  in  the  Federal 
Register  on  July  2, 1993  (58  FR  35980). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  of  Hilti  Steel  and  Sisco 
Inc.,  performed  mold  repair  services  at 
Sharon  Steel  Corporation  in  Farrell. 
Pennsylvania  whose  workers  were 
certiHed  eligible  for  trade  adjustment 
assistance  (TA-W-28,048). 

The  union  claims  that  had  the  Sharon 
woii;ers  performed  the  mold  repair 
services,  the  mold  repair  service 
workers  would  have  been  certified 
eligible  for  TAA.  The  union  is  correct  in 
its  understanding,  because  the  service 


workers  would  have  been  employees  of 
a  firm.  Sharon  Steel,  that  produced  an 
article  adversely  affected  by  increased 
imports.  The  workers’  firm  in  the 
instant  case,  however,  is  Hilti/Sisco 
which  does  not  produce  an  article 
within  the  meaning  of  the  Trade  Act  but 
performs  contract  repair  services. 

The  union  also  claims  that  since  mold 
maintenance  is  an  integral  part  of 
Sharon’s  steel  production,  the  workers 
maintaining  and  repairing  the  molds 
should  be  certified  for  TAA. 

In  determining  worker  group 
eligibility  under  the  Trade  Act,  the 
Department  looks  at  the  articles 
produced  by  the  firm  that  employs  the 
petitioning  workers.  The  Sharon 
workers  were  certified  because  of 
increased  imports  of  steel  which  were 
like  or  directly  competitive  with  the 
articles  produced  by  Sharon  and  which 
contributed  importantly  to  worker 
separations  and  declines  in  sales  and 
production  at  Sharon.  Contract  repair 
services  provided  by  independent  firms 
for  mold  maintenance  for  other  firms 
with  certified  workers  would  not 
provide  a  basis  for  certification, 
notwithstanding  how  integral  the 
services  are  to  the  production  process. 

Finally,  the  25  percent  test  mentioned 
by  the  union  in  its  application  is  not 
applicable  to  the  Hilti/Sisco  situation. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Service,  Unemployment  Insurance 
Service. 

(FR  Doc.  93-19867  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  4510-30-M 


[TA-W-28.099] 

IBM  Corp.,  San  Jose,  California; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
IBM  Corporation,  San  Jose.  California. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 


bear  importantly  on  the  Department’s 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-28.099;  IBM  Corporation.  San 
Jose.  California  (August  9, 1993) 

Signed  at  Washington,  DC.  this  9th  day  of 
August  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-19865  Filed  8-lfrr93;  8:45  am] 

BILLING  CODE  4S10-3I>-M 


[TA-W-28,597  Houston,  Texas,  TA-W- 
28,673,  Lafayette,  Louisiana,  TA-W-28,674 
Biack  Lake,  Louisiana,  TA-W-28,675 
Berwick,  Louisiana] 

Nerco  Oil  &  Gas,  Inc.;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  July  29. 1993, 
the  company  requested  administrative 
reconsideration  of  the  subject  petitions 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  July  1, 1993 
and  was  published  in  the  Federal 
Register  on  July  27. 1993  (58  FR  40161). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  show  that 
Nerco  Oil  &  Cas  is  primarily  a  producer 
of  natural  gas. 

Company  officials  state  that  natural 
gas  is  a  commodity  and  that  (1)  price 
and  (2)  all  the  purchases  of  domestic 
importers  of  rtatural  gas  together  with 
the  customers  of  Nerco  Oil  &  Cas  must 
be  considered. 

In  order  for  a  worker  group  to  be 
certified  for  trade  adjustment  assistance, 
all  three  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  must  be 
met — (1)  a  significant  decrease  in 
employment,  (2)  an  absolute  decrease  in 
sales  or  production  and  (3)  an  increase 
of  imports  of  articles  that  are  like  or 
directly  competitive  with  those  of  the 
woikers’  firm  and  which  “contributed 
impiortantly”  to  declines  in  sales  or 
pn^uction  and  employment  at  the 
workers’  firm. 

The  Elepartment’s  denial  was  based 
on  the  fact  that  the  “contributed 


43660 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Notices 


importantly”  test  of  the  Trade  Act  was 
not  met.  The  “contributed  importantly” 
test  is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department’s  survey  of  Nerco  Oil  & 
Gas’  major  declining  customers  in  1991, 
1992  and  the  first  quarter  of  1993  shows 
that  none  imported  natural  gas  or  crude 
oil  while  decreasing  their  purchases 
horn  Nerco  Oil  and  Gas.  The  survey 
included  indirect  imports — purchases 
firom  domestic  firms  who  import. 

Price  is  not  one  of  the  Group 
Eligibility  Requirements  necessary  for 
certification  and  would  not,  in  itself, 
provide  a  basis  for  a  woricer  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  die  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Service,  Unemployment  Insurance 
Service. 

(FR  Doc.  93-19866  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  451»-30-M 


Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582;  Notice  of  Additions  to  the 
Annual  List  of  Labor  Surplus  Areas 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACDON:  Notice. 

DATES:  These  additions  to  the  aimual 
list  of  labor  surplus  areas  are  effective 
September  1, 1993. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  two  additions  to  the  annual 
list  of  labor  surplus  areas. 

FOR  FURTHER  INFORMADON  CONTACT: 
Richard  Hardin,  Chief,  Division  of 
Planning,  USES,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW.,  room  N- 
4470,  Attention:  TEESS,  Washington, 

DC  20210.  Telephone:  202-219-5185. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12073  requires  executive  agencies 
to  emphasize  procurement  set-asides  in 
labor  surplus  areas.  The  Secretary  of 
Labor  is  responsible  imder  that  Order 
for  classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  Part  20  (48  CFR  part  20)  in 


order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
ofiers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  Part  25  (48  CFR 
part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  Part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to  assess 
its  impact  on  ^e  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Order  12073 
and  10582  are  set  forth  at  20  CFR  part 
654,  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  6, 1992,  (57  FR  46050). 

Subpart  B  of  part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Acting  Assistant 
Secretary  as  labor  surplus  areas 
pursuant  to  20  CFR  654.5(b)  (48  FR 
15615  April  12, 1983)  and  are  effective 
September  1, 1993. 

The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 


Signed  at  Washington,  DC,  on  August  9, 
1993. 

Carolyn  M.  Golding, 

Acting  Assistant  Secretary. 


Additions  to  the  Annual  List  of 
Labor  Surplus  Areas 

(September  1, 1993) 


Labor  surplus  areas 

1  Civil  jurisdictions  in¬ 
cluded 

Pennsylvania: 

New  Castle  City . 

New  Castle  City  in 

Balance  of  Law- 

Lawrence  County. 
LawrefK:e  County 

rence  County. 

less  New  Castle 

City. 

(FR  Doc.  93-19871  Filed  8-16-93;  8:45  am) 
BILUNQ  CODE  4S10-a0-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a).- 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  October 
1, 1993.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  tc  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  nmnber  assigned  to  each 
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schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Govenunent  and  of  private  persons 
directly  affected  by  the  Government’s 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  vrill  be 
furnished  to  eac^  requester. 

Schedules  Pending: 

1.  Department  of  Agriculture,  Forest 
Service  (Nl-95-93-1),  Case  files  for 
routine  special  use  permits. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-93-14).  Tax  and  Litigation 
Records. 

3.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-93-3). 
Individual  photographs  of  USGS 
personnel  other  than  high  level  officials 
and  mominent  scientists/topographers. 

5.  Department  of  Labor,  Office  of 
Assistant  Secretary  of  Administration 
and  Management  (Nl-174-93-2). 
Background  papers  and  working  files  for 
the  Departmental  Directives  System. 

6.  Department  of  State,  All  Foreign 
Service  Posts  (Nl-84-93-13).  Utility 
bills. 

7.  Department  of  Treasury,  Office  of 
Thrift  Supervision  (Nl-483-93-7). 


General  program  and  administrative 
records  relating  to  Washington 
Operations. 

8.  African  Development  Foundation 
(Nl-487-93-1).  Routine  and  facilitative 
records. 

9.  Defense  Logistics  Agency  (Nl-361- 
93-5).  Records  relating  to  logistics 
systems. 

10.  Environmental  Protection  Agency, 
Office  of  Policy,  Planning  and 
Evaluation  (Nl-412-93-2).  Freshwater- 
based  recreation  survey  records. 

11.  National  Aeronautics  and  Space 
Administration  (Nl-255-89-4). 

Updated  comprehensive  records 
schedule. 

12.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration.  (Nl-64-93-3).  Retained 
Records  Database . 

13.  Office  of  the  Secretary  of  Defense 
(Nl-330-93-6).  Routine  records  relating 
to  official  visits,  GAO  audits,  and 
legislative  branch  relations. 

Dated:  August  10, 1993. 

Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

(FR  Doc.  93-19791  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  7S1S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO,  the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will  amend 
the  Technical  Specifications  (TS)  to 
reflect  the  transitioning  of  the  stainless 
steel  clad  core  to  one  with  zircaloy 
cladding.  The  proposed  action  is  in 
accordance  with  the  licensee’s 
amendment  request  dated  April  23, 
1993,  with  supplemental  information 
provided  by  letter  dated  June  17. 1993. 

The  Need  for  the  Proposed  Action 

The  licensee  is  in  the  process  of 
transitioning  from  a  stainless  steel  clad 
core  to  a  zircaloy  cladcore.  With 
zircaloy  cladding  the  Boron  worth 
increases  and  thus,  a  given  change  in 


the  boron  concentration  produces  a 
greater  change  in  the  overall  core 
reactivity.  Therefore,  an  increase  in  the 
shutdown  margin  is  required  to 
compensate  for  the  additional  reactivity 
added  by  a  boron  dilution  event  with  a 
zircaloy  clad  core.  This  TS  is  needed  to 
reflect  the  new  boron  shutdown  margin 
requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  TS  increases  the  shutdown 
margin  to  2000  pcm  for  Modes  1.  2,  and 

3  with  four-loop  operation,  to  2800  pcm 
for  Mode  3  with  less  than  four-loop 
operation,  and  to  3400  pcm  for  Modes 

4  and  5,  or  with  only  one  of  three  boron 
injection  paths  available  in  Modes  1,  2, 

3,  and  4,  or  with  only  one  charging 
pump  available  in  Modes  1,  2,  3,  and  4, 
or  with  the  boric  acid  tank  inoperable  in 
Modes  1.  2,  3.  and  4. 

The  NRC  staff  has  reviewed  these 
changes  to  the  TS  as  a  result  of  the 
transitioning  to  zircaloy  clad  fuel  and 
has  determined  that  the  new  boron 
concentrations  will  provide  sufficient 
shutdown  margin  requirements,  and 
that  these  requirements  can  he  achieved 
with  the  minimum  boric  acid  tank 
volume  or  the  minimum  refueling  water 
storage  tank  (RWST)  volume  specified 
in  the  TS.  These  TS  changes  will  not 
increase  the  probahility  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  enviroiunental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  does  involve  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 
Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
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action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Haddam  Neck. 

Agencies  and  Persons  Consuhed 

Tlie  NRC  sta^  consulted  with  the 
State  of  Connecticut  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  SigniRcant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  signiRcant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee’s 
letters  dated  April  23, 1993  and  June  17, 
1993.  These  letters  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Russell  Library.  123  Broad  Street, 
Middletown,  Connecticut  06547. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Ck)mniission. 

John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Beactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-19807  Filed  8-16-93;  8:45  am) 
BtLUNG  CODE  7S90-01-M 


[Docket  Nos.  50-338  and  50-339] 

Virginia  Eiectric  and  Power  Co.  (North 
Anna  Power  Station,  Units  1  &  2); 
Exemption 

I. 

Virginia  Electric  and  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF— 4  and 
NPF-7,  which  authorize  operation  of 
North  Anna  Power  Station,  Units  1  and 
2  (the  facility)  at  steady-state  reactor 
power  levels  for  each  unit  not  in  excess 
of  2905  megawatts  thermal.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect.  The  facility 
includes  two  pressurized  water  reactors 
located  at  the  licensee’s  site  in  Louisa 
County,  Virginia. 


n. 

Section  50.54(q)  of  10  CFR  part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans 
which  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
appendix  E  to  10  C^  part  50.  Section 
IV.F.2  of  appendix  E  requires  that  each 
licensee  at  each  site  shall  annually 
exercise  its  emergency  plan. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  (1) 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Section 
50.12(a)(2)(ii)  of  10  CFR  part  50 
describe  the  special  circumstances  for 
an  exemption  where  the  application  of 
the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  underlying 
purpose  of  appendix  E,  section  IV.F.2  is 
to  demonstrate  that  the  emergency  plan 
is  adequate  and  capable  of  being 
implemented,  and  that  the  state  of 
emergency  preparedness  provides 
reasonable  assurance  that  adequate 
protection  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency. 

m. 

By  letter  dated  June  18, 1993,  the 
licensee  requested  a  one-time 
exemption  from  the  requirements  of  10 
CFR  50.47  and  appendix  E  to  conduct 
an  annual  exercise  of  the  North  Anna 
emergency  plan  in  1993.  The  licensee 
had  planned  to  conduct  an  “off-year” 
exercise,  that  is,  an  exercise  of  the 
utility’s  emergency  plan,  with  limited 
participation  of  the  Commonwealth  of 
Virginia  and  local  organizations,  on 
August  18, 1993.  The  previous 
emergency  preparedness  exercise  at  the 
North  Anna  Power  Station,  conducted 
on  January  15, 1992,  was  a  full- 
participation  biennial  exercise.  The 
licensee  requested  that  an  exemption  be 
granted  because  the  requirement  to 
perform  an  exercise  of  the  North  Anna 
emergency  plan  in  1993  was  not 
necessary  to  achieve  the  underlying 
intent  of  the  rule  in  that  the  emergency 
plan  was  adequately  exercised  and 
demonstrated  in  1993  in  the  licensee’s 
response  to  the  Unit  2  feedwater  event 
that  occurred  on  April  24, 1993.  'The 
licensee  stated  that  the  Commonwealth 
of  Virginia  is  in  concurrence  with  the 
exemption  request;  however,  the  State  is 
retaining  plans  to  demonstrate  select 


six-year  exercise  objectives  of  the 
Federal  Emergency  Management  Agency 
on  the  scheduled  exercise  date.  'The 
licensee,  in  a  letter  dated  July  16, 1993, 
has  committed  to  support  the  oftsite 
agencies  in  the  demonstration  of  these 
objectives.  The  schedule  for  future 
exercises  at  North  Anna  will  not  be 
affected  by  this  one-time  exemption. 

To  support  their  request,  the  licensee 
provided  information  on  the  feedwater 
event,  the  key  elements  of  the  North 
Anna  Power  Station  emergency  plan 
demonstrated  during  the  event,  and  the 
critique  of  emergency  response 
activities  conducted  by  the  licensee 
following  the  event. 

On  April  24, 1993,  at  5:30  a.m..  North 
Anna  Unit  2  experienced  severe  flow 
oscillations  and  subsequent  water 
hammer  in  the  feedwater  system  while 
operating  at  71  percent  power.  The  unit 
was  manually  tripped  by  the  operators 
with  all  equipment  performing  as 
expected.  To  provide  additional 
technical  staffing  and  to  assist  in 
personnel  accountability,  an  Alert  was 
declared  at  6:02  a.m.  Following 
stabilization  and  further  assessment  of 
the  unit,  the  Alert  was  downgraded  to 
an  Unusual  Event  at  8:16  a.m.,  and  the 
Unusual  Event  was  terminated  at  10:45 
a.m. 

Section  8.6.2  of  the  North  Anna 
Power  Station  emergency  plan  states 
that  utility-only  exercises  shall  include: 

(a)  An  emergency  classification  of  at 
least  an  Alert. 

(b)  Use  of  commimication  systems. 

(c)  Activation  of  at  least  one  offsite 
emergency  response  plan  action  (e.g., 
medical  transport,  fire  assistance,  offsite 
monitoring,  law  enforcement 
assistance). 

In  response  to  the  feedwater  flow 
oscillation  event,  the  following  key 
elements  of  the  North  Anna  emergency 
plan  were  demonstrated: 

•  Classification  of  the  event  in 
accordance  with  Emergency  Plan 
Implementing  Procedures  (EPIPs). 

•  Notification  of  State,  local,  and 
Federal  emergency  response 
organizations  and  personnel. 

•  Activation,  staffing  and  operation  of 
the  emergency  response  facilities 
including  the  Control  Room,  Technical 
Support  Center,  Operational  Support 
Center,  and  the  Local  Emergency 
Operations  Facility. 

•  Communications  between 
emergency  facilities,  principal  response 
organizations  and  emergency  personnel. 

•  Media  and  public  information 
dissemination  through  the  issuance  of 
press  releases. 

•  Emergency  facilities  and  equipment 
to  support  the  emergency  response. 
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Licensee  response  activities  included 
the  development  of  initial  and  follovtr- 
up  messages  (13  total)  to  onsite 
organizations,  continuous 
communication  with  the  NRC,  station 
accountability,  event  assessment  in  the 
Control  Room  and  Technical  Support 
Center,  and  interfacing  with  State 
emergency  operations  personnel  at  the 
Local  Operations  Facility.  Although  the 
event  did  not  require  dose  assessment, 
all  dose  assessment  capabilities  were 
fully  activated  and  onsite  monitoring 
teams  were  staged  for  di^atch. 

comprehensive  self-assessment  of  their 
response  to  the  feedwater  event, 
documented  in  an  Emergency  Plan 
Activation  Report,  dated  June  18, 1993. 
VEPCO’s  critique  identified  several 
areas  for  improvement  and  outlined  the 
specific  corrective  actions  to  enhance 
licensee  performance  in  those  areas. 

In  addition  to  the  response  to  the 
feedwater  event,  other  licensee  activities 
related  to  the  demonstration  of 
emergency  preparedness  in  1993 
included  (1)  a  practice  exercise 
conducted  on  July  14, 1993,  fulhlling 
the  requirements  for  a  Post- Accident 
Sampling  Drill.  Environmental 
Monitoring  Drill,  Radiological 
Monitoring  Drill,  Ckimmunications  Drill, 
and  Emergency  Callout  Drill,  (2)  a 
combined  functional  drill  conducted  on 
June  16, 1993,  which  fulfilled  the 
requirements  for  a  Fire  Drill  and  tested 
revised  damage  control  procedures,  and 
(3)  two  separate  drills  conducted  on 
February  24  and  April  13, 1993,  to 
practice  and  demonstrate  environmental 
and  radiological  monitoring  and  station 
response  activities  to  a  medical 
emergency. 

The  most  recent  NRC  Systematic 
Assessment  of  Licensee  Performance 
(SALP)  report  for  North  Anna,  issued  on 
June  18, 1993,  for  the  period  November 
3. 1991  to  April  3. 1993,  indicated  that 
the  licensee  has  continued  to  maintain 
a  strong  emergency  preparedness 
program  with  effective  offsite  support. 
The  licensee  has  consistently 
maintained  a  Category  1  rating  in  the 
functional  area  of  emergency 
preparedness. 

Based  upon  a  review  of  the  licensee’s 
request  for  an  exemption  horn  the 
requirement  to  conduct  an  exercise  of 
the  North  Anna  emergency  plan  in 
1993,  the  NRC  stafi  finds  that  the 
underlying  purpose  of  the  regulation 
has  been  achieved  through  the 
licensee’s  response  to  the  Unit  2 
feedwater  event  which  occurred  on 
April  24, 1993.  The  licensee  hilly 
activated  and  staffed  all  of  its 
emergency  response  facilities  and 
performed  all  necessary  response 


actions  under  actual  conditions.  Both 
onsite  and  ofisite  emergency  response 
organizations  were  involved  in  the 
event.  The  response  to  the  feedwater 
event  tested  the  adequacy  of  the 
emergency  plan  implementing 
procedures,  tested  emergency 
equipment  and  communications 
networks,  and  provided  a  unique 
opportunity  to  ensure  that  emergency 
response  personnel  were  familiar  with 
their  duties.  NRC  Inspection  Report 
Nos.  50-338/93-14  and  50-339/93-14 
concluded  that  the  “licensee  responded 
to  the  event  in  a  conservative  manner, 
in  an  emergency  response  perspective, 
by  declaring  an  Alert  classification. 
Emergency  response  facilities  were 
activated  and  staffed  in  a  timely 
manner.  Notifications  to  the  NRC  and 
State  and  local  agencies  were  made  in 
a  timely  manner.’’  The  licensee  has 
identified  corrective  actions  to  improve 
the  level  of  emergency  preparedness  at 
North  Anna  through  a  post-event 
critique. 

The  stafi  concludes  that  the  licensee 
satisfactorily  demonstrated  the 
adequacy  of  the  North  Anna  emergency 
plan  and  its  capability  of  implementing 
the  plan  in  the  response  to  the  Unit  2 
feedwater  event  on  April  24, 1993. 

Thus,  an  exercise  in  1993  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  requested 
exemption  horn  the  requirement  in  10 
CFR  part  50,  appendix  E,  section  IV.F, 
to  perform  an  exercise  of  the  North 
Anna  emergency  plan  in  1993,  will  not 
adversely  affect  the  overall  state  of 
emergency  preparedness  at  the  North 
Anna  site  b^use  the  emergency  plan 
was  adequately  exercised  and 
demonstrated  during  the  licensee’s 
response  to  the  April  24, 1993  feedwater 
event. 

For  these  reasons,  the  Commission 
has  determined  that,  pursuant  to  10  CFR 
50.12,  the  exemption  requested  by  the 
licensee’s  letter  dated  June  18, 1993,  as 
discussed  above,  is  authorized  by  law. 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security  and  that  special 
circumstances  are  present  as  set  forth  in 
10  CFR  50.12(a)(2)(ii). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  40840).  A  copy  of  the  licensee’s 
request  for  exemption  and  supporting 
documentation  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC  and  at  the  Alderman 
Library,  Special  Collections  Department, 
University  of  Virginia,  Charlottesville, 


Virginia  22903-2498.  Copies  may  be 
obtained  upon  written  request  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 

n. 

This  exemption  is  effective  upon 
issuance. 

Dated  in  Rockville,  Maryland,  this  10th 
day  of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.'Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-19808  Filed  8-16-93;  8:45  ami 
BnjJNQ  COO€  7S90-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Sumter  County 
Land,  Sumter  County,  FL 

agency:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Sumter  County 
Land,  located  in  Sumter  County, 

Florida,  is  affected  by  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  November  15. 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Steve 
Skakandy,  Resolution  Trust 
Corporation,  c/o  Graimark/MIG  Joint 
Venture,  1920  Corporate  Drive,  Boynton 
Beach,  FL,  33426,  (407)  364-0432;  Fax 
(407) 369-1985. 

SUPPLEMENTARY  INFORMATION:  The 
Sumter  County  Land  property  is  located 
near  the  east  bank  of  the  Withlacoochee 
River  in  central  western  Sumter  County 
approximately  two  (2)  miles  south  and 
west  of  County  Road  470.  The  property 
contains  wetlands  and  is  adjacent  to  the 
Jumper  Creek  Wildlife  Management 
Area,  a  State  owned  and  managed 
preserve.  The  property  is  covered 
property  within  the  meaning  of  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  Public  Law  101-591  (12 
U.S.C.  1441a-3). 

Characteristics  of  the  property 
include;  The  Sumter  County  Laind 
property  consists  of  approximately  320 
acres  of  undeveloped  land  containing 
marsh  lands  and  wetlands  with  a  small 
portion  of  the  northwest  comer  of  the 
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property  fronting  the  Withlacoochee 
River.  The  property  is  irregular  in  shape 
with  heavily  wooded  hammocks.  Hie 
only  access  to  the  {Mopeity  is  through 
the  State  owned  lamds  ad^Kxnt  to  the 
site  on  the  south  and  east. 

Property  size.  Approximately  320 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
November  15, 1993  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
vrritten  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 

government; 

2.  Agencies  or  entities  of  State  or  local 

government;  and 

3.  “(^alified  organizations"  pursuant  to 

section  170^K3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  170(hK3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
November  15, 1993  to  Mr.  Steve 
Skakandy  at  the  above  ADDRESSES  and 
in  the  following  form: 

Notice  of  Serious  Interest 

RE:  Sumter  County  Land, 

Federal  Register  Publication  Date:  August  17, 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit  Notice 

'under  criteria  set  forth  in  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591,  section  10(b)(2),  (12  U.S.C 
1441a-3(b)(2)),  inclw^g,  for  qualified 
organizations,  a  determination  letter 
from  the  Internal  Revenue  Service 
regarding  the  organization’s  status  under 
section  501(cK3)  of  the  Internal  Revenue 
Code  (26  U.S.C  170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 

purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to  use 

the  property  primarily  for  wildlife 
refu^,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 

Address/Telephone/Fax). 

Dated:  August  11, 1993. 

Resolution  Trust  Corporation. 

William  J.  Tricarico, 

Assistant  Secretary. 

(FR  Doc.  93-19729  Filed  8-16-93;  8:45  am] 

BUXJNG  OOOE.f714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — John  J. 
Lane (202) 272-5407. 


Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
Was'hingtcm,  DC  20549. 

Extensions: 

Form  F-7 . . .  File  No.  270-331. 

Form  F-8  . . . .  File  No.  270-332. 

Form  F-X  _ _  File  No.  270-336. 

Schedule  13E-4  ....  File  No.  270-190. 
Schedule  13E-4F  ..  File  No.  270-340. 
Schedule  14D-1F  ..  File  No.  270-338. 
Schedule  14D-9F  ..  File  No.  270-339. 

Notice  is  hereby  given  pursuant  to  the 
Paperwoii:  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  for  OMB 
approval  the  extension  of  the  following 
forms  and  schedules  under  The 
Securities  Act  of  1933  (1933  Act)  and 
the  Securities  Exchange  Act  of  1934 
(1934  Act): 

Form  F-7  is  the  registration  of 
securities  by  Canadian  issuers  offered 
upon  the  exercise  of  rights  granted  to 
existing  security  holders  of  the 
registrant  (1933  Act).  Approximately  ten 
respondents  file  Form  F-7  annually  at 
an  estimated  two  burden  hours  per 
response. 

Form  F-8  is  the  registration  of 
securities  by  (Canadian  issuers  to  be 
issued  in  an  exchange  offer  (1933  Act). 
Approximately  five  respondents  file 
Form  F-8  annually  at  an  estimated  two 
burden  hours  per  response. 

Form  F-X  is  the  appointment  of  agent 
for  service  of  process  (1933  Act). 
Approximately  50  respondents  file 
Form  F-X  annually  at  an  estimated  two 
burden  hours  per  response. 

Schedule  13E-4  is  the  issuer  tender 
offer  form  (1934  Act).  Approximately 
121  respondents  file  Schedule  13E-4 
annually  at  an  estimated  232  burden 
hours  per  response. 

Sch^ule  13E-4F  is  the  issuer  tender 
offer  form — Chadian  issuers  (1934  Act). 
Approximately  three  resp<mdents  file 
S^edule  13E-4F  annually  at  an 
estimated  two  hours  per  response. 

Schedule  14D-1F  is  the  third  party 
tender  offer  form — Canadian  issuers 
(1934  Act).  Approximately  five 
respondents  file  Schedule  14D-1F 
annually  at  an  estimated  two  burden 
hours  per  response. 

Schedule  14D-9F  is  the  tender  offer 
target  response  form — Canadian  issuers 
(1934  Act).  Approximately  five 
respondents  file  Schedule  14D-9F 
annually  at  an  estimated  two  burden 
hours  per  response. 

*1110  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwori;  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 


a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Cfeneral  comments  regzuding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  fmms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 

New  Executive  Office  Building, 
Washington,  DC  20503  (Project  Nos. 
3235-0383,  3235-0378, 3235-0379, 
3235-0203,  3235-0375, 3235-0376,  and 
3235-0382). 

Dated:  August  6, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-19757  Filed  8-16-93;  8:45  am] 
BILLING  CODE  8010-Ot-M 

[Release  No.  34-32731;  FHe  No.  SR-CHX- 
93-18] 

Self-Regulatory  Organizations;  FHtng 
of  Proposed  Rule  Change  by  the 
Chica^  Stock  Exchange,  Inc.  Relating 
to  the  Establishment  of  Rules  To  Allow 
for  and  Govern  the  Trading  of 
Standardized  Baskets  and  To  Trade  a 
Specific  Basket  of  Stocks,  the  Chicago 
Basket 

August  10, 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  August  2, 1993,  the 
Chicago  Stock  Exchange,  Inc.  (“CTIX”  or 
“Exchange”)  ^  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

t  As  of  fuly  6, 1993,  the  Midwest  Stodi  Exchange, 
Inc.  (“MSE”)  changed  its  name  to  the  Chicago  Sto^ 
Exchange,  Inc.  See  Securities  Exchange  Act  Release 
Nos.  32488  ()une  18, 1993),  58  FR  34284  (June  24. 
1993)  (File  1^.  SR-MSE-93-13)  (immediate 
effectiveness  of  proposed  rule  change  relating  to 
amendments  to  the  MSE’s  Certificate  of 
Incorporation  and  Constitution  to  effect  a  name 
change)  and  32489  ()une  18. 1993),  58  FR  34285 
Qune  24. 1993)  (File  No.  SR-MSE-93-16) 
(immediate  effectiveness  of  proposed  rule  change 
relating  to  amendments  to  the  MSE’s  Rules  to  n^e 
conforming  changes  in  accordance  with  its  name 
change). 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  establish  rules 
allowing  for  and  governing  the  trading 
of  standardized  baskets  on  the  Exchange 
floor.  The  Exchange  is  also  seeking 
Commission  approval  to  trade  a  specific 
basket  product  on  the  Exchange.^ 

The  specific  basket  product  which  the 
Exchange  proposes  to  trade,  which  will 
be  known  as  the  “CXM”  basket, 
represents  a  new  trading  product  for  the 
securities  industry.  The  CXM  basket  is 
a  basket  of  stocks  that  will  be  comprised 
of  the  stocks  included  in  the  Chicago 
Mercantile  Exchange’s  (“Merc”)  new 
XMI  stock  index  futures  contract  3  and 
will  offer  a  highly  correlative  hedge  to 
that  contract.  This  Basket  will  be 
comprised  of  a  fixed  quantity  of  25 
shares  of  each  of  the  stocks  included  in 
the  new  Merc  futures  contract.  The  new 
Merc  futures  contract  is  a  stock  index 
futures  contract  which,  pending  the 
approval  of  the  Commodity  Futures 
Trading  Commission  (“CFTC”),  will  be 
based  on  the  American  Stock 
Exchange’s  (“Amex”)  Major  Market 
Index  (“MMI”).  The  MMI,  in  turn,  is  a 
broad-based,  price- weighted  index 
currently  based  on  20  stocks  listed  on 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”).  The  new  Merc  futures 
contract  is  intended  to  replace  the  “BC” 
futures  contract,  a  stock-index  futures 
contract  based  on  the  MMI,  currently 
traded  on  the  Chicago  Board  of  Trade 
(“CBOT”), 

The  general  rules  for  basket  trading 
and  trading  of  the  CXM  basket 
submitted  for  Commission  approval 
were  attached  as  Exhibit  A  to  the 
proposed  rule  change  and  are  available 
at  the  Commission  and  at  the  CHX. 


2  Simultaneous  with  the  filing  of  the  present 
proposed  rule  change,  the  Exchange  is  withdrawing 
file  Na  SR-MSE-92-lO  which  was  submitted  to  the 
Commission  on  August  12, 1992.  See  letter  Grom 
George  T.  Simon.  Foley  and  Lardner,  to  Diana  Luka- 
Hopson.  Branch  Chief.  Commission,  dated  July  29. 
1993.  The  Commission  published,  for  notice  and 
comment.  File  No.  SR-MSE-92-10  which,  like  the 
File  No.  SR-CHX-93-18,  proposed  to  establish 
rules  for  the  trading  of  a  standardized  basket.  See 
Securities  Exchange  Act  Release  No.  32011  (March 
17, 1993),  58  FR  15888.  No  comments  were 
received  on  the  proposal  contained  in  File  No.  SR- 
MSE-92-10. 

^TheConunission  understands  that  the  Merc 
plans  to  trade  its  new  futures  stock  index  contract, 
discussed  mote  fully  herein,  under  the  symbol 
"XMI.”  Telephone  conversation  between  George 
Simon.  Foley  and  Lardner,  and  Betsy  Prout,  Staff 
Attorney.  Commission,  on  August  5. 1993.  The 
Merc  expects  to  receive  final  approval  to  trade  the 
XMI  contract  shortly. 


n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

'The  purpose  of  the  proposed  rule 
change  Is  to  establish  rules  allowing  for 
and  governing  the  trading  of 
standardized  baskets  on  the  Exchange 
floor  and  to  seek  Commission  approval 
to  trade  a  specific  basket  of  stocks  on 
the  CHX.  The  specific  basket  product 
which  the  Exchange  proposes  to  trade 
will  be  known  as  the  “C3(M”  Basket. 

The  CXM  Basket  is  a  basket  of  stocks 
that  will  be  comprised  of  the  stocks 
included  in  the  Merc’s  new  XMI  stock 
index  futures  contract  and  will  offer  a 
highly  correlative  hedge  to  that  contract. 
This  Basket  will  be  comprised  of  a  fixed 
quantity  of  25  shares  of  each  of  the 
stocks  included  in  the  new  Merc  futures 
contract.  The  new  Merc  futures  contract 
is  a  stock  index  futures  contract  which, 
pending  the  approval  of  the  CFTC,  will 
be  based  on  the  Amex’s  MMI.  The  MMI, 
in  turn,  is  a  broad-based,  price-weighted 
index  currently  based  on  20  stocks 
listed  on  the  NYSE.  The  new  Merc 
futures  contract  is  intended  to  replace 
the  “BC”  futures  contract,  a  stock-index 
futures  contract  based  on  the  MMI. 
currently  traded  on  the  CBOT. 

The  CBOT  has  for  many  years  traded 
the  BC  futures  contract  as  well  as 
options  on  that  futures  contract.  Since 
the  beginning  of  trading  in  the  BC 
futures  contract,  there  was  expressed  an 
interest  and  need  for  an  efficient  way  to 
hedge  the  futures  contract  with  the 
equity  cash  market.  Based  upon  this 
need,  the  equity  cash  market  trading 
facility  was  developed  in  order  to  create 
an  offsetting  position  with  the  BC 
futures  contract.  Now  that  the  BC 
futures  contract  will  be  traded  on  the 
Merc  as  the  XMI  futures  contract,  this 
facility  will  be  used  to  create  an 
offsetting  pos'ition  with  the  Merc’s  new 
contract. 


The  CXM  essentially  represents  a 
trading  facility.  'That  is,  the  CXM  is  a 
product  which  will  allow  the  buyer  or 
seller  of  the  basket  to  purchase  or  sell 
a  defined  group  of  sto^  in  a  single 
transaction  which  will  require  the 
payment  for,  or  delivery  of,  each  of  the 
securities  underlying  the  basket. 

The  trading  market  for  the  CXM  on 
the  CHX  floor  will  consist  of  a  registered 
specialist,  to  be  known  as  a  Designated 
Primary  Market  Maker  (“DPM”),  and 
Registered  Market  Makers  (“RM”). 

DPMs  will  be  required  to  continuously 
quote  a  two-sided  market  for  four  CXM 
baskets.  RMs  will  be  required  to 
continuously  quote  a  two-sided  market 
for  one  CXM  basket.  The  DPM  will  be 
required  to  maintain  $250,000  in  excess 
net  capital.  All  members  of  the 
Exchange  will  have  access  to  buy  and 
sell  the  CXM. 

The  CXM  will  be  traded  at  a  specific, 
fixed  location  on  the  CHX  trading  floor. 
The  floor  will  be  configured  to 
accommodate  a  sizable  “crowd” 
without  disrupting  others  on  the  trading 
floor.  Facilities  will  be  visible  to  the 
crowd  to  display  information  from  the 
futures  and  options  markets.  The 
displays  will  also  show  market 
information  for  the  CXM. 

The  CXM  will  be  traded  in  a  price  of 
whole  dollars  and  fiactions  of  one  dollar 
with  a  minimum  variation  of  l/8th  and 
in  quantities  of  100  shares  w'here  100 
shares  equals  1  CXM  basket.^  One 
hundred  shares  shall  be  the  minimum 
unit  of  trade  for  the  CXM.  In  the  price 
expression,  one  point  will  equal  one 
dollar. 

The  Exchange’s  automated  order 
routing  system  (“MAX”)  may  be  used  to 
enter  orders  and  send  reports  as  with 
any  other  issue:  however,  the  MAX 
system  will  only  be  used  for  its  order 
routing  capability  and  not  for  automatic 
execution. 

CXM  Basket  trades  and  quotes  will  be 
available  on  “Network  B.”  As  with  any 
other  CHX  exclusive  issue,  the  DPM 
will  disseminate  quotes  through  CQS.  A 
goal  of  the  CXM  trading  facility  is  to 


4  011  April  6, 1993, 100  shares  of  CXM  was  equal 
to  500  individual  equity  shares  (25  shares  of  each 
stock)  where  1300  shares  of  CXM  is  approximately 
equal  to  two  futures  contracts.  The  closing  price  of 
CXM  on  April  6  would  have  been  approximately 
275'M.  The  closing  price  multiplied  by  100  (the 
number  of  shares)  equals  S27.512.50.  The  closing 
value  of  the  futures  on  April  6, 1993  was  $175,030. 
Therefore.  13  CXMs  equate  to  $357,662  which 
compares  with  two  futures  contracts  which  equates 
to  $350,060.  Although  tlie  CXM  will  be  based  on 
the  Merc’s  new  contract,  as  stated  earlier,  because 
the  Merc’s  contract  and  the  BC  futures  contract  are 
based  on  the  identical  index  and  because  the  Merc 
contract  is  not  yet  traded,  the  above  dollar  values 
for  the  futures  contracts  refer  to  the  BC  futures 
contract. 
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quote  a  tighter  spread  than  the  sum  of 
the  individual  stock  prices. 

The  CXM  will  be  traded  for  settlement 
on  T-f  5  (i.e.,  regular  way)  but  special 
'  settlements  and  cash  settlements  will  be 
allowed. 

At  the  end  of  the  trading  day,  all  CXM 
transactions  will  be  recorded  with 
Midwest  Clearing  Corporation  ("MCC”). 
MCC  will  then  ^gregate  all  CXM  buy 
tran'sactions  within  one  account  as  well 
as  all  sell  transactions.  These  two 
aggregated  transactions  will  be  burst 
into  the  component  stocks.  Dollar 
values  will  be  assigned  to  each 
individual  stock  based  upon  the  NYSE 
closing  price  of  each  stock  relative  to 
the  total  closing  price  of  all  stocks  in  the 
CXM  basket  at  the  NYSE  close.*  Then, 
the  component  securities  will  be 
processed  in  the  Continuous  Net 
Settlement  system  on  a  regular  T+5 
settlement  cycle. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  a  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publish^ 
its  reasons  for  so  finding  or  (ii)  as  to 


s  For  a  more  detailed  description  of  the  algorithm 
and  clearing  methods  the  MOC  proposes  to  use  in 
conjunction  with  CXM  transactions,  see  Securities 
Exchange  Act  Release  No.  31858  (February  16, 
1993),  58  FR  9581  (Fdmiary  22, 1993)  (notice  of 
Tiling  of  MOC  proposed  rule  change  to  permit 
processing  of  basket  trades).  The  Commission 
understatids  that  the  Exchange  plans  to  submit  a 
proposed  rule  change  to  the  Ccmimission  which 
will  discuss  more  fully  how  the  algorithm  and 
clearing  methods  will  apply  to  the  present  proposal. 
Telepl^e  conversation  between  (^rge  Simon, 
Foley  and  Lardner,  and  Betsy  Prout,  Staff  Attorney, 
Commission,  on  August  5. 1993. 

■  15  U.S.C  78f(b)(5)  (1988). 


which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHS.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-18 
and  should  be  submitted  by  September 
7, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-19816  Filed  8-16-93;  8:45  ami 
BIUJNG  CODE  8019-01-M 
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Self- Regulatory  Organizations;  The 
Intermarket  Clearing  Corporation; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  On-Line 
Transmission  of  Reports  and 
Documents 

August  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
July  14, 1993,  The  Intermarket  Clearing 
Corporation  (“ICC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-ICC-93-02)  as 


'  15  U.S.C.  78s(b)(l)  (1988). 


described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prejiared 
primarily  by  KX,  a  self-regulatory 
organization  (“SRO”).  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Diange 

The  proposed  rule  change 
accommodates  the  on-line  transmission 
of  reports  and  documents  between  ICC 
and  its  clearing  members. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  ICC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ICC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  accommodate  the  on-line 
transmission  of  reports  and  documents 
between  ICC  and  its  clearing  members. 
ICC  has  begun  offering  on-line  viewing 
of  all  daily  and  expiration  reports  to 
clearing  members  that  have  access  to  the 
Clearing  Management  and  Control 
System  (“C/MACS”).  On-line  viewing  of 
reports  is  gen^lly  available  twenty- 
four  hours  per  day  with  the  exception 
of  a  brief  daily  reloading  period  and 
Sundays  following  non-expiration 
Saturdays.  On-line  reports  are  available 
for  a  clearing  member’s  most  recent 
trade  activity  date  and  the  second  most 
recent  trade  activity  date. 

The  on-line  report  inquiry  system 
currently  allows  clearing  members  to 
print  partial  or  full  reports  from  ICC  at 
the  clearing  members’  locations. 
Accordingly,  ICC  anticipates  that 
clearing  members’  on-site  printing  will 
eventually  replace  ICC’s  current  method 
of  printing  and  distributing  hard  copy 
reports.  Those  clearing  members  who 
elect  to  rely  solely  on  the  on-line  report 
system  and  to  cancel  their  receipt  of 
hard  copy  reports  will  benefit  fiom  the 
ability  to  receive  and  analyze 
inhumation  in  a  more  timely  manner.  In 
addition,  ICC  will  benefit  from  the 
decreased  printing  and  paper  costs 
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associated  with  hard  copy  report 
distribution. 

To  accommodate  the  implementation 
of  the  on-line  report  inquiry  system,  ICC 
is  amending  its  rules  to  permit  on-line 
distributimi  of  clearing  reports. 
Specifically,  references  to  ICC’s 
obligation  to  “issue"  or  “deliver" 
certain  reports  have  been  changed  in 
several  ICC  rules  to  an  oUigation  to 
“make  available"  such  reports.  These 
changes  reflect  that  ICC’s  obligation  to 
provide  reports  to  clearing  members 
will  be  fulfilled  at  the  time  ICC  makes 
the  on-line  report  available  via  a 
compute  terminal  for  those  clearing 
members  who  elect  to  discontinue 
receipt  of  hard  copy  reports. 

In  addition.  Interpretations  and 
Policies  sections  are  added  to  ICC  Rule 
211  (Documents  Submitted  to  the 
Corporation  (ICC))  and  KXi  Rule  213 
(Reports  by  the  Oxpmation  (ICC))  to 
clarify  the  responsibilities  of  ICC  and  its 
clearing  members  with  respect  to  the 
delivery  and  receipt  of  on-line  reports. 
Interpretation  .01  to  Rule  211  permits 
clearing  members  to  submit  specific 
types  of  reports,  notices,  instructions, 
and  other  data  by  on-line  data  entry. 

That  same  Interpretation  also  provides 
that  clearing  members  shall  be  bound  by 
all  input  submitted  to  ICC  by  on-line 
data  entry  and  that  the  failure  of  any 
clearing  member  to  correct,  reenter,  or 
reedit  any  input  prior  to  the  applicable 
cut-off  time  ^all  constitute  a  waiver  of 
the  clearing  memb^’s  right  to  have  such 
input  changed.  Interpretation  .02  to 
Rule  211  provides  that  if  unusual  or 
unforeseen  conditions  prevent  a 
clearing  memb«  from  submittiiig  input 
to  ICC  by  on-line  data  entry  priw  to  any 
applicable  cut-off  time,  ICC  may  require 
the  clearing  member  to  submit  such 
item  by  other  approved  means  and/or 
extend  the  applicable  cut-off  time. 

ICC  will  add  Interpretations  and 
Policies  .01,  .02,  and  .03  to  its  Rule  213. 
Interpretation  .01  repeats  language 
contained  in  Interpretation  .01  to  Rule 
211  to  the  effect  that  a  clearing 
member’s  failure  to  correct,  reenter,  or 
reedit  any  input  prior  to  the  applicable 
cut-off  time  omstitutes  a  waiver  of  the 
right  to  change  input  sulnnitted  to  ICC 
via  on-line  data  entry.  Interpretation  .02 
provides  that  ICC’s  obligation  to  furnish, 
issue,  or  deliver  clearing  reports  to 
clearing  members  is  fulfilled  when 
those  reports  are  made  available  by  KX. 
Interpretation  .03  provides  that  if 
imusual  w  unfbre^n  cemditions 
prevent  HX  fitxn  making  available  any 
on-line  report  prior  to  any  applicable 
cut-ofi^  time,  ICC  may  provide  such 
report  by  other  approved  means  and/or 
extend  the  applicable  cut-off  time. 


Finally,  the  proposal  amends  ICC 
Rule  101  (Definitions)  to  add  two  new 
terms,  "on-line  data  entry"  and  "on-line 
data  retrieval.”  “On-line  data  entry”  is 
defined  to  mean  the  direct  transmission 
by  a  clearing  member  to  ICC  via  on-line 
computer  terminals  of  reports,  notices, 
instnictions,  data,  or  other  items.  "On¬ 
line  data  retrieval”  is  defined  to  mean 
the  direct  access  by  clearing  members 
via  on-line  computer  terminals  of 
reports,  notices,  instructims,  data,  and 
other  items  made  available  by  ICC. 

ICC  believes  that  the  proposed  rule 
changie  is  consistent  with  Section  17A  of 
the  Act  2  in  that  it  promotes  new  data 
processing  and  communication 
techniques  that  create  the  opportunity 
for  more  efiicient,  effective,  and  safer 
techniques  for  the  clearance  and 
settlement  of  securities  transactions. 

B.  SRO’s  Statement  on  Burden  on 
Competition 

ICC  believes  that  the  proposed  rule 
change  does  not  impose  any  burden  on 
competition. 

C.  SRO’s  Statement  on  Comments  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants  or  Others 

ICC  has  not  solicited  or  received  any 
comments  (m  the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  3  and  the  Commission’s  order 
temporarily  approving  ICCs  registration 
as  a  securities  clearing  agency  because 
the  filing  primarily  relates  to  ICC’s 
futures  clearing  activities  and  does  not 
concern  the  clearance  and  settlement  of 
securities  positions  and  the 
safeguarding  of  securities  and  related 
funds.^  At  any  time  within  sixty  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  cu  ap{Ht>priate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conusenis 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


M5  U.S.C.  78q-l  (19881. 

3 15  U.S.C.  78s(b)(3KAKiii)  (1988). 

'*  Securities  Exchange  Act  Release  No.  26154 
(October  3. 1988),  53  FR  39556  (File  No.  SR-ICX> 
600-21  n.  15. 


Commission,  430  Fifth  Street,  NW.. 
Washington,  EX  20549.  Copies  of  the 
submissicHi,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
ClommissitHi,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  EX  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-ICC-93-02 
and  should  be  submitted  by  September 
7, 1993. 

For  the  Coounission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-19756  Filed  8-6-93;  8:45  ami 
BiLUNG  cooe  aota-oi-M 


[Release  No.  34-32730;  Ffte  No.  SR-WASD- 
93-34] 

Setf-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  htc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  to  Article  IX, 
Section  4  of  the  NASD  By-Laws 
Relating  to  the  Filling  of  Vacancies  on 
NASO  Nominating  Committees 

August  10, 1993. 

On  May  13, 1993,  the  National 
Association  of  Securities  E)ealers.  Inc. 
("NASD”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission") 
a  proposed  rule  change  *  pursuant  to 
Section  19(bKl)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  2  and  Rule 
19b-4  th^eunder.a  The  rule  change 
amends  Article  IX,  Section  4  of  the 
NASD  By-Laws  4  relating  to  filling 


317  C31t  200.30-  3(a)(12)  (1991). 

*  On  August  9. 1993.  the  NASD  amendtid  ibe 
proposed  rule  change  by  providing  the  results  of  a 
vote  of  the  NASD  membership  on  the  proposed  rule 
change.  The  proptosal  was  approved  by  the 
membership,  wUh  1,964  voting  in  favor,  122 
opposed  and  11  not  voting,  out  of  2,097  valid 
ballots  received.  Letter  from  T.  Grant  Callery.  Vice 
President  and  General  Counsel,  NASD,  to  Setwyn 
Nolelovilz,  Branch  Chief,  SEC,  dated  August  8. 
1993. 

3 15  U.S.C.  78MN(1)  (1988). 

3 17  CFR  240.19b-4  (1992). 

*  NASD  Manual,  NASD  By-Laws,  Art.  DC.  Sec.  4, 
(CCH)  1  1224. 
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vacancies  on  nominating  committees. 
Under  the  rule  as  amended,  the 
procedures  under  the  NASD  By-Laws 
for  filling  vacancies  on  Nominating 
Committees  will  conform  to  those 
currently  in  place  for  District 
Committees.  In  particular,  where  a 
vacancy  arises  on  a  Nominating 
Committee  prior  to  the  expiration  of  the 
term  of  office,  that  Nominating 
Committee  will  now  appoint  the 
replacement  member. 

Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  (Securities  Exchange  Act  Release 
No.  32516,  June  25, 1993)  and  by 
publication  in  the  Federal  Register  (58 
FR  35988,  July  2, 1993).  No  comments 
were  received  in  response  to  the 
Commission  release.  This  order 
approves  the  proposed  rule  change. 

As  the  NASD  indicated  in  its  rule 
Tiling,  the  NASD’s  By-Laws  currently 
provide  for  diHerent  procedures  to  be 
used  to  fill  vacancies  on  the  District 
Nominating  Committees  and  on  the 
District  Committees  themselves.  Article 
IX,  Section  4  of  the  NASD  By-Laws 
provides  that  Nominating  Committee 
vacancies  caused  by  other  than  the 
expiration  of  a  member’s  term  of  office 
shall  be  filled  by  appointment  by  the 
remaining  members  of  the  Nominating 
Committee  if  the  unexpired  term  is  for 
less  than  six  months,  but  that  if  the 
unexpired  term  is  for  six  months  or 
more,  such  vacancy  shall  be  filled  by 
special  election.^  Article  VIII,  Section  5 
of  the  By-Laws  relating  to  the  filling  of 
vacancies  on  District  Committees, 
however,  provides  that  the  District 
Committee  shall  appoint  a 
representative  of  a  member  firm  having 
a  place  of  business  in  the  District  to  fill 
any  vacancy  resulting  finm  the 
unexpired  term  of  a  departed  committee 
member  and  that  such  appointment 
shall  be  effective  until  the  next  regularly 
scheduled  election  occurs.^ 

The  NASD  has  concluded  that  the 
special  election  provision  for 
Nominating  Committee  vacancies  serves 
no  valid  purpose  and  is  a  costly  and 
cumbersome  mechanism,  particularly  in 
view  of  the  fact  that  the  term  of 
Nominating  Committee  members  is  only 
one  year.  The  rule  change  amends 
Article  IX,  Section  4  of  the  By-Laws  to 
provide  for  the  same  procedures  to  be 
used  in  filling  Nominating  Committee 
vacancies  as  are  used  to  fill  District 
Committee  vacancies.  Accordingly,  a 
vacancy  on  a  Nominating  Committee 
shall  be  filled,  until  the  next  regularly 
scheduled  election,  through 

»W. 

•  Id.,  Sec.  5. 


appointment  by  the  Nominating 
Committee  of  a  representative  of  a 
member  of  the  NASD  eligible  to  vote  in 
the  same  District. 

The  Commission  has  determined  to 
approve  the  NASD’s  proposal.  The 
Commission  finds  the  rule  change 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Sections 
15A(b)  (4)  and  (5)  of  the  Act.^  Sections 
15A(b)  (4)  and  (5)  of  the  Act  require,  in 
part,  that  the  rules  of  the  NASD  be 
designed  to  assure  fair  representation  of 
the  NASD’s  members  by  making  it 
easier  and  less  costly  for  the  NASD  to 
fill  vacancies  on  any  of  its  Nominating 
Conunittees.  The  rule  change  eliminates 
unnecessary  and  inefficient  procedures 
without  compromising  investor 
protection  and  the  public  interest.  In 
addition,  the  Commission  does  not 
believe  that  the  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ffie  Act. 

It  is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-93-34 
be,  and  hereby  is,  approved. 

For  the  Commission,  hy  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-19815  Filed  8-16-93;  8:45  am) 
BILUNG  CODE  801(M>1-M 

[Release  No.  34-^2732;  File  No.  SR-MSTC- 
92-03] 

Self'Reguiatory  Organizations; 

Midwest  Securities  Trust  Company; 
Order  Approving  a  Proposed  Ruie 
Change  Relating  to  Various 
Committees 

August  10, 1993. 

I.  Introduction 

On  July  2, 1992,  the  Midwest 
Securities  Trust  Company  (“MSTC”) 
filed  a  proposed  rule  change  (File  No. 
SR-MSTC-92-03)  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  (“Act”).i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  July  22, 1992,  to  solicit  comments 
from  interested  persons.^  On  May  11, 
1993,  MSTC  filed  an  amendment  to  the 

7 15  U.S.C.  78o-3(b)(4)  &  (5). 

»17CFR200.30-3(a){12). 

>  15  U.S.C  78s(b)  (1988). 

2  Securities  Exchange  Act  Release  No.  30932  (July 
16, 1992),  57  FR  32585. 


proposed  rule  change.3  No  comments 
were  received.  As  discussed  below,  this 
order  approves  the  proposal. 

n.  Description  of  the  Proposal 
MSTC  is  amending  Article  IV, 

Sections  2  and  3  of  its  By-Laws 
regarding  committee  composition  and 
structure.  These  sections  involve  the 
Finance  Committee,  the  Compensation 
Committee,  and  the  new  Audit 
Committee. 

Section  2  of  the  By-Laws  governs  the 
Finance  Committee.  The  Finance 
Committee  is  required  to  review  all 
annual  profit  plans  and  budgets  for 
MSTC  prior  to  their  submission  to  the 
Board  of  Directors  (“Board”).  The 
Finance  Committee  also  is  required  to 
formulate  an  investment  policy  for 
submission  to  the  Board  and  must 
conduct  a  quarterly  review  of  all 
MSTC’s  investments.  Currently,  the  By- 
Laws  require  the  Finance  Committee  to 
be  comprised  of  the  Chairman  of  the 
Board,  the  President  of  MSTC,  and  three 
MSTC  directors.  The  rule  change 
provides  that  the  Board  shall  designate 
two  or  more  directors  to  constitute  the 
Finance  Committee.^ 

Section  3  of  the  By-Laws  currently 
requires  that  MSTC  have  a 
Compensation  Committee  comprised  of 
three  directors.  The  Compensation 
Committee  is  responsible  for 
establishing  the  compensation  of  the 
principal  executive  officer  and  for 
establishing  with  the  principal 
executive  officer  a  comprehensive 
corporate  compensation  policy.  The  rule 
change  eliminates  the  Compensation 
Committee.  Currently;  the 
Compensation  Committee  is  inactive 
and  its  designated  responsibilities  are 
being  performed  by  the  Compensation 
Committee  of  the  Chicago  Stock 
Exchange  (“CHX”),  which  was  formally 
the  Midwest  Stock  Exchange.s  MSTC 
will  continue  to  allow  the  CHX 
Compensation  Committee  to  perform 
such  duties. 

New  section  3  of  the  By-Laws 
provides  for  the  establishment  of  an 
Audit  Committee  comprised  of  two  or 
more  nonmanagement  directors 
designated  by  the  Board. e  It  participates 

3  Infra  note  6. 

^Tlie  designation  must  be  by  a  resolution  adopted 
by  a  majority  of  the  Board. 

*The  CHX  is  the  parent  corporation  of  the  MSTC. 
The  CHX  Compensation  Committee  preforms  this 
function  for  the  whole  CHX  complex.  Telephone 
conversation  between ).  Craig  Long,  Vice  Ftesident, 
General  Counsel  and  Secretary,  MSTC,  and  (effirey 
T.  Brown,  Staff  Attorney,  Division  of  Market 
Regulation,  Commission  (July  7, 1992). 

BPursuant  to  the  amendment  Tiled  May  11, 1993, 
no  director  designated  to  be  a  member  of  the  Audit 
Committee  is  allowed  to  hold  a  management 
position  with  MSTC,  CHX,  or  any  of  CHX’s 
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in  the  selection  of  MSTC’s  independent 
public  accountant  and  reviews  the 
nature,  scope,  and  results  of  the  wodi  to 
be  periormed  by  the  independent  public 
accountant  on  behalf  erf  MSTC.  The 
Audit  Committee  also  reviews  with  the 
independent  public  accoimtant  and  the 
internal  auditor  MSTC’s  internal 
ccmtrols  and  the  adeqiiacy  of  the 
internal  audit  program. 

III.  Discussion 

Section  17A(bK3KC)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  assures  a  fair  rejnesentation  of 
its  members  and  participants  in  the 
administration  of  its  af^rs.  *1110  rule 
change  provides  flexibility  in  the 
structure  of  the  Finance  Committee  and 
in  the  new  Audit  Committee  by  not 
mandating  that  a  fixed  number  of  Board 
members  comprise  either.  This 
structuring  should  help  fadhtate  the  fair 
representation  of  MSTCs  participants  in 
the  hnancial  planning  and  monitoring 
of  MSTC’s  affairs. 

By  having  the  CHX  Compensation 
Committee  perform  the  duties  of  the 
MSTC  Compensation  Committee,  the 
CHX  complex  will  have  one 
compensation  committee  instead  of 
several.  Furthermore,  because  the  CHX 
Compensation  Committee  will  continue 
to  perform  the  responsibilities  of  the 
MSTC  Compensation  Committee,  there 
will  be  no  disruption  in  Compensation 
Committee  functions  at  MSTC.  This 
restructuring  is  consistent  with  the 
Hnding  of  section  17A(a)(l)(B)8  that 
inefficient  procedures  for  clearance  and 
settlement  impose  unnecessary  costs  on 
investors  and  with  the  goal  of  section 
17A  to  eliminate  such  costs. 

Section  17A(b)(3)(A) «  requires  that  a 
clearing  agency  safeguard  securities  or 
funds  within  its  custody  or  control  or 
for  which  it  is  responsible.  The 
formation  of  a  formal  Audit  Committee 
should  promote  the  safeguarding  of 
securities  or  funds  of  MSTC’s 
participants  by  instituting  a  system  of 
oversight  on  the  internal  controls  of 
MSTC. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  MSTC’s  proposal 
is  consistent  with  section  17A  of  the 

Act.  10 


subsidiaries  or  afnHates.  The  proposal  requires  that 
the  designation  be  by  a  resolution  adopted  by  a 
majority  of  the  Board.  Letter  from ).  Craig  Long, 
Vice  President,  General  Counsel  and  Secretary, 
MSTC,  to  Jerry  Carpenter,  Division  of  Market 
Regulation,  Commission  (May  6, 1993], 

» 15  U.S.C  78q-l(b)(3KC)  (198B). 

«15  U.S.C.  78q-l(aKl)(B)  (1988). 

» 15  U.S.C  78q-l (b)(3)(A)  (1988). 

>015  U.S.Ci  7S(j-l  (1988). 


It  is  therefwe  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,ii  that 
MSTC’s  proposed  rule  change  (File  No. 
SR-^4STC-9Z-03)  be,  and  herdiy  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-19817  Filed  8-16-^;  8:45  uni 
BILLING  CODE  aOia-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Second 
Grand  Central  Parkvray  to  LaGuardia 
Airport  (LGA)  Flyover  and  Associated 
Access/Egress  Ramps  and  Roadway 
Improvements  Pro)^ 

AGBICT:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Eastern  Region  of  the 
FAA  announces:  (1)  The  FAA,  acting  as 
“Lead  Agency’’  and  the  New  York  State 
Department  of  Transportation 
(NYSDOT),  acting  as  “Joint  Lead 
Agency’’  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  by  the  Port  Authority  of 
New  York  and  New  Jersey,  acting  as 
“Sponsor”,  to  develop  the  Second 
Grand  Central  Parkway  to  LaGuardia 
Flyover  and  Associated  Access/Egress 
Ramps  and  Roadway  Improvements.  For 
preparation  and  development  of  the 
tasks  associated  with  the  environmental 
studies,  the  “Project  Area”  is  defined  ds 
the  sites  and  the  immediate  adjacent 
area  where  actual  construction  of  the 
project  components  will  take  place.  The 
“Study  Area”  encompasses  the 
geographic  area  from  the  Brooklyn- 
Queens  Expressway  (BQE)  Grand 
Central  Parkway  (CJCP)  intersection  on 
the  west,  to  the  Northern  Boulevard 
GCP  intersection  on  the  east,  and  from 
LGA  on  the  north  to  Astoria  Boulevard 
on  the  south. 

The  Federal  and  State  EIS  Scoping 
process  will  consist  of  a  public  doping 
meeting  in  Queens  to  allow  public 
comments  and  an  Interagency  Scoping 
meeting  to  obtain  comments  from 
cognizant  Federal,  State  and  Local 
Agencies.  Additionally,  involved  and 
interested  agencies  and  persons  may 
submit  written  comments  representing 
concerns  and  issues  they  believe  should 


"  15  LI.S.C  78s(b)(2)  (1988). 

>217  CFR  200.30-3(a)(12)  (1992). 


be  addressed  in  the  EIS.  The  joint  FAA 
and  NYSDOT  public  Scoping  meeting 
will  begin  at  5  p.m.  on  S^embo*  13, 

1993  at  The  LaCkiardia  Marriott  Hotel, 
102-05  Ditmars  Boulevard,  East 
Elmhurst,  Queens,  New  York.  All 
persons  wishing  to  present  oral 
commwits  must  register  at  the  Scoping 
meeting.  Registration  will  begin  at  4 
p.m.  and  close  at  8  p.m.  In  recognition 
of  their  constitu«icy,  puUic  offidals  at 
the  Public  Meeting  will  be  allowed  to 
speak  at  the  frrst  opportunity  after  they 
register.  AH  persons  registered  by  the 
close  of  registration  will  be  heard.  Oral 
comments  will  be  limited  to  frve 
minutes  per  person.  The  Interagency 
Meeting  will  be  held  after  the  Public 
Scoping  meeting  at  a  time  and  place  to 
be  announced  in  a  letter  to  cognizant 
agencies. 

WRfTTEN  COMMENTS:  In  addition,  written 
comments  may  be  submitted  to  Mr. 
Anthony  P.  Spera,  Manager,  Planning 
and  Programming  Branch.  Federal 
Aviation  Administration.  Airports 
Division  AEA-610,  Fitzgerald  Federal 
Building,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430,  (718) 
553-1245,  In  order  for  written 
comments  to  be  considered  they  must 
be  received  by  Mr.  Spera  on  or  before 
September  13, 1993.  Questions 
concerning  the  draft  EIS  or  the  process 
being  applied  by  the  FAA  should  be 
directed  to  Mr.  Spera. 

SUPPLEMENTARY  INFORMADON: 
Information,  data,  opinions  and 
comments  obtained  throughout  the 
course  of  the  Scoping  process  may  he 
used  in  the  preparation  of  the  EIS.  The 
purpose  of  this  Notice  of  Intent  is  to 
inform  the  public  and  Local,  State  and 
Federal  Government  agencies  that  an 
EIS  will  be  prepiared  and  to  provide 
those  interested  with  the  opportunity  to 
present  their  opinions,  comments, 
information  or  other  relevant 
observations  concerning  the 
environmental  impiacts  related  to  the 
implementation  of  tliis  proposal. 

A  draft  copy  of  the  Scoping  E)ocument 
can  be  obtained  for  review  from  Mr. 
Anthony  P.  Spera  at  the  aboved 
referenced  address.  Implementation  of 
the  Second  GCP  to  LGA  Flyover  and 
Associated  Access/Egress  ^mps  and 
Roadway  Improvements  would  provide 
direct  access  to  and  from  the  eastern 
end  of  LGA  and  reduce  on-airport  travel 
time;  reduce  airport  related  traffic 
movements  through  the  community  and 
reduce  airport  related  congestion  on  the 
GCP.  Major  actions  to  be  addressed  in 
the  EIS  will  include,  but  not  be  limited 
to,  the  following  alternatives: 

Alternative  1 — Under  this  alternative 
vehicles  destined  for  the  east  and  of 
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LGA  from  the  eastbound  GCP  would 
veer  right  to  enter  the  flyover  access 
lane  ramp  at  a  point  just  west  of  the 
102nd  Street  Bridge  and  proceed  on 
grade  under  the  Bridge.  Once  past  the 
Bridge,  the  ramp  would  gradually  gain 
in  height  and  veer  north  and  over  toth 
the  east  and  west  bound  lanes  of  the 
GCP  and  onto  the  airport  where  it 
would  again  proceed  on  grade  and 
connect  with  the  on-airport  roadway 
system.  To  accommodate  the  flyover 
access  lane,  the  97th  Street  access  ramp 
to  the  eastbound  GCP  would  have  to  be 
relocated  to  the  south  of  its  current 
location.  Another  component  of  this 
alternative  involves  the  construction  of 
an  on-airport  exit  ramp  frem  the  east 
end  of  LaGuardia  Airport  directly  on  to 
the  westbound  LGA.  To  accommodate 
the  construction  of  this  exit  ramp,  the 
existing  west  bound  GCP  service 
roadway  would  be  relocated  just  to  the 
north  of  its  current  location. 

Alternative  2 — Under  this  alternative, 
vehicles  destined  for  the  east  end  of 


LGA  frnm  the  eastbound  GCP  would 
veer  left  to  enter  the  flyover  access  lane 
ramp  at  a  point  just  west  of  the  102nd 
Street  Bridge  and  proceed,  on  grade, 
under  the  Bridge.  Once  past  the  Bridge, 
the  ramp  would  gradually  gain  in  height 
and  veer  north  over  the  westbound 
lanes  of  the  GCP  and  onto  the  airport 
where  it  would  proceed  on  grade  and 
connect  with  the  on-airport  roadway 
system.  To  accommodate  the  flyover 
access  ramp,  the  eastbound  lanes  of  the 
GCP  would  be  relocated  just  south  of 
their  current  location.  The  exit  ramp  to 
the  westbound  GCP,  described  under 
Alternative  1  above,  does  not  change 
under  this  alternative. 

Alternative  3 — Under  this  alternative 
vehicles  destined  for  the  east  end  of 
LGA  frt>m  the  eastbound  GCP  would 
veer  right  and  enter  an  expanded  two 
lane  ramp  on  to  the  existing  flyover.  At 
the  appropriate  height,  the  ramp 
destined  for  the  east  end  of  airport 
would  veer  off  to  the  right  and  over  both 
the  eastbound  and  westbound  lanes  of 


the  GCP  and  onto  the  airport  where  it 
would  connect  with  the  on-airport 
roadway  system.  The  e.xit  ramp  onto  the 
westbound  GCP,  described  under 
Alternative  1  above,  does  not  change 
under  this  alternative. 

Alternative  4 — ^This  alternative 
evaluates  the  results  of  providing  no 
improvements  to  the  existing  access  to 
the  east  end  of  LGA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  P.  Spera,  Federal  Aviation 
Administration,  AEA-610,  Fitzgerald 
Federal  Building,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  Telephone  (718)  553-1245. 

Issued  in  Jamaica,  New  York,  on  August  6, 
1993. 

Anthony  P.  Spera, 

Manager,  Planning  and  Programming  Branch. 
Airports  Division.  Federal  Aviation 
Administration,  Eastern  Region  Office, 
Jamaica,  New  York. 

BH.UNQ  cooe  4910-13-M 


\—  NikwRyov«r 
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Federal  Transit  Administration 

FTA  Sections  3  and  9  Grant 
Obligations 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1993,  Public  Law 
102-338,  contains  a  provision  requiring 
the  Federal  Transit  Administration 
(FTA)  to  publish  an  announcement  in 
the  Federal  Register  every  30  days  of 
grants  obligated  pursuant  to  sections  3 
and  9  of  the  Federal  Transit  Act,  as 
amended.  The  statute  requires  that  the 


announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Lynn  Sahaj,  Chief,  Resource 
Management  and  State  Programs 
Division,  Office  of  Capital  and  Formula 
Assistance,  Department  of 
Transportation,  Federal  transit 
Administration,  Office  of  Grants 
Management,  400  Seventh  Street,  SVV., 
room  9305,  Washington,  DC  20590, 
(202) 366-2053. 

SUPPLEMENTARY  INFORMATION:  The 
section  3  program  provides  capital 
assistance  to  eligible  recipients  in  three 

Section  3  Grants 


categories:  Fixed  guideway 
modernization,  constru  ::tion  of  new 
fixed  guideway  systems  and  extensions, 
and  bus  purchases  and  construction  of 
bus  related  facilities.  The  section  9 
program  apportions  funds  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Section  9 
grants  reported  may  include  flexible 
funds  transferred  from  the  Federal 
Highway  Administration  to  the  FTA  for 
use  in  transit  projects  in  urbanized 
areas.  These  flexible  funds  are 
authorized  under  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  to  be  used  for  highway  or 
transit  purposes.  Pursuant  to  the  statute 
FTA  reports  the  following  grant 
information. 


Transit  property 

Grant  No. 

Grant  arrount 

Obligation  date 

Sacramento  Regional  Transit  District.  Sacramento,  CA  . 

CA-03-0397-<X) 

$2,112,500 

07/02/93 

Northern  Indiana  Commuter  Transportation  District,  Chicago,  IL-IN  . 

IN-03-006&-00 

5,040,000 

07/13/93 

Minnesota  Department  of  Transportation,  Minnesota . 

MN-03-0044-T)0 

1,589,646 

07/02/93 

East-West  Gateway  Coordinating  Council,  St  Louis,  MO-IL . 

MO-03-0037-00 

2,000,000 

07/01/93 

New  Jersey  Transit  Corporation.  New  York,  NY-Northeastem  NJ  . 

NJ-03-0098-00 

3,254,318 

07/07/93 

Lane  Transit  District,  Eugene-Springfield,  OR  . . . 

OR-03-0046-00 

4,517.760 

07/02/93 

Section  9  Grants 


Transit  property 

Grant  No. 

Grant  arTKXint 

Obligation  date 

City  of  Modesto,  Modesto,  CA  . 

CA-90-X54&-00 

$2,365,389 

07/07/93 

Santa  Cruz  Metropolitan  Transit  District,  Santa  Cruz,  CA . 

CA-90-X569-00 

1,194,853 

07/01/93 

City  of  Fresno,  Fresno,  CA . 

CA-90-X572-00 

1,656,232 

07/01/93 

Housatonic  Area  Regional  Transit  District,  Dambury,  CT-NY . 

CT-90-X223-00 

330,194 

07/06/93 

Greater  New  Haven  Transit  District,  New  Haven-Meriden,  CT  . 

CT-90-X225-00 

1,947,776 

07/15/93 

Norwalk  Transit  DistricL  Norwalk.  CT  . 

CT-90-X226-00 

374,501 

07/21/93 

Milford  Transit  District.  Bridgeport-Mitford,  CT . . . 

CT-90-X227-00 

230,535 

07/15/93 

Greater  Bridgeport  Transit  District.  BrkJgeport-Milford,  CT . 

CT-9(>-X228-00 

1,500,000 

07/02/93 

Rock  Island  County  Metropolitan  Mass  Transit  District,  Davenport-Rock  Island-Moline,  IL- 

IL-90-X221-00 

775,106 

07/01/93 

Chicago  Transit  Authority,  Chicago,  IL-IN  . 

IL-90-X223-00 

18,343,032 

07/13«3 

Commuter  Rail  Division  of  the  Regional  Transportation  Authority,  Chicago,  IL-IN  . 

IL-90-X224-00 

9,724,900 

07/16/93 

Suburban  Bus  Division-RTA,  Chicago,  IL-IN . 

IL-90-X227-00 

3,359,960 

07/13/93 

South  Berxf  Public  Transportation  Corporation,  South  Berxi-Mishawaka,  IN-MI . 

IN-90-X176-00 

1,540,720 

07/02/93 

Jackson  Transit  System.  Jackson,  Ml . 

MI-90-X1 77-00 

379.648 

07/16/93 

Suburban  Mobility  Authority  for  Regional  Transportation,  Detroit,  Ml . 

MI-90-X1 82-00 

1,560,000 

07/01/93 

Jackson  Transit  System,  Jackson,  Ml . 

Mf-90-X 188-00 

101,334 

07/01/93 

City  of  Saginaw  System,  Saginaw,  Ml  . 

MI-90-X1 96-00 

786,615 

07/01/93 

City  of  Columbia  Department  of  Public  Works,  Columbia,  MO  . 

MO-90-X085-01 

134,120 

07/01/93 

Bi-State  Development  Agency,  St.  Louis,  MO-IL  . 

MO-9D-X092-00 

2,497,141 

07/01/93 

City  of  SL  Joseph,  St.  Joseph,  MO-KS . 

MO-90-X093-00 

476,221 

07/01/93 

City  of  Raleigh,  Raleigh,  NC  . 

NG-90-X1 57-00 

1,671,659 

07/02/93 

Toledo  Area  Regional  Transit  Authority,  Toledo,  OH-MI  . 

OK-90-X1 78-01 

2,882,456 

07/07/93 

Metropolitan  Tulsa  Transit  Authority,  Tulsa,  OK  . 

OK-9O-X042-01 

675,368 

07/01/93 

Lane  Transit  District,  Eugene-Spriri^ieid,  OR  . . . 

OR-90-X047-00 

485,000 

07/02/93 

City  of  San  Angelo,  San  Angelo,  TX . . 

TX-9G-X257-01 

127,064 

07/02/93 

Vermont  Agency  of  Transportation,  Vermont . 

VT-90-X016-00 

150,000 

07/02/93 

Spokane  Transit  Authority,  Spokane,  WA . 

WA-90-X1 44-00 

3,152,252 

07/21/93 
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Issued  on;  August  11. 1993. 

Edward  R.  Fleischraan, 

Director.  Office  of  Capital  and  Formula 
Assistance. 

IFR  Doc  93-19730  Filed  8-16-03;  8:45  ami 
BiUJNG  CODE  4»10-S7-M 

OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

pocket  No.  301-80] 

Canadian  Provincial  Practices 
Affecting  Imports  of  Beer  From  the 
United  States 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  termination  of  action 
taken  pursuant  to  section  301  of  the 
Trade  Act  of  1974;  monitoring  under 
section  306  of  the  Trade  Act;  and 
request  for  comments. 

SUMMARY:  On  July  24, 1992,  in  response 
to  Canadian  provincial  practices  that 
restrict  sales  of  U.S.  beer  in  Canada,  the 
United  States  Trade  Representative 
(USTR)  took  action  under  section  301  of 
the  Trade  Act  of  1974  (Trade  Act)  in  the 
form  of  additional  50  percent  ad 
valorem  duties  on  beer  of  the  province 
of  Ontario.  Pursuant  to  section  307(a)(1) 
of  the  Trade  Act,  the  USTR  has 
terminated  that  action  in  view  of 
Canada’s  agreement  to  provide 
satisfactory  terms  of  access  for  U.S.  beer 
to  the  Ontario  market.  USTR  will 
monitor  implementation  of  the 
agreement  pursuant  to  section  306  of  the 
Trade  Act. 

DATES:  The  modification  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  described  below 
is  effective  with  respect  to  imports 
entered,  or  withdrawm  from  warehouse 
for  consumption,  on  or  after  August  5. 
1994,  Written  comments  from  interested 
parties  are  due  by  noon  Friday, 
September  17, 1993. 

ADDRESSES:  Section  301  Committee. 
Office  of  the  United  States  Trade 
Representative,  room  223, 600  17th 
Street,  NW.,  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Weiss,  Deputy  Assistant  United 
States  Trade  Representative  for  North 
American  Affairs.  (202)  395-3412,  or 
William  Kane,  Office  of  the  General 
■  Counsel,  (202)  395-6800. 

SUPPLEMENTARY  INFORMATION:  On 
December  27, 1991,  the  USTR 
determined,  pursuant  to  section  301(a) 
of  the  Trade  Act  of  1974  (Trade  Act), 
and  consistent  with  a  report  of  a  dispute 
settlement  panel  established  under  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT),  that  acts,  policies  or  practices 


of  Canada  relating  to  importation  and 
sale  of  U.S.  beer  violate  the  provisions 
of  a  trade  agreement  (GATT).  57  FR  308 
(Jan.  3, 1992)  The  USTR  also 
determined  pursuant  to  section  304  of 
the  Trade  Act  that  action  should  be 
taken  in  the  form  of  substantially 
increased  duties  on  beer  horn  Canada 
sufficient  to  offset  fully  the  nullification 
or  impairment  of  GATT  rights  resulting 
horn  these  Canadian  acts,  policies  or 
practices.  Id. 

In  April  1992,  the  United  States  and 
Canada  reached  an  Agreement  in 
Principle,  in  which  Canada  committed 
in  general  terms  to  the  implementation 
of  the  GATT  panel  report  by  Canadian 
provinces  by  September  1993. 
Negotiations  then  commenced  to 
complete  an  agreement  containing 
specific  details  regarding  Canada’s 
implementation  of  the  panel  report. 
Although  most  provinces  undertook  in 
good  faith  to  implement  the  panel 
findings,  the  province  of  Ontario 
steadfastly  refused.  As  a  result,  on  July 
24, 1992,  the  USTR  determined  to 
impose  additional  duties  of  50  percent 
ad  valorem  on  beer  brewed  or  bottled  in 
the  province  of  Ontario.  See  57  FR 
33747  (July  30, 1992). 

At  the  initiative  of  the  USTR, 
negotiations  with  Canadian  federal  and 
provincial  officials  resumed  in  1993. 
These  negotiations  produced  an 
agreement  that  will  substantially 
increase  the  opportunities  for  U.S. 
brewers  to  sell  beer  in  Ontario  and  the 
other  provinces.  With  regard  to  Ontario, 
the  agreement  includes  provisions  that: 
Mandate  access  of  U.S.  beer  to  the  stores 
and  services  of  Ontario’s  Brewers  Retail 
Incorporated  (BRI),  through  which  the 
vast  majority  of  beer  in  Ontario  is  sold; 
limit  the  fees  that  BRI  may  charge  for 
carrying  U.S.  beer;  reduce  the  Ontario 
minimum  price  to  permit  U.S.  brewers 
more  opportunity  to  compete  on  the 
basis  of  price;  and  reduce  the  Ontario 
Liquor  Control  Board’s  fees  for  handling 
U.S.  beer.  The  agreement  also  includes 
provisions  requiring  Canada  to: 
Implement  the  remaining  terms  of  the 
Agreement  in  Principle  by  September 
30. 1993  (and  verify  implementation); 
eliminate  the  existing  50  percent  ad 
valorem  duties  on  bror  produced  by  the 
two  section  301  p)etitioners  Stroh  and 
Heileman;  and  eliminate  the  duty  on 
Canada’s  beer  imports  that  originate  in 
the  United  States  pursuant  to  the  U.S.- 
Canada  Free  Trade  Agreement.  Taken  as 
a  whole,  the  agreement  should 
significantly  improve  opportunities  for 
exports  of  U.S.  beer  to  Ontario  and  other 
provinces. 

Accordingly,  the  USTR  has 
determined  that  the  existing  section  301 
action  should  be  terminated 


immediately.  Section  307(a)(1)(A)  of  the 
Trade  Act  authorizes  the  USTR  to 
terminate  any  action,  subject  to  the 
specific  direction,  if  any,  of  the 
President,  if,  inter  alia,  the  foreign 
country  has  agreed  to  eliminate  or  phase 
out  the  offending  act,  policy  or  practice, 
or  has  agreed  to  an  imminent  solution 
to  the  burden  or  restriction  on  U.S. 
commerce  that  is  satisfactory  to  the 
USTR. 

Prior  to  taking  this  action,  USTR 
ccHisulted  with  the  section  301 
petitioners  Heileman  and  Stroh  and 
with  representatives  of  other  U.S. 
brewers  with  regard  to  modification  and 
termination  of  the  existing  action.  An 
opportunity  for  public  comment  prior  to 
this  action  was  not  possible  in  view  of 
the  need  for  expeditious  action. 

Immediate  termination  of  the  section 
301  action  was  required  so  that  U.S. 
brewers  could  obtain  expeditiously  the 
increased  opportunities  for  sale  of  U.S. 
beer  in  Canada  under  the  terms  of  the 
agreement,  including  the  opportunity  to 
sell  beer  in  Ontario  during  the 
remaining  portion  of  the  peak  summer 
selling  period  for  beer.  "" 

However,  interested  members  of  the 
public  are  now  invited  to  submit 
comments  to  USTR  regarding  this 
action.  USTR  will  review  these 
comments  upon  receipt. 

Public  Comments 
Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  and  are  due 
no  later  than  12  noon,  Friday, 

September  17, 1993.  Comments  must  be 
in  En^sh  and  provided  in  twenty 
copies  to:  Chairman,  Section  30l 
Committee,  room  223,  USTR.  600  17th 
Street,  NW.,  Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-80]  open  to  public 
inspection  pursuant  to  15  GFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordauice 
with  15  CFR  2006.15  must  be  clearly 
marked  “Business  Confidential’’  in  a 
contrasting  color  ink  at  the  top  of  each 
page  (on  each  of  the  20  copies),  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  docket  open  to  public 
inspection. 

As  required  by  the  statute,  the  USTR 
will  monitor  the  implementation  of  the 
agreement  pursuant  to  section  306  of  the 
Trade  Act.  and  if,  on  the  basis  of  this 
monitoring,  the  USTR  considers  that 
Canadian  authorities  are  not 
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satisfactorily  implementing  the 
agreement,  the  USTR  will  determine 
what  further  action  to  take  under 
section  301(a)  of  the  Trade  Act. 

Modi6cation  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 

Accordingly,  the  HTSUS  is  hereby 
modified  by  deleting  subheading' 
9903.22.03,  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
August  5, 1993. 

Irving  A.  WilUamson, 

Chairman,  Section  301  Committee. 

(FR  Doc.  93-19861  Filed  6-16-93;  8:45  ami 
BIUMO  CODE  31M-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Elepartment  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  docvunent  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  munber(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applimble;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 


response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  ^m  Ann 
Bickoff,  Veterans  Health  Administration 
(161B3),'  Department  of  Veterans  Affairs, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420  (202)  535-7407. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washii^on,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  16, 
1993. 

Dated;  August  9, 1993. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director.  Hecords  Management  Service. 
Reinstatement 

1.  CHAMPVA  Claim  Form,  VA  Form  10- 
7949a,  and  Application  for  Medical 
Benefits  for  Ilependents  or  SurvivOTS- 
CHAMPVA,  VA  Form  lO-lOd 

2.  The  forms  are  used  to  determine  eligibility 
of  persons  applying  for  medical  care  and 
in  the  processing  of  payments  to  those 
providing  care  under  CHAMPVA  (Civilian 
Health  and  Medical  Program  of  Veterans 
Affairs). 

3.  Individuals  or  households — EBusinesses  at 
'other  for-profit-Smali  businesse.s  or 

organizations. 

4.  27,467  hours. 

5.  5  minutes. 

6.  On  occasion. 

7.  329,600  respondents. 

IFR  Doc.  93-19753  Filed  8-16-93;  8:45  am) 
BILLING  CODE  83a0-4)1-M 


Vohintary  Service  National  Advisory 
Committee;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463  • 
that  the  annual  meeting  of  the 
Department  of  Veterans  Affairs 
Voluntary  Service  National  Advisory 
Conunittee,  comprised  of  57  national 
voluntary  organizations,  will  be  held  at 
The  Holiday  Inn,  1355  North  Harbor 
Drive,  San  Diego,  California  92101- 
3385. 

Registration  of  the  conferees  and 
orientation  of  new  committee  members 
will  be  held  beginning  at  8  a.m.  on 
October  13, 1993.  The  committee  will 
officially  convene  with  the  Opening 
Session  at  5  p.m.,  October  13, 1993,  and 
will  conclude  at  12  noon,  October  16, 
1993. 

The  purposes  of  the  meeting  are  to 
instruct  committee  members  and 
organization  officials  of  the  obligations 
they  have  accepted  for  volimteer 
recruitment,  communications  and 
program  interpretation,  and  to  seek  the 
advice  of  the  committee  in  further 
developing  volunteer  participation  in 
the  care  and  treatment  of  veteran 
patients  throughout  the  Department’s 
nationwide  medical  program. 

For  further  information  contact  the 
Director,  Voluntary  Service  (161A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  Telephone  (202)  535-7405. 

Datad;  August  6, 1993. 

Heyward  Bannister, 

Committee  Management  Officer. 

fFR  Doc.  93-19754  Filed  8-16-93;  8:45  am) 

BILLMO  CODE  832»-01-M 
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COfllMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday. 
September  3, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 
status':  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-19954  Filed  8-13-93;  12:31  pm] 
BILUNQ  CODE  a3S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  10. 1993. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C..  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  93-19955  Filed  8-13-93;  12:31  pml 
BIUJNQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  17, 1993. 

PLACE'  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission, 

(FR.  Doc.  93-19956  Filed  8-13-93;  12:29  pml 
BILLaiQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  24, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  I^oom. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  93-19957  Filed  8-13-93;  12:29  pml 

BNJJNG  CODE  e351-01-M 


CONSUMER  PRODUCT  SAFETY  COMMISSION 
TIME  AND  DATE:  Thursday,  August  19, 
1993, 10  a.m. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED:  Compliance 
Status  Report. 

The  staff  will  brief  the  Commissioii  on 
the  status  of  various  compliance 
matters. 

FOR  A  RECORDED  MESSAGE 
CONTAINING  THE  LATEST  AGENDA 
INFORMATION,  CALL  (301)  504-0709. 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldoji  D.  Butts,  OHice  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  August  12, 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

(FR  Doc.  93-19984  Filed  8-13-93;  3:55  pm) 
BILLING  CODE  6355-01-M 


FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552B),  notice  is  hereby  given  that 
at  5:05  p.m.  on  Thursday,  August  12, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  CrossLand  Federal 
Savings  Bank,  New  York  City 
(Brooklyn),  New  York. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days’  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 


not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8). 
(c)(9)(A)(i).  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  “Government  in  the  Sunshine  Act” 
(5  U.S.C.  552B  (C)(4).  (C)(8).  (C)(9)(a)i), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW.,  Washington,  DC. 

Dated:  August  13, 1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  93-19964  Filed  8-13-93;  12:28  pml 
BILLING  CODE  6714-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  39591, 
July  23, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  9:00  a.m.,  Wednesday,  July 
28. 1993. 

CHANGES  IN  THE  MEETING:  The  following 
topics  were  added  to  the  agenda  during 
the  closed  portion  of  the  meeting. 

•  Legislative  Strategy  Update 

•  Federal  Home  Loan  Bank  of  Indianapolis 
1992  Incentive  Compensation  Award 

The  Board  determined  that  agency 
business  required  its  consideration  of 
these  matters  on  less  than  seven  days’ 
notice  to  the  public;  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  these  matters  in  a 
meeting  open  to  public  observation;  and 
that  these  matters  could  be  considered 
in  the  closed  portion  of  the  meeting 
pursuant  to  section  552b(c)(6)  and  (9)(B) 
of  title  5  of  the  United  States  Code. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 

Philip  L.  Conover, 

Managing  Director. 

IFR  Doc.  93-19980  Filed  8-13-93;  12:48  pm) 
BILUNG  CODE  672S-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
August  19, 1993. 

PLACE:  Room  600, 1730  K  Street,  NW., 
Washington,  DC. 
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STATUS;  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Virginia  Crews  Coal  Co..  Docket  No. 
WEVA  92-246,  etc.  (Issues  include  whether 
the  judge  erred  in  finding  that  a  violation  of 
30  CFR  75.220(a)(1)  was  not  the  result  of  the 
unwarrantable  failure  of  Virginia  Crews  to 
aimply  with  the  safety  standard.) 

2.  Rhone-Poulenc  of  Wyoming  Co..  Docket 
No.  WEST  92-519-M.  (Issues  include 
whether  the  judge  erred  in  dismissing  this 
civil  penalty  proceeding  brought  by  the 
Secretary  of  Labor  under  30  U.S.C  §81 5(d) 
because  the  Secretary  foiled  to  hie  his 
proposal  for  penalty  within  45  days  of 
Rhone-Poulenc's  notice  of  contest  as  required 
by  29  CFR  2700.27.) 

Any  pierson  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 


needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  August  11, 1993. 

(FR  Doc.  93-19918  Filed  8-13-93;  9:44  ami 
BI  LUNG  CODE  C73S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
August  23, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
e.  trance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1.  Proposed  acquisitions  of  check  sorter 
equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Boa^;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  13, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-20014  Filed  8-13-93;  3:55  pm) 
BILUNO  COOE  6210-01-0 


Tuesday 
August  17,  1993 


Part  11 

Department  of 
Energy 

10  CFR  Part  820 

Procedural  Rules  for  DOE  Nuclear 
Activities;  Final  Rule 


43680  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  820 

Procedural  Rules  for  DOE  Nuclear 
Activities 

AGENCY:  Department  of  Energy. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  procedural  rules  to  be 
used  in  applying  its  substantive 
regulations  and  orders  relating  to 
nuclear  safety.  These  procedural  rules 
are  intended  to  be  an  essential  part  of 
the  framework  through  which  DOE 
deals  with  its  contractors, 
subcontractors,  and  suppliers  to  ensure 
its  nuclear  facilities  are  operated  in  a 
manner  that  protects  public  and  worker 
safety  and  the  environment.  In 
particular,  this  part  sets  forth  the 
procedures  to  implement  the  provisions 
of  the  Price-Anderson  Amendments  Act 
of  1988  (PAAA)  which  subjects  DOE 
contractors  to  potential  civil  and 
criminal  pienalties  for  violations  of  DOE 
rules,  regulations  and  orders  relating  to 
nuclear  safety  (IX3E  Nuclear  Safety 
Requirements).  DOE  is  also  publishing 
Its  enforcement  policy  to  inform 
contractors  and  other  persons  of  the 
bases  and  anticipated  processes  for 
various  enforcement  actions. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  September  16. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Black.  Director,  Office  of 
Enforcement,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  (301) 
427-1692 
or 

Ben  McRae  m  Susan  Kuznick,  Office  of 
General  Counsel,  GC-31,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW,, 
Washington,  DC  20585,  (202)  586- 
6975. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

DOE  has  reassessed  the  continued 
safe  operation  of  its  nuclear  facilities  in 
light  of  a  restructured  need  for  weapons 
production  and  a  general  realization  of 
the  need  for  improvement  in  the 
physical  and  working  conditions  of  its 
facilities.  Consistent  with  this 
reassessment,  DOE  has  identified  and 
will  implement  many  new  nuclear 
safety  requirements  in  rules  and  orders 
that  affect  the  operation  and 
management  of  the  nuclear  facilities  by 
DOE  contractors.  DOE  contractors 
consist  of  entities  from  private  industry 
and  the  not-for-profit  sector,  including 
educational  institutions.  In  order  to 


ensure  that  the  new  set  of  expectations 
and  requirements  could  and  would  be 
met,  DOE  decided  to  provide  monetary 
incentives  in  its  Management  and 
Operating  (M&O)  contracts  for  actions 
consistent  with  or  exceeding 
requirements  and  to  penalize  actions 
and  activities  that  were  not  in 
compliance  with  requirements. 

PAAA  is  consistent  with  this  “carrot 
and  stick”  approach  to  contractor 
performance.  PAAA  renewed  DOT’s 
authority  to  indemnify  contractors  for 
public  liability  arising  from  a  nuclear 
incident.  As  a  condition  of  renewed 
indemnification  and  to  ensure  that 
contractor  performance  was  consistent 
with  prescribed  standards.  Congress 
also  mandated  a  new  EKDE  program, 
separate  and  apart  from  contractual 
award  fees,  to  subject  contractms  to 
civil  and  criminal  penalties  for 
violations  of  DOE  nuclear  safety 
requirements. 

On  September  21, 1989,  DOE 
published  a  Notice  of  Inquiry  (NOI)  and 
Request  for  Public  Comments  on 
Implementation  of  the  Price-Anderson 
Amendments  Act  of  1988  Civil  and 
Criminal  Penalty  Authority  (54  FR 
38865).  The  NOI  proposed  a  framework 
of  DOE  nuclear  s^ty  enforc^nent 
which  was.  in  part,  adapted  firmn  the 
U.S.  Nuclear  Regulatory  Conunission’s 
(NRC)  enforcement  approach  and  policy 
with  respect  to  commercial  licensees. 
Comments  on  the  NOI  generally 
addressed  issues  in  four  broad 
categories:  (1)  The  applicable  DOE 
Nuclear  Safety  Requirements  to  be 
miforced;  (2)  the  effect  of  PAAA  penalty 
implementation  on  management  and 
operating  contractors;  (3)  the  treatment 
of  nonprofit  educational  institutions: 
and  (4)  the  DOE  General  Statement  of 
Enforcement  Policy. 

After  consideration  of  the  NOI 
comments,  DOE  developed  an 
enforcement  program  and  policy  and 
published  a  Notice  of  Proposed 
Rulemaking  (NOPR)  to  solicit  comments 
on  the  proposed  10  CFR  part  820 
Procedural  Rules  for  DOE  Nuclear 
Activities  and  the  General  Statement  of 
Enforcement  Policy  (56  FR  64290, 
December  9, 1991).  The  NOPR  requested 
written  comments  by  February  3, 1992, 
(subsequently  extended  to  March  25. 
1992)  and  invited  oral  comments  at  a 
public  hearing  on  January  13, 1992. 
Comments  were  received  from  17  public 
sources — mostly  comments  finm  DOE 
contractors  or  their  attorneys.  One  law 
firm  indicated  it  represented  five 
contractors  in  its  compilation  of 
comments. 

In  addition,  on  May  15, 1992,  DC£ 
published  a  clarification  to  its  NOPR  on 
10  CFR  part  820  to  further  clarify  the 


definition  of  DOE  Nuclear  Safety 
Requirement  (57  FR  20796).  This  Notice 
of  Clarification  was  issued  because  the 
comments  to  the  NOPR  indicated 
uncertainty  concerning  what  provisions 
in  the  CFR  would  be  the  basis  for 
assessing  civil  penalties  under  the 
authority  of  PAAA.  The  Notice  of 
Clarification  provided  30  days  for 
public  comment.  In  response  to  this 
notice,  public  comments  from  eight 
contractors  or  their  attorneys  were 
received.  The  basic  thrust  of  the 
comments  was  that  further  clarity  was 
needed  as  to  what  was  encompassed 
within  the  scope  of  EKDE  requirements 
“directly  related  to  nuclear  safety.” 

Copies  of  all  written  comments  and  a 
copy  of  the  transcript  of  the  public 
hearing  are  available  for  examination  in 
the  EKDE  Freedom  of  Information 
Reading  Room,  Room  lE-190.  Docket 
No.  NS-RM-91-820, 1000 
Independence  Avenue  SW., 

Washington.  IDC  20585,  (202)  586-6020 
Particularly  informative  are  the  EKDE 
responses  to  the  NOI  as  set  forth  in  the 
NOPR  that  discuss  a  wide  range  of 
substantive  and  procedural  issues 
which  have  been  raised  relating  to 
contemplated  EKDE  enforcement 
authority. 

The  final  EKDE  enforcement  rule  and 
policy  statement  adopted  today  has 
carefully  considered  the  issues  raised  by 
the  comments  in  response  to  the  NOI. 
the  NOPR,  and  the  Notice  of 
Clarification.  Many  of  the  comments 
were  raised  in  response  to  the  NOI  and 
were  considered  in  the  NOPR.  To  the 
extent  that  EKDE  has  not  changed  its 
position  with  respect  to  those  issues, 
they  will  not  be  addressed  here  unless 
a  further  response  is  needed  for  clarity. 
As  discussed  below,  many  of  the 
comments  were  premised  on 
misinterpretations  or  a  misapplication 
of  the  proposed  rule.  To  the  extent  the 
misinterpretations  were  the  result  of  a 
lack  of  clarity  in  the  proposed  rule,  the 
discussion  below  should  further  clarify 
the  intent,  scope,  and  application  of 
EKDE  enforcement  authority.  To  the 
extent  that  the  comments  indicated 
uncertainty  as  to  the  implementation  of 
part  820,  the  discussion  below  will 
provide  more  detail  on  how  the 
enforcement  rule  will  be  implemented. 

It  will  also  specifically  delineate  those 
rule  or  policy  revisions  that  resulted 
from  consideration  of  the  comments,  or 
resulted  from  further  EKDE  refinement  of 
the  enforcement  rule  or  policy. 

II.  EMDE’s  Responses  to  Comments 
The  following  discussion  describes 
the  issues  raised  in  comments,  provides 
EKDE’s  position  on  the  comments,  and 
sets  forth  any  resulting  changes  to  the 
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procedural  rules  or  the  enforcement 
policy.  DOE  has  also  made  a  number  of 
editorial,  stylistic,  and  format  changes 
for  clarity  and  consistency.  As  a  logical 
grouping,  the  comments  and  issues 
raised  are  divided  into  two  groups — (1) 
comments  received  on  the  procedural 
rules  in  10  CFR  part  820;  and  (2) 
comments  received  on  the  General 
Statement  of  Enforcement  Policy 
(Appendix  A  to  part  820). 

A.  Procedural  Comments 

1.  Enforcement  Concepts 

a.  Definition  of  "DOE  Nuclear  Safety 
Requirements.” The  most  prevalent 
issue  raised  by  comments  was  the  scope 
of  requirements  to  be  the  subject  of 
PAAA  enforcement.  This  was  also  one 
of  the  major  issues  raised  in  the  NOI 
and  in  the  Notice  of  Clarification,  and 
was  discussed  at  length  in  those  notices. 
The  thrust  of  the  concerns  raised  by  the 
commenters  is  that:  (a)  The 
requirements  may  not  be  promulgated 
in  accordance  with  the  provisions  of  the 
Administrative  Procedures  Act  (APA)  (5 
U.S.C.  551  et  seq.)  and  the  EKDE 
Organization  Act  (DOEOA)  (42  U.S.C. 
7191)  relating  to  notice  and  comment; 

(b)  the  requirements  may  go  beyond 
“nuclear”  safety  and  delve  into  areas 
such  as  “worker”  or  “environmental” 
safety  not  enforceable  pursuant  to 
PAAA  authority:  and  (c)  the  term 
“nuclear  safety”  is  so  undefined  and 
ambiguous  that  contractors  will  be 
required  to  act  at  their  peril  without  a 
clear  understanding  of  what  actions 
might  subject  them  to  possible  PAAA 
sanctions. 

After  carefully  considering  these 
comihents,  DOE  has  decided  to  retain 
the  broad  definition  of  “DOE  Nuclear 
Safety  Requirement”,  as  discussed  in 
the  NOPR  and  the  Notice  of 
Clarification.  The  concerns  expressed  in 
the  comments  did  not  appear  to  take 
into  account  sufficiently  EXDE’s  decision 
in  the  proposal  to  limit  as  a  matter  of 
policy  the  subset  of  nuclear  safety 
requirements  that  can  provide  a  basis 
for  a  PAAA  civil  penalty,  as  described 
below.*  As  set  forth  in  10  CFR  820.20(b) 
(formerly,  10  CFR  820.20(d)),  DOE  will 
assess  civil  penalties  only  on  the  basis 
of  a  violation  of  (1)  any  DOE  Nuclear 
Safety  Requirement  set  forth  in  the  Code 
of  Federal  Regulations  (CFR);  (2)  a 
violation  of  a  Compliance  Order;  or  (3) 
any  program  or  plan  explicitly  required 


■  This  limitation  on  the  types  of  nuclear  safety 
requirements  that  may  be  a  basis  for  a  PAAA  civil 
penalty  does  not  affect  any  contractual  obligations 
of  a  contractor  to  comply  with  a  nuclear  safety 
requirement  set  forth  in  a  DOE  Order  or  Notice. 


by  a  provision  of  the  CFR  or  by  a 
Compliance  Order. 

All  DOE  Nuclear  Safety  Requirements 
set  forth  in  the  CFR  will  be  promulgated 
through  appropriate  APA  notice  and 
comment  rulemaking  procedures. 
Compliance  Orders  are  not  “rules” 
within  the  meaning  of  5  U.S.C.  551,  and 
thus  are  not  subject  to  these  rulemaking 
procedures.  The  programs  and  plans 
referenced  in  10  CFR  820.20(b)  must  be 
explicitly  required  by  a  provision  in  the 
ere  or  a  Compliance  Order. 

Commenters  have  questioned  whether 
future  DOE  rules  pertaining  to  such 
matters  as  security,  personnel,  record 
retention,  and  procurement  might 
subject  a  contractor  to  PAAA 
enforcement  if  one  of  the  requirements 
in  those  rules  is  violated.  EKDE  answered 
that  question  in  its  Notice  of 
Clarification.  That  notice  specifically 
indicated  that  the  requirements  of 
proposed  10  CFR  parts  830  and  835 
would  be  enforceable  EKDE  Nuclear 
Safety  Requirements.  This  also  applies 
to  the  requirements  of  proposed  10  CFR 
part  834.  Likewise,  substantive 
requirements  in  10  CFR  part  820,  such 
as  §  820.11  on  information 
requirements,  were  identified  as  EKDE 
Nuclear  Safety  Requirements.  These 
requirements  impose  substantive  duties 
on  contractors  at  nuclear  facilities 
because  a  failrire  to  perform  that  duty 
could  jeopardize  public  or  worker  safety 
or  the  environment. 

Similarly,  the  Notice  of  Clarification 
indicated  that  certain  provisions  of  the 
EKDE  Whistleblower  Rule  (10  CFR  part 
708,  DOE  Contractor  Employee 
Protection  Program)  would  constitute 
EKDE  Nuclear  Safety  Requirements  if,  for 
instance,  a  reprisal  were  found  to  be  in 
response  to  the  worker’s  raising  or 
disclosing  legitimate  nuclear  safety- 
related  information  or  concerns.  The 
intent  is  to  impose  an  affirmative  duty 
to  protect  worker  safety  at  EKDE  nuclear 
facilities  by  subjecting  chilling  effect 
reprisals  against  contractor  employees 
to  PAAA  enforcement.  Clearly,  other 
sanctions  might  be  available  to  protect 
the  whistleblower,  such  as  through 
other  EKDE  or  Department  of  Labor 
remedial  actions  against  the  employer, 
or  judicial  actions  brought  under 
whistleblower  statutes  or  common-law 
tort  principles.  But  the  safety  of  all 
workers  at  DOE  facilities  can  only  be 
protected  by  EKDE  contractors,  which  is 
the  objective  of  an  effective  EKDE 
enforcement  program  designed  to 
ensure  timely  and  complete  disclosure 
of  information  that  might  be  pertinent  to 
safe  nuclear  operations. 

Any  deterrent  to  that  flow  of 
information  can  potentially  constitute  a 
violation  of  EKDE  Nuclear  Safety 


Requirements  as  imposed  through  the 
EKDE  Whistleblower  protection 
provisions.  This  is  in  accord  with  the 
NRC  enforcement  policy  which  also 
subjects  licensees  to  possible 
enforcement  action  under  the  NRC 
Whistleblower  regulation  if  they 
discriminate  against  employees  raising 
safety  issues  or  otherwise  engaging  in 
protected  activities  as  established  in  the 
Energy  Reorganization  Act  or  the 
Atomic  Energy  Act.  See  10  CFR  50.7. 

EKDE  cannot  specify  or  predetermine 
the  universe  of  EKDE  regulations  that 
will  relate  to  nuclear  safety  because  all 
of  the  nuclear  activities  and 
programmatic  areas  that  will  be  subject 
to  rulemaking  are  unknown  at  this  time. 
Future  events,  operational  activities  or 
new  information  pertaining  to  EKDE 
nuclear  facilities  could  dictate  the  need 
for  additional  or  expanded  regulations 
to  control  or  improve  nuclear  activities. 
As  previously  discussed,  these 
requirements  will  be  promulgated 
consistent  with  appropriate  rulemaking 
procedures  and,  therefore,  will  not  be 
imposed  in  an  arbitrary  or  unfair 
manner. 

For  the  most  part,  the  commenters 
have  narrowly  construed  “nuclear 
safety”  to  require  a  direct  nexus 
between  the  regulated  activity  and 
public  health  and  safety  such  that  a 
violation  of  the  requirement  would  be 
the  immediate  cause  of  a  health  or 
safety  impact.  For  example,  one 
comment  urged  that  DOE  specify  as 
EKDE  Nuclear  Safety  Requirements  only 
those  regulations  that  pertain  to  the 
“control  or  mitigation  of  radiation.”  As 
we  have  explained,  the  nexus  does  not 
need  to  be  so  direct  or  the  definition  so 
narrow.  Indeed,  the  nexus  might  be  as 
broad  as  a  requirement  to  develop, 
maintain,  and  control  information  or  a 
requirement  to  implement  a  quality 
assurance  plan  that  relates  to  nuclear 
activities.  A  violation  of  an  information 
or  quality  assurance  requirement  may 
not  result  in  a  direct  or  potential 
immediate  threat  to  health  or  safety,  but 
it  could  be  an  important  link  in  a 
sequence  of  activities  or  events  that 
could  lead  to  a  nuclear  incident  or  a 
radiological  exposure.  Thus,  these 
requirements  are  properly  EKDE  Nuclear 
Safety  Requirements. 

b.  Enforcement  of  compliance  orders. 
EKDE  proposes  to  assess  civil  penalties 
for  violations  of  Compliance  Orders 
issued  pursuant  to  10  CFR  820.41.  See 
10  CFR  820.20.  Comments  questioned 
the  validity  of  this  enforcement  option 
because  they  allege  it  was  not 
authorized  by  the  PAAA  and  it  is  not 
consistent  with  APA  notice  and 
comment  provisions.  With  respect  to 
statutory  authority,  EKDE  was  given 
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S(>ecifk:  PAAA  authorization  to  penalize 
violations  of  any  “order  related  to 
nuclear  safety  *  *  42  U.S.C.  2282a. 

With  respect  to  consistency  with  APA 
provisions.  Compliance  C^ers  are 
"orders”  rather  than  "rules”  within  the 
meaning  of  5  U.S.C.  and  therefore  are 
not  subject  to  notice  and  ccwnment 
rulemaldng  requirements  under  5  U.S.C. 
553.  Accordiiigly,  their  issuance  is  fully 
consistent  with  all  relevant  provisions 
of  the  APA  and  DOEOA. 

c.  Enforcement  of  technical  safety 
requirements.  Operations  at  DOE 
nuclear  reactors  are  governed  by 
facility-specific  Technical 
SpeciHcations  (Tech  Specs)  and 
operations  at  most  non-reactor  nuclear 
facilities  are  governed  by  facility- 
specific  Operational  Safety 
Requirements  (OSRs).  Proposed  subpart 
G  ol  part  820  would  have  subjected  a 
contractor  to  PAAA  enforcement  for 
nuclear  safety-related  noncompliances 
with  applicable  Tech  Specs  or  OSRs. 
Some  commenters  have  suggested  that 
this  subpart  G  enforcement  provision  is 
inconsistent  with  PAAA  authority  (not 
a  rule,  regulation  or  order)  and  APA  (not 
issued  with  notice  and  comment 
opportunity). 

DOE  recognizes  that  current  Tech 
Specs/OSRs  were  not  developed  and 
implemented  with  civil  penalty 
enforcement  sanctimis  in  mind  and 
many  are  not  consistent  with  current 
standards  in  scope,  form,  content,  and 
quality.  In  addition,  many  of  the  current 
Tech  Specs/OSRs  contain  conditions 
that  may  not  be  pertinent  to  safe 
operation  or  may  be  inconsistent  with 
other  conditions.  Because  of  these  and 
other  considerations.  EKDE  has  decided 
as  a  matter  of  policy  that  DOE  and 
contractor  resources  would  be  best 
utilized  and  nuclear  safety  would  be 
better  improved  by  revising  current 
Tech  Spe^OSRs  to  meet  the 
requirements  that  will  be  imposed  by 
proposed  §  830.320.  Accordingly,  it  is 
deleting  subpart  G  from  part  820.  At  the 
same  time,  DOE  is  reemphasizing  the 
need  for  contractors  to  remedy  the 
deficiencies  in  current  Tech  Specs/ 

OSRs  through  revisions  prior  to  the 
adoption  of  proposed  §  830.320  which 
will  require  the  development  and  IX)E 
approval  of  new  facility-specific  TSRs. 
When  proposed  §  830.320  is  fully 
implemented,  DOE  will  vigorously 
pursxie  enforcement  actions  against  any 
violations  of  its  requirements 
concerning  TSRs  b^use  these 
operational  limits  truly  provide 
essential  margins  of  saf^y  at  nuclear 
facilities.  Since  proposed  §830.320  will 
constitute  a  DOE  Nuclear  Safety 
Requirement,  contractors  Hill  be  subject 


to  PAAA  enforcement  for  violations  of 
TSRs  required  by  proposed  §  830.320. 

d.  Enforcement  of  a  program  or  plan 
requir^  to  Implement  a  CFR  Regulation 
or  a  Compliance  Order.  Proposed  10 
CFR  820.20(d)(3)  indicated  that 
violations  of  any  program,  plan,  or  other 
provision  required  to  implement  a  DOE 
regulation  or  Compliance  Oder  might 
be  subject  to  PAAA  civil  penalties. 
Comments  stated  that  such  action  is 
illegal  under  the  APA  and  DCMSOA.  DOE 
does  not  agree  with  these  comments 
since  the  requirement  to  develop  and 
implement  a  program  or  plan  will  be  in 
fulfillment  of  an  explicit  provision  in  a 
regulation  or  Compliance  Order 
properly  promulgated.  These  program  or 
plan  provisions  will  be  binding  on 
appropriate  contractor  activities  and 
will  be  subject  to  compliance 
evaluations  and  corrective  actions. 
Noncompliances  or  deficiencies  with 
respect  to  a  program  or  plan  required  by 
a  EKDE  Nuclear  Safety  Requirement 
identified  in  §  820.20(b)  (i.e.,  a 
regulatory  or  Compliance  Order 
requirement)  will  be  a  violation  of  the 
underl)ring  requirement  and  provide  a 
basis  for  a  PAAA  civil  penalty. 

The  identification  of regulatory  and 
Compliance  Order  requirements  in 
§  820.20(b)  provides  a  basis  to  assess 
civil  penalties  for  violations  of  program 
or  plan  provisions  required  to 
implement  these  requirements.  Thus, 
non-compliance  with  such  a  program  or 
plan  would  be  a  violation  of  a  nuclear 
safety  requirement  even  if  not  specified 
in  §  820.20(b).  However,  to  fairly 
apprise  persons  subject  to  civil  penalties 
of  the  binding  nature  of  program  or  plan 
provisions  required  to  implement 
regulatory  or  Compliance  Order 
requirements,  DOE  has  retained  the 
reference  to  programs  and  plans  in 
§  820.2t)(b). 

Finally,  proposed  §  820.20(d)  has 
been  redesignated  so  that  it  is  now 
§  820.20(b).  This  was  a  stylistic  revision 
to  indicate  a  preference  for  defining  the 
"basis”  for  the  assessment  of  civil 
penalties  before  defining  die 
"exemptions”  from  the  assessment  of 
civil  jronalties  instead  of  vice-versa. 

e.  Uefinition  of  contractor.  The  rule 
has  been  amended  to  add  a  definition  of 
"contractor”  so  that  it  is  clear  that  the 
term  will  encompass  subcontractors  and 
suppliers  of  indemnified  contractors  for 
purposes  of  PAAA  enforcement.  This 
definition  is  consistent  with  section 
274A  of  the  PAAA  (42  U.S.C.  2282a) 
incorporated  as  section  234A  of  the 
AEA. 

f.  Definition  of  person.  Several 
comments  were  directed  to  the 
comprehensive  definitim  of  any 
"person”  subject  to  DOE  Nuclear  Safety 


Requirements  and  enforcement  actions 
as  a  result  of  being  involved  in  EKDE 
nuclear  activities.  These  comments 
questioned  the  legality  of  holding 
contractors  responsible  for  violations 
committed  by  persons  not  in  a 
contractual  relatirmship  with  EKDE,  such 
as  subcontractors  or  suppliers  to 
contractors.  Another  comment  noted 
that  a  parent  corporaticxi  legally  cannot 
be  responsible  for  violations  and 
penalties  assessed  against  a  subsidiary. 

EKDE  considered  and  discussed  some 
of  these  contractual  and  legal  issues  in 
the  NOPR.  The  NOPR  indicated  that  the 
definition  of  "person”  in  10  CFR  820.2 
was  the  same  definition  as  in  the 
Atomic  Energy  Act  of  1954  (AEA)  (42 
U.S.C.  2011  et  seq.)  which  is  a  statutory 
authority  for  EKDE  activities.  This  all- 
encompassing  definiticm  ensures  all 
entities  that  may  be  EKDE  contractors 
(e.g.,  corporaticms,  partnerships,  sole 
proprietorships,  institutions,  etc.)  are 
subject  to  the  provisions  of  part  820. 
Furthermore,  the  PAAA  grant  of  EKDE 
enforcement  authority  is  independent  of 
contractual  relationships  and  the  PAAA 
specifically  authorized  civil  penalties  to 
be  assessed  against  suppliers  and 
subcontractors  of  DOE  contractors.  See 
42  U.S.C.  2282a.  In  addition,  EKDE 
indicated  in  the  NOPR  that  affiliated 
entities,  such  as  parent  corporations, 
would  be  responsible  for  any  penalty 
assessed  against  the  contractor. 

Although  the  EKDE  General  Statement 
of  Enforcement  Policy  in  appendix  A  to 
part  820  states  that  contractors, 
subcontractors,  and  suppliers  shall  be 
subject  to  civil  penalties  as  a  result  of 
violations  of  EKDE  Nuclear  Safety 
Requirements,  the  procedural  rules  in 
part  820  have  been  revised  to  also 
reflect  this  PAAA  authorization  of  civil 
penalty  assessment  authority.  Section 
820.20(b)  (formerly,  §  820.20(d))  has 
been  revised  to  make  clear  that,  in 
accordance  with  section  234A  of  the 
AEA,  civil  penalties  may  be  assessed 
against  any  “person”  that  is  a  contractor 
indemnified  under  the  AEA  (including 
its  subcontractors  and  suppliers)  not 
otherwise  exempted  from  the 
assessment  of  civil  penalties. 

Furthermore,  consistent  with  the 
NOPR,  the  definitimi  of  “person”  in 
§  820.2  has  been  revised  to  reflect  that 
affiliated  entities,  such  as  a  parent 
corporation,  may  be  responsible  for  any 
penalty  assessed  against  the  contractor. 
EKDE  believes  the  primary  focus  of  its 
enforcement  process  should  be  the 
actual  entity  that  conducts  or  is 
primarily  responsible  for  a  EKDE  activity. 
Therefore,  EKDE  endeavors  to  ensure 
these  entities  are  financially 
responsible.  In  accordance  with  the 
authority  granted^the  Secretary  under 
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AEA  Sec.  I7U  d(2)  {42  U.S.C.  2209). 
indemnification  policies  and 
agreements  will  be  reviewed  and 
revised,  as  appropriate,  to  provide  and 
maintain  financial  protection  of  such  a 
type  and  in  such  amounts  as  shall  be 
determined  to  cover  public  liability 
arising  out  of  or  in  connection  w'ith  the 
contractual  activity.  Independent 
subsidiaries  will  be  required  to  maintain 
adequate  financial  protection  for  their 
activities.  Various  means  exist  to 
provide  the  requisite  financial 
protection  including  the  posting  of  a 
surety  bond  or  a  guarantee  by  a  parent. 

One  comment  questioned  the  wisdom 
of  letting  any  “pierson”  request  the 
initiation  of  an  investigation  (10  CFR 
820.21(b))  since  this  would  allow 
foreign  governments  or  any  political 
subdivision  of  such  government  to 
request  an  investigation  of  a  DOE 
nuclear  activity.  DOE  does  not  believe  it 
is  prudent  to  preclude  any  nuclear 
safety  investigation  that  is  based  on  a 
reasonably  credible  source  merely 
because  the  source  may  have  reasons 
other  than  public  health  and  safety  as 
the  motive.  Sufficient  investigative  and 
evidentiary  safeguards  exist  to  assure 
that  confidential  or  classified 
information  is  not  disclosed  and  the 
rights  of  all  persons  are  protected.  See 

10  CFR  820.12.  Thus,  except  as  clarified 
above,  the  concerns  of  commenters  on 
the  definition  of  a  person  are  found  to 
be  without  merit. 

g.  Definition  of  nuclear  incident. 
Several  comments  suggested  that  the 
term  “nuclear  incident”  be  defined  in 
order  to  ensure  consistency  with  the 
required  response  to  incidents  involving 
radioactive  materials.  See  e.g.,  AEA  Sec. 

11  q.  (42  U.S.C.  2014  q.).  One  comment 
questioned  whether  mixed  waste 
incidents  would  be  considered  a  nuclear 
incident  for  purposes  of  part  820.  DOE 
has  concluded  that  it  is  not  necessary  to 
define  “nuclear  incident”  in  part  820 
because  enforcement  is  dependent  on 
violations  of  defined  DOE  Nuclear 
Safety  Requirements  rather  than  the 
occurrence  of  a  “nuclear  incident”.  To 
the  extent  the  term  “nuclear  incident” 
must  be  defined  for  purposes  of  part 
820,  it  will  have  the  same  meaning  as 

in  the  Act.  See  10  CFR  820.2(b).  In  sum, 
a  definition  of  “nuclear  incident”  is  not 
required  under  part  820. 

n.  Definition  of  DOE  official.  One 
comment  expressed  con^sion  regarding 
w'ho  may  be  a  DOE  Official  for  purposes 
of  actions  required  under  part  820.  DOE 
Officials  could  include  the  Director  of 
Enforcement  for  PAAA  investigation 
and  enforcement  decisions:  the  General 
Counsel  for  an  interpretation  of  a 
requirement;  the  appropriate  Secretarial 
Officer  for  an  exemption;  the  Deputy 


Assistant  Secretary  for  Naval  Reactors 
for  activities  and  facilities  covered 
under  E.0. 12344,  42  U.S.C.  7158  note; 
and  the  Presiding  Officer  for  an 
enforcement  adjudication  decision. 

i.  Definition  of  director.  The  proposed 
definition  of  Director  referred  to  the 
Director  of  the  Office  of  Nuclear  Safety. 
As  a  result  of  internal  reorganization 
since  the  issuance  of  the  proposal,  this 
reference  is  no  longer  accurate.  The 
definition  has  been  revised  to  refer  to 
the  DOE  Official  to  whom  the  Secretary 
has  assigned  the  authority  to  issue 
Notices  of  Violation  under  subpart  B  of 
part  820. 

2.  DOE  Enforcement  Process 

a.  NBC  as  model.  Comments  to  both 
the  NOI  and  the  NOPR  questioned 
whether  the  NRC  enforcement  program 
should  be  used  as  the  model  for  the 
EXDE  enforcement  program  because  of 
the  difference  between  NRC  licensees 
and  DOE  contractors.  It  is  argued  that 
DOE  contractors  have  no  economic 
incentive  to  violate  requirements 
whereas  NRC  licensees  may  have  an 
incentive  to  violate  retirements  or 
license  conditions  in  order  to  keep  their 
facilities  in  operation  and  producing 
income.  Extending  the  argument, 
commenters  assert  that  DOE  contractors 
will  not  violate  requirements  with  the 
same  degree  of  willfulness  as  would  a 
violator  with  a  financial  incentive.  In 
short,  the  thrust  of  the  comments  is  that 
the  DOE  liability  and  penalty  provisions 
and  piolicy  should  be  more  lenient  than 
NRC’s. 

DOE  considered  and  responded  to 
this  issue  in  the  NOPR.  The  NOPR 
indicated  that  Congress  enacted  the  • 
PAAA  penalty  provisions  to  provide 
additional  safety  incentives  for  DOE 
contractors.  DOE  generally  adopted  the 
NRC  system  so  that  it  could  consider  the 
unique  circumstances  that  might  be 
present  in  the  DOE  contractor  system 
and  mitigate  or  escalate  the  base  penalty 
as  appropriate.  The  differences  between 
NRC  licensee  and  DOE  contractor 
situations  have  been  recognized.  DOE 
believes  that  flexibility  in  the 
enforcement  policy  will  allow  it  to 
consider  all.  relevant  factors  that  may 
have  a  bearing  on  the  circumstances  of 
a  violation.  Further,  DOE  questions  the 
underlying  premise  to  the  claim  that 
there  is  never  a  financial  incentive  to 
operate  facilities  at  variance  with 
applicable  DOE  Nuclear  Safety 
Requirements.  For  example,  award  fee 
production  objectives  may  provide 
sufficient  incentive  to  operate  in  a 
noncompliance  condition  in  order  to 
meet  production  goals. 

b.  DOE  enforcement  program  and 
policy.  The  proposed  DOE  enforcement 


program  and  policy  were  discussed  at 
length  in  the  NOPR  in  response  to  NOI 
comments.  Several  comments  have  been 
offered  to  improve  the  process.  One 
comment  suggested  that  DOE  should 
provide  alternate  dispute  resolution  and 
encourage  the  use  of  settlement 
conferences  to  avoid  protracted 
litigation  on  contested  violations  or  to 
settle  uncontested  issues.  EKDE  agrees 
with  this  comment.  That  is  why  an 
informal  enforcement  conference  may 
be  provided  prior  to  issuance  of  a 
Preliminary  Notice  of  Violation  (10  CFR 
820.22),  settlement  conferences  are 
encouraged  at  any  time  during  the 
enforcement  process  (10  CFR  820.23(a)), 
and  a  mechanism  exists  for  Consent 
Orders  (10  CFR  820.23(b)).  However, 
one  comment  stated  that  it  was 
unlawful  and  inappropriate  to  “compel” 
attendance  at  an  informal  conference. 
EX3E  believes  that  not  only  is  it  lawful 
to  compel  attendance  by  subpoena  of 
any  person  who  may  have  violated  a 
DOE  Nuclear  Safety  Requirement,  but  it 
would  be  in  that  person's  best  interests 
to  attend  to  present  facts  which  might 
have  a  crucial  bearing  on  the 
enforcement  investigation  or  the 
consideration  of  an  appropriate  penalty. 

More  importantly,  DOE  may  want  to 
compel  attendance  at  an  informal 
conference  of  persons  who  may  have 
significant  information  concerning  the 
alleged  violation  and  who  may  only 
produce  that  information  under  the 
power  of  a  subpoena.  In  this  regard,  one 
comment  requested  that  such 
information  produced  at  an  informal 
conference  be  considered  confidential. 
DOE  notes  that  these  informal 
conferences  are  predecisional.  They  will 
not  normally  be  open  to  the  public  and 
there  will  be  no  transcript.  See  10  CFR 
820.22.  While  minutes  of  the  conference 
will  be  written  and  maintained  by  DOE, 
proper  requests  for  confidentiality  or 
privilege  will  be  considered  and  granted 
if  appropriate. 

It  has  oeen  suggested  that  DOE  PAAA 
enforcement  should  only  be  used  for 
extraordinary  or  egregious  occurrences. 
While  the  comment  did  not  expound  on 
this  suggestion,  DOE  believes  it  has  its 
roots  in  the  same  concerns  that  led  to  a 
number  of  NOI  comments.  That  is,  DOE 
should  recognize  its  supervisory 
responsibility  at  DOE  facilities;  CKDE 
should  recognize  the  contractor  funding 
limitations  for  needed  improvements  at 
these  facilities;  DOE  should  recognize 
its  role  in  creating  the  noncompliance 
situation;  DOE  should  recognize  that 
contractors  might  not  be  in  sufficient 
control  of  a  situation  or  have  proper 
knowledge  of  applicable  requirements: 
and  DOE,  as  mandated  by  the  PAAA, 
should  take  into  account  the  “ability  to 
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pay”  and  the  "effect  on  ability  to 
continue  to  do  business”  in  determining 
the  amount  of  any  civil  penalty.  As 
indicated  in  the  NOPR,  EKDE  has 
considered  all  of  these  concerns  in  its 
adoption  of  the  General  Statement  of 
Enforcement  Policy.  The  DOE 
enforcement  policy  has  sufficient 
flexibility  to  permit  DOE  to  be  firm  but 
fair  in  the  exercise  of  its  authority  so 
that  all  relevant  mitigation  factors  are 
considered.  DOE's  consideration  of 
these  matters  in  the  enforcement 
deliberative  process  is  a  compelling 
reason  why  the  contractor  should  attend 
the  informal  conference. 

A  number  of  comments  were 
submitted  with  respect  to  PAAA 
enforcement  remedies.  Several 
comments  urged  sanctions  other  than 
civil  or  criminal  penalties  for  lesser 
violations— e.g.,  warning  letters, 
contract  penalties.  The  DOE 
enforcement  process  does,  however,  . 
provide  alternative  resolution 
mechanisms.  DOE  can  terminate 
investigations,  enter  into  Consent 
Orders  which  might  prescribe  other 
appropriate  remedies  and  corrective 
actions,  and  issue  Compliance  Orders  to 
mandate  appropriate  remedies  for 
existing  or  potential  violations.  In 
addition,  the  DOE  enforcement  policy 
permits  DOE  to  refrain  ffom  issuing  a 
Notice  of  Violation  or  a  civil  penalty  in 
the  exercise  of  its  discretion.  See  part 
820  appendix  VIII.D.  In  appropriate 
minor  and  isolated  occurrences,  DOE 
will  use  its  discretion  to  rehrain  from 
issuing  Notices  of  Violation  and  treat 
the  violation  as  a  "noncompliance” 
which  will  be  identified,  evaluated,  and 
tracked  to  determine  generic  or  specific 
compliance  problems.  These 
alternatives  provide  a  positive  response 
to  commenters  on  this  issue  since  it  is 
clear  that  to  provide  only  contract 
remedies  for  violations  would  be 
inconsistent  with  the  PAAA  authority 
granted  by  Congress. 

An  available  remedy  in  the  DOE 
enforcement  process  is  the 
“modification,  suspension,  or  recision 
of  a  contract”.  See  10  CFR  820.2.  One 
comment  stated  that  this  remedy  was 
not  authorized  by  PAAA.  While  it  is 
correct  that  PAAA  subjected  contractors 
to  civil  penalties  for  violations  of  DOE 
Nuclear  Safety  Requirements,  the 
Secretary  has  independent  power  under 
the  AEA  and  the  EOE  Act  to  authorize 
contract  sanctions  such  as  modification 
or  termination.  Thus,  these  sanctions 
may  be  incorporated  in  an  enforcement 
action  if  properly  authorized  by  the 
Secretary. 

Other  comments  were  directed  at 
ways  to  improve  the  DOE  enforcement 
program  which  were  outside  the  rule  or 


the  policy,  such  as  (1)  ensure  proper 
training  of  investigators,  (2)  establish  a 
program  to  disseminate  information  of 
violations  to  all  contractors,  and  (3) 
provide  internal  procedures  to  ensure 
enforcement  consistency.  EKDE 
appreciates  these  comments  and  will 
encourage  suggestions  for  improvements 
at  all  times.  The  above  comments  will 
be  duly  considered  in  the  establishment 
of  the  DOE  enforcement  program.  The 
processes  and  procedures  of  the  DOE 
enforcement  program  will  be  set  forth  in 
the  DOE  Enforcement  Manual.  This 
Manual  will  be  available  to  the  public 
and  DOE  encourages  suggestions  to 
improve  these  processes  for 
enforcement. 

c.  Information  requirements.  Section 
820.11  imposes  requirements  on 
persons  required  to  provide  information 
to  or  maintain  information  for  DOE — 
i.e.,  the  information  must  be  complete 
and  accurate  in  all  material  respects; 
and  the  information  pertaining  to  a 
violation  of  a  DOE  Nuclear  Safety 
Requirement,  a  Nuclear  Statute,  or  the 
AEA  must  not  be  concealed  or 
destroyed.  Several  comments  were 
raised  regarding  the  parameters  of  these 
retirements. 

Comments  suggested  that  DOE  should 
adopt  a  due  diligence  standard 
regarding  the  completeness  and 
accuracy  of  information  that  might  be 
reviewed  or  inspected  by  DOE.  The 
thrust  of  this  comment  is  that,  despite 
the  best  efforts  of  a  contractor  to 
develop  and  maintain  complete  and 
accurate  information  in,  for  instance, 
design  basis  documentation,  that 
information  may  not  be  adequately 
controlled  due  to  the  passage  of  time 
and  changes  to  structures,  systems,  and 
components. 

The  short  answer  to  this  comment  is 
that  information  required  by  DOE  to  be 
developed  and  maintained  because  of 
its  safety  significance  will  be  required  to 
be  controlled  despite  revisions  to  the 
activities  over  time  which  are  the 
subject  of  the  information. 

Requirements  on  design  basis,  safety 
analyses,  and  other  safety  significant 
information  will  be  established  by  DOE 
and  will  address  the  type,  quantity,  and 
time  requirements  of  information  that 
must  be  controlled.  Any  violation  of 
these  information  requirements  will 
subject  the  violator  to  PAAA  civil  ' 
penalties.  Circumstances  concerning  the 
type,  quantity,  timing,  control 
procedures,  etc.,  relating  to  the 
information  will  be  factors  to  be 
considered  in  the  assessment  and 
adjustment  of  a  civil  penalty. 

For  example,  if  initially  inaccurate  or 
incomplete  information  is  corrected 
before  detection  of  or  reliance  on  that 


information  by  DOE  and  a  full  factual 
accounting  is  made,  enforcement  action 
will  not  normally  be  taken.  DOE’s 
emphasis  will  be  on  the  prompt 
identification  and  correction  of 
inaccurate/incomplete  information  by 
contractors.  Similarly,  if  initially 
accurate  information  is  later  rendered 
inaccurate/incomplete  by.  subsequent 
events,  such  as  newly  discovered 
information  or  technology  advances,  an 
enforcement  action  normally  will  not  be 
taken  if  the  outdated  information  is 
identified  and  corrected  in  a  timely 
manner  by  the  contractor.  On  the  other 
hand,  if  DOE  discovers  or  relies  on  the 
outdated  information  before  it  is 
corrected,  an  enforcement  action 
normally  will  be  taken.  In  short,  a 
contractor  has  an  affirmative  duty  to 
update  and  maintain  all  information 
that  is  pertinent  to  nuclear  safety. 

The  circumstances  surrounding  a 
failure  to  correct  will  be  considered  in 
the  determination  of  the  appropriate 
enforcement  action  or  penalty. 
Circumstances  which  may  be 
considered  include:  Significance  of 
misinformation,  opportunity  and  means 
to  detect,  timeliness  of  detection  and 
correction,  controls  on  development  and 
maintenance  of  information,  and  other 
incidents  of  misinformation.  In  sum, 
violations  for  failure  to  develop, 
maintain,  or  provide  required 
information  will  be  considered  on  a 
case-by-case  basis  taking  into  account 
the  facts  and  circumstanc-es  of  the 
violation.  EKDE  will  reasonably  enforce 
these  violations  to  ensure  that 
contractors  have  implemented  effective 
processes  to  adequately  develop, 
maintain,  and  control  information  that 
is  significant  to  the  safe  conduct  of  their 
nuclear  activities. 

d.  Special  report  orders.  Any  DOE 
Official,  as  defined  above,  may  issue  a 
Special  Report  Order  (SRO).  The  SRO 
would  require  any  person  involved  in  a 
nuclear  activity  or  otherwise  subject  to 
the  jurisdiction  of  DOE  to  file  a  special 
report  providing  information  relating  to 
a  DOE  Nuclear  Safety  Requirement,  the 
AEA,  or  a  Nuclear  Statute.  See  10  CFR 
820.8(b).  One  comment  questioned 
DOE’s  authority  to  issue  SROs  which 
are  required  to  be  enforced  pursuant  to 
a  United  States  District  Court  order  per 

820.8(g). 

The  authority  for  DOE  to  issue  SROs 
is  found  in  the  General  Authority 
provisions  of  the  AEA.  In  Sec.  161(c), 
DOE  is  authorized  to  “make  such 
studies  and  investigations,  obtain  such 
information,  and  hold  such  meetings  or 
hearings  as  the  Commission  may  deem 
necessary  or  proper  to  assist  it  in 
exercising  any  authority  provided  in 
this  Act,  or  in  the  administration  or 
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enforcement  of  this  Act,  or  any 
regulations  or  orders  issued  thereunder. 
For  such  purposes,  the  Commission  is 
authorized  to  administer  oaths  and 
affirmations,  and  by  subpoena  to  require 
any  person  to  appear  and  testify  or 
appear  and  produce  documents,  or  both, 
at  any  designated  place.”  42  U.S.C. 
2201(c).  The  authority  in  Sec.  161  has 
been  generally  granted  to  DOE  pursuant 
to  Sec.  104(h)  of  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5801  et  seq.),  and  Sec.  301  of  the 
DOEOA.  Sw  also  Senate  Report  No.  93- 
980,  93d  Cong.,  2d  Sess.,  82-85  (1974). 
Sec.  642  of  the  DOEOA  also  authorizes 
the  Secretary,  in  the  absence  of  an 
express  prohibition,  to  delegate 
functions  to  DOE  officers  and 
employees  and  to  authorize  “such 
successive  redelegations  of  such 
functions  within  the  Department  as  he 
may  deem  to  be  necessary  or 
appropriate.” 

3.  Regulatory  Exemptions/ 

Interpretations 

a.  Exemptions  from  DOE  nuclear 
safety  requirements.  Processes  for 
exemption  relief  from  DOE  Nuclear 
Safety  Requirements  are  set  forth  in 
subpart  E  to  part  820.  It  provides  criteria 
and  procedures  for  exemptions  which 
are  to  be  considered  and  granted  if 
appropriate  by  the  Secretarial  Officer 
who  is  primarily  responsible  for  the 
activity  from  which  relief  is  requested. 

If  relief  is  requested  by  a  nuclear  entity 
from  provisions  of  proposed  10  CFR 
parts  834  or  835,  the  exemption  must  be 
considered  and  granted  if  appropriate 
by  the  Assistant  Secretary  for 
Environment,  Safety  and  Health. 

A  few  of  the  criteria  have  been 
clarified  in  the  final  subpart  E.  These 
clarifications  provide  more  detail  on  the 
special  circumstances  that  may  be 
considered  by  the  Secretarial  Officer 
when  making  exemption 
determinations.  For  example. 

§  820.62(d)  has  been  revised  to  provide 
temporary  relief  from  the  application  of 
specified  DOE  Nuclear  Safety 
Requirements  when  it  can  be 
demonstrated  that  special  circumstances 
exist  (e.g.,  a  piece  of  redundant 
equipment  breaks  down  and  operational 
status  is  needed  to  comply  with 
technical  specifications)  and  the 
contractor  is  taking  good  faith  actions  to 
achieve  compliance  (e.g.,  the  part  has 
been  ordered  expeditiously).  However, 
temporary  relief  can  only  be  granted  by 
the  Secretarial  Officer  when  all  the 
criteria  of  820.62  have  been 
demonstrated — i.e.,  (a)  authorized  by 
law.  (b)  no  undue  risk  to  human  health 
or  safety,  (c)  consistent  with  safe 


operation  of  the  facility,  and  (d)  special 
circumstances  exist. 

Several  comments  faulted  the 
exemption  criteria,  maintaining  it  does 
not  provide  relief  in  circumstances 
where  scheduling.  DOE  funding,  or 
other  IX)E  activities  contributed  to  the 
noncompliance  condition.  The 
exemption  relief  is  either  granted  or 
denied  based  on  considerations  of:  (1) 
Whether  the  relief  would  be  authorized 
by  law;  (2)  whether  the  relief  would 
present  an  undue  risk  to  human  health 
or  safety;  (3)  whether  the  relief  would 
result  in  a  condition  that  is  consistent 
with  the  safe  operation  of  a  nuclear 
facility;  and  (4)  whether  other  specified 
special  circumstances  exist  to  grant  the 
relief.  While  time,  money,  and  DOE 
contributions  may  be  factors  in  the 
exemption  considerations,  the  overall 
exemption  must  be  consistent  with  and 
based  on  the  factors  in  §  820.62.  The 
Secretarial  Officer  must  also  utilize  any 
procedures  deemed  necessary  and 
appropriate  to  administratively  process 
and  consider  the  exemption. 

By  issuing  DOE  Nuclear  Safety 
Requirements  through  the  rulemaking 
process,  E)OE  is  sending  a  strong 
message  that  it  believes  these 
requirements  are  important  to  nuclear 
safety  and  that  exemptions  should  only 
be  granted  if  they  do  not  unduly 
jeopardize  health  and  safety.  Factors  of 
time  and  money  are  secondary 
considerations  after  it  has  been 
determined  that  the  relief  is  authorized 
by  law  and  the  exemption  would  not 
compromise  health  or  safety. 

However,  IX)E  recognizes  that,  in 
some  cases,  it  may  be  necessary  to 
phase-in  full  compliance  with  certain 
requirements.  For  that  reason,  several 
requirements  in  proposed  10  CFR  parts 
830  and  835  provide  expressly  for 
implementation  plans  to  be  submitted 
by  contractors  and  approved  by  IX)E. 
Where  there  is  no  express  provision  for 
an  implementation  plan,  it  may  be 
necessary  to  seek  an  exemption  for 
phasing-in  compliance.  Subpart  E  has 
been  revised  to  provide  in  §  820.65  that 
DOE  has  the  discretion  to  make  an 
expedited  exemption  determination  for 
implementation  plans  reasonably 
demonstrating  that  full  compliance  will 
be  achieved  within  two  years.  The 
exemption  process  is  expedited  by 
eliminating  the  requirement  to 
-  determine  that  special  circumstances 
exist.  Any  implementation  plan 
indicating  that  full  compliance  with 
specified  requirements  will  not  be 
achieved  within  two  years  must  seek  an 
exemption  to  those  requirements 
pursuant  to  the  regular  exemption 
process  (that  is.  special  circumstances 
must  be  demonstrated). 


One  comment  stated  that  a  denial  of 
an  exemption  request  should  be  based 
on  valid  scientific  evidence  and  not  be 
based  merely  on  the  discretion  of  the 
Secretarial  Officer.  DOE  concludes  that 
the  requirement  that  the  exemption 
decision:  (1)  Be  in  writing.  (2)  set  forth 
the  reasons  for  the  decision,  and  (3)  be 
filed  with  the  Office  of  the  Elocketing 
Clerk  will  provide  sufficient  safeguards 
against  arbitrary  decisionmaking. 

It  was  also  suggested  that  subpart  E 
provide  an  appeal  procedure  from 
adverse  exemption  decisions  by  the 
Secretarial  Officers.  The  rule  has  been 
revised  to  provide  an  appeal  to  the 
Secretary  fiom  exemption  decisions  by 
a  Secretarial  Officer.  See  10  CFR  820.66. 
Accordingly,  the  final  rule  provides  that 
within  fifteen  (15)  days  of  the  filing  of 
an  exemption  decision  by  a  Secretarial 
Officer,  the  person  requesting  the 
exemption  may  file  a  Request  to  Review 
with  the  Secretary,  or  the  Secretary  may 
decide,  sua  sponte,  to  review.  If  no 
Request  to  Review  is  filed  or  the 
Secretary  does  not  decide  to  review  sua 
sponte  within  15  days,  the  exemption 
decision  becomes  a  Final  Order.  If 
action  is  taken  to  review,  the  Secretary 
shall  have  thirty  (30)  days  (unless 
extended  in  writing)  to  review  the 
exemption  decision  and  any  requested 
relief.  If  the  Secretary  takes  no  action, 
then  the  decision  becomes  a  Final  Order 
at  the  end  of  the  30  day  period.  If  the 
Secretary  takes  action,  then  the 
Secretary’s  decision  will  constitute  a 
Final  Order  when  it  is  filed. 

b.  Interpretations  of  DOE  nuclear 
safety  requirements.  Pursuant  to  subpart 
D  part  820,  the  General  Counsel  is 
responsible  for  formulating  and  issuing 
any  interpretation  concerning  the  AEA, 
a  Nuclear  Statute,  or  DOE  Nuclear 
Safety  Requirements  and  all 
interpretations  must  be  filed  with  the 
Office  of  the  Docketing  Clerk.  Most 
comments  on  this  procedural 
mechanism  concerned  the  adequacy  of 
this  interpretation  process  in  terms  of 
consistency,  technical  adequacy, 
finaliW,  and  continuing  validity. 

DOE  believes  that  consistency  of 
interpretations  is  ensured  by  having  the 
General  Counsel  develop  and  issue  the 
interpretation.  A  federal  agency’s  legal 
office  is  normally  the  organization 
responsible  for  issuing  opinions  on  or 
interpretations  of  legal  requirements 
applicable  to  or  promulgated  by  that 
agency.  This  helps  assure  consistency 
and  legal  accuracy.  Filing  the 
interpretations  in  an  appropriate  docket 
file  in  the  Office  of  the  Docketing  Clerk 
also  assures  consistency  by  having  a 
central,  accessible,  and  lasting 
repository  for  the  interpretations.  This 
file  will  be  open  to  contractors  and  the 


43686  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


public  except  for  classified  or  privileged 
opinions. 

The  General  Counsel  will  not 
formulate  or  issue  interpretations  on 
technical  matters  without  appropriate 
technical  input  from  DOE  Field  or 
Headquarters  personnel.  Section  820.52 
permits  the  General  Counsel  to  utilize 
any  procedure  which  is  appropriate  to 
comply  with  these  responsibilities.  A 
requirement  mandating  that  the  General 
Counsel  utilize  appropriate  technical 
resources,  as  one  comment  urged,  is  not 
considered  necessary  as  DOE 
concurrences  on  technical  matters  are  a 
normal  internal  function  for  adequacy, 
accuracy,  and  consistency.  These 
normal  internal  reviews  are  DOE 
administrative  functions  that  do  not 
need  to  be  prescribed  by  regulatory 
requirements. 

Finally,  one  comment  urged  a  process 
to  review  and  validate  past 
interpretations.  The  validation  of  past 
interpretations  will  be  a  continual 
process  through  the  issuance  of 
interpretations,  the  development  and 
implementation  of  new  or  revised 
regulations,  and  the  request  for  new 
interpretations  based  on  changed 
conditions.  These  processes  are 
sufficient  to  assure  the  continued 
validity  of  past  interpretations. 

4.  Enforcement  Adjudication 

a.  Notices  of  violation.  A  PAAA 
enforcement  adjudication  begins  when 
DOE  issues  a  Preliminary  Notice  of 
Violation  and  a  reply  is  filed  pursuant 
to  the  provisions  of  10  CFR  820.24. 

After  reviewing  the  reply,  DOE  may 
issue  a  Final  Notice  of  Violation  which, 
if  contested,  initiates  an  enforcement 
hearing  process.  See  10  CFR  820.25, 
820.26.  It  is  noted  that  in  the  proposed 
rule,  this  hearing  process  was  termed  a 
“PAAA  adjudication."  In  the  final  rule, 
this  hearing  process  is  called  an 
“enforcement  adjudication”  since  the 
term  is  more  generally  understood  in 
legal  nomenclature. 

One  comment  suggested  that  the 
procedures  for  the  issuance  of 
preliminary  and  final  notices  of 
violation  be  combined  and  that  a  single 
Notice  of  Violation  be  issued.  However, 
three  things  are  accomplished  by  the 
issuance  of  a  Preliminary  Notice  of 
Violation  (PNOV).  First,  the  respondent 
may  terminate  the  enforcement  action 
by  agreeing  to  comply  with  the 
proposed  remedy  and  waiving  any  right 
to  contest  the  notice  or  the  remedy  prior 
to  issuance  of  a  Final  Notice  of 
Violation.  Second,  DOE  may  terminate 
the  enforcement  action  upon 
consideration  of  the  reply  to  the  PNOV. 
Third,  the  PNOV  provides  a  vehicle  for 
settlement  conferences  to  be  held  at  any 


time  which  may  facilitate  resolution  of 
some  or  all  of  the  matters  in 
controversy.  These  could  be  substantial 
accomplishments  served  by  the  PNOV. 

Another  comment  noted  that  the 
provisions  for  the  issuance  of  Notices  of 
Violation  did  not  set  forth  requirements 
as  to  what  should  be  specified  in  the 
notices — i.e.,  what  nuclear  safety  or 
statutory  requirements  were  violated 
and  the  facts  surrounding  the  violation. 
DOE  agrees  that  the  alleged  violator 
should  be  provided  sufficient  facts  in 
the  notice  in  order  to  effectively  reply 
or  consider  the  other  available  options. 
That  is  why  the  definition  of 
“Preliminary  Notice  of  Violation”  and 
“Final  Notice  of  Violation”  in  §  820.2(a) 
s{)ecified  the  facts  that  were  required  in 
the  notices.  Both  §§  820.24  and  820.25 
have  been  clarified  to  ensure  that  proper 
information  similar  to  §  820.2(a)  is 
specified  in  the  notices  of  violation. 

One  comment  stated  that  Notices  of 
Violation  should  disclose  the  federal 
court  action  that  is  required  by  42 
U.S.C.  2282a(c)(3)  for  DOE  to  obtain  an 
order  of  judgment  for  an  unpaid 
assessment.  DOE  does  not  believe  it  is 
appropriate  or  required  to  inform  the 
respondent  that  if  it  elects  to  waive 
further  legal  proceedings  and  the  civil 
penalty  is  assessed  but  not  paid,  further 
federal  coiul  judicial  review  is  required 
when  DOE  seeks  judicial  authority  to 
enforce  the  assessment. 

Judicial  review  of  final  administrative 
decisions  is  always  available  by  law  (5 
U.S.C.  702)  and  usually  is  provided  in 
individual  statutes.  PAAA  provides  this 
right,  and  DOE  recognizes  this  right  of 
judicial  review  in  10  CFR  820.25(b)(2). 

If  the  Final  Notice  of  Violation  contains 
a  civil  penalty,  it  will  request  that  the 
respondent  elect:  (1)  To  waive  further 
proceedings;  (2)  to  request  an  on-the- 
record  adjudication;  or  (3)  to  notify  DOE 
of  the  intent  to  seek  judicial  review. 
Accordingly,  the  elections  available  to 
the  respondent  in  the  Final  Notice  of 
Violation  are  fully  consistent  with  APA 
and  PAAA  provisions. 

As  originally  proposed,  replies  to 
notices  of  violation  were  required  to  be 
filed  within  15  days.  One  comment 
complained  that  this  was  insufiicient 
time  to  file  a  reply,  particularly  if  the 
enforcement  matter  is  technical  and 
complex.  DOE  agrees  that  15  days  is 
insufficient  to  respond  to  notices  of 
violation  because  the  reply  must 
respond  to  the  factual  and  legal  issues 
raised  in  the  notice.  Accordingly,  the 
time  limit  for  reply  in  10  CFR  820.24(b) 
and  820.25(b)  has  been  changed  to  30 
days.  Since  the  respondent  should  have 
been  apprised  of  the  facts  siirrounding 
the  notice  by  reason  of  the  investigation 
and  the  informal  conference,  30  days 


should  be  sufficient  in  almost  all  cases. 

If  more  time  is  needed  because  of  the 
complexity  or  new  issues,  the 
respondent  could  request  an  extension 
from  the  Director  upon  good  cause 
shown. 

An  election  to  initiate  an  on-the- 
record  adjudication  is  only  available  if 
the  Final  Notice  of  Violation  contains  a 
civil  penalty.  One  comment  indicated 
that  an  enforcement  adjudication  should 
also  be  available  if  the  notice  did  not 
contain  a  civil  penalty  because  the 
adverse  implications  of  even  a  minor 
violation  might  impact  contract  award 
fees.  As  a  legal  matter,  however,  the 
PAAA  authorized  on-the-record 
adjudication  only  when  civil  penalties 
were  assessed.  See  AEA  Sec.  234A.  As 
a  practical  matter,  it  is  unlikely  that  a 
minor  violation  without  a  civil  penalty 
assessed  could  affect  contract  award 
fees  to  such  an  extent  that  a  contractor 
would  be  willing  to  engage  in  protracted 
litigation  in  a  attempt  to  vindicate  its 
position.  In  order  to  conserve  scarce 
DOE  £md  judicial  resources.  Congress 
did  not  authorize  adjudication  under 
these  circumstances.  Thus,  an  on-the- 
record  enforcement  adjudication  is  only 
available  as  a  remedy  option  if  civil 
penalties  are  assessed. 

In  the  same  vein,  one  comment 
suggested  that  nonprofit  and 
educational  contractors  exempt  from 
civil  penalties  in  accordance  with  10 
CFR  820.20(b),  should  also  have  the 
right  to  an  enforcement  adjudication 
because  they  might  be  subject  to 
criminal  penalties.  Notwithstanding  the 
fact  that  exempt  contractors  do  not  have 
a  right  to  an  enforcement  adjudication, 
they  will  have  a  right  to  trial  and  the 
other  rights  accorded  defendants  in  the 
criminal  justice  system  if  and  when  they 
become  subject  to  criminal  sanctions. 
Their  right  to  appropriately  answer  and 
defend  the  charges  against  them  is  thus 
fully  protected. 

y^other  comment  stated  that  the  right 
te  an  enforcement  adjudication  should 
be  expanded  to  include  those  persons 
who  are  not  respondents  to  a  Notice  of 
Violation  but  might  be  required  to  take 
or  reftain  finm  required  actions 
pursuant  to  a  Consent  Order  or  any 
other  settlement  of  an  enforcement 
matter.  This  might  include  suppliers  or 
subcontractors  who  might  be  affected  by 
the  actions  required  to  resolve  a 
violation  of  a  contractor.  While  EMDE 
recognizes  that  these  persons  might  be 
aftected  by  actions  required  to  resolve 
contractor  violations,  their  remedy  lies 
not  in  the  EXDE  enforcement  process  but 
in  contract  terms  and  conditions  that 
address  disputes  or  changed  conditions. 
If  a  supplier  or  subcontractor  commits  a 
violation  of  a  DOE  Nuclear  Safety 
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Requirement  and  becomes  subject  to  a 
PAAA  civil  penalty,  as  discussed  above, 
then  it  will  have  the  right  to  an 
enforcement  adjudication.  Similarly,  if  a 
person  could  be  liable  for  payment  of 
part  or  all  of  the  penalty  assessed 
against  the  respondent,  then  it  could 
petition  the  Presiding  Officer  to 
intervene  as  a  party  in  the  enforcement 
adiudication.  ^e  10  CFR  820.37(a). 

D.  Prehearing  procedures.  If  a 
respondent  files  a  request  for  an  on-the- 
record  adjudication,  an  enforcement 
adjudication  is  initiated  and  an 
administrative  law  judge  is  appointed  to 
preside.  Section  820.27  requires  the 
respondent  must  also  file  a  written 
answer  to  the  Final  Notice  of  Violation. 
As  originally  proposed,  the  answer  was 
due  at  the  same  time  the  request  was 
filed — that  is,  within  15  days  of  the 
Final  Notice  of  Violation.  Several 
.  comments  indicated  that  this  was 
insufficient  time  to  file  an  answer.  EXDE 
agrees  that  further  time  should  be 
allowed.  Since  §  820.25(b)  has  been 
revised  to  provide  30  days  for  an 
election  to  be  filed  requesting  an 
enforcement  adjudication,  this  will  ■ 
effectively  revise  §  820.27(a)  to  provide 
30  days  for  an  answer  to  be  filed 
responding  to  the  Final  Notice  of 
Violation. 

Once  an  answer  has  been  filed,  the 
Presiding  Officer  will  establish  a 
schedule  and  direct  the  parties  to 
appear  at  a  prehearing  conference. 
Discovery  beyond  the  exchange  of 
witness  lists  and  documents,  including 
oral  depositions,  may  be  permitted  by 
the  Presiding  Officer  based  on  a 
consideration  of  the  factors  set  forth  in 
10  CFR  820.28(f).  One  comment 
interpreted  this  provision  as  precluding 
discovery  against  DOE.  This 
interpretation  is  incorrect.  A  full  range 
of  discovery  will  be  available  against 
DOE  upon  a  proper  showing  to  the 
Presiding  Officer. 

c.  Ex  parte  discussions/separation  of 
functions.  Once  a  respondent  has 
requested  an  enforcement  adjudication, 
ex  parte  and  separation  of  function 
requirements  preclude  discussions 
about  the  merits  of  the  case  between  the 
Presiding  Officer  (the  DOE  Official 
responsible  for  adjudication 
decisionmaking)  and  any  party  to  the 
proceeding,  including  any  DOE  staff 
member  who  performs  an  investigative 
or  prosecutorial  function  in  that  specific 
proceeding  or  any  factually  related 
proceeding.  See  10  CFR  820.35  and 
820.3.  One  comment  suggested  that  the 
distinction  between  the  time  an  on-the- 
record  enforcement  adjudication  is 
“requested”  in  §  820.3(a)  and  the  time 
an  adjudication  is  “commenced”  in 
§  820.3(b)  should  be  clarified.  DOE 


agrees  that  this  distinction  could  be 
confusing  and  thus  has  revised 
§  820.3(b)  to  reflect  the  ex  parte 
prohibition  against  the  Director  once  an 
adjudication  has  been  “requested”. 

d.  Evidentiary  matters  during 
investigation  or  hearing.  Part  820.8 
allows  a  EKDE  Official  to  obtain 
information  or  evidence  for  the  full  and 
complete  investigation  of  any  matter 
related  to  a  EKDE  nuclear  activity  and,  in 
particular,  to  determine  compliance 
with  applicable  DOE  Nuclear  Safety 
Requirements.  This  section  has  been 
clarified  to  indicate  that  the  taking  of 
information  or  evidence  by  DOE 
O^icials  is  not  limited  to  only  those 
matters  that  will  result  in  enforcement 
actions.  For  example,  DOE  Officials 
have  the  authority  to  subpoena 
documents  to  obtain  information  to 
support  exemption  or  interpretation 
decisions  requested  pursuant  to  the 
provisions  of  subparts  D  or  E. 

Section  820.8(j)  is  discretionary  in 
terms  of  whether  subpoenaed 
statements  or  testimony  during  an 
investigation  will  be  recorded.  One 
comment  suggested  that  all  testimony 
compelled  by  subpoena  during  an 
enforcement  investigation  should  be 
recorded  and  that  the  witness  should  be 
provided  with  the  transcript.  The 
purpose  of  discretionary  recording  is 
that  during  an  investigation  it  mi^t  be 
more  effective  to  gather  factual 
information  by  an  informal 
interrogation.  Certain  witnesses  feel 
more  inclined  to  give  complete  and 
accurate  information  if  their  statements 
are  not  under  oath  and/or  recorded. 
Other  witnesses  may  have  no  personal 
knowledge  of  factual  matters  but  may 
identify  others  who  do  have  knowledge. 
Such  interviews  are  brief  and  need  not 
be  recorded  to  preserve  the  information. 
It  is  therefore  unduly  costly  and 
cumbersome  to  hamper  the  investigative 
process  in  the  manner  proposed.  It  is 
thus  appropriate  to  give  the  DOE 
Official  discretion  in  the  DOE  fact¬ 
finding  mission.  If  witness’  statements 
are  to  be  used  at  an  enforcement 
adjudication,  they  must  be  in  writing 
and  verified  by  the  witness.  When 
placed  into  evidence,  these  statements 
would  be  subject  to  cross-examination 
and  thus  all  defendants’  rights  will  be 
adequately  protected. 

In  this  regard,  10  CFR  820.8  has  been 
clarified  to  indicate  the  distinction 
between  statements  of  a  potential 
witness  and  testimony  of  an  actual 
witness.  Factual  statements  made 
during  investigations  do  not  need  to  be 
recorded.  But  if  those  statements  are  to 
be  used  as  evidence  during  an 
enforcement  adjudication,  they  need  to 
be  in  writing  and  verified,  submitted  as 


prefiled  testimony,  affirmed  under  oath, 
and  subjected  to  cross-examination,  all 
in  accordance  with  the  provisions  of 
§  820.29(c). 

Pursuant  to  10  CFR  820.8(k), 
witnesses  giving  statements  during 
investigations  or  testimony  during 
hearings  can  be  sequestered  during 
examination.  One  comment  raised  a  due 
process  argument  that  all  parties  should 
have  the  right  of  cross-examination  of 
the  sequestered  witness.  However,  the 
purpose  of  sequestration  is  to  exclude 
other  witnesses  and  their  attorneys  from 
the  examination  to  preclude  possible 
collaboration  on  the  factual  issues  or 
otherwise  impair  the  integrity  of  the 
inquiry.  During  an  investigation  there  is 
no  right  of  cross-examination  of 
potential  witnesses  giving  statements. 
During  an  enforcement  adjudication 
hearing,  there  would  normally  be  only 
two  parties — ^DOE  and  the  contractor. 

No  party  would  be  excluded  fi-om  cross- 
examination  of  witnesses’  testimony 
under  these  circumstances. 

In  addition,  since  witnesses’ 
testimony  is  prefiled,  all  witnesses 
know  in  advance  the  basic  positions  to 
be  taken  by  other  witnesses. 

Accordingly,  the  value  of  sequestration 
during  presentation  of  a  case-in-chief  is 
minimal  and  should  only  be  granted  by 
the  Presiding  Officer  when  a  clear  need 
arises  and  a  convincing  case  is  made  by 
one  of  the  parties  that  sequestration  is 
needed  to  develop  a  full  and  complete 
record.  For  example,  EXDE  may  request 
sequestration  of  defense  witnesses  if 
additional  facts  are  disclosed  after  the 
testimony  has  been  filed  that  relate  to 
the  alleged  violation  and  E)OE  wants  to 
question  each  witness  about  those 
newly-discovered  facts.  In  this  situation, 
sequestration  would  allow  DOE  to 
question  each  witness  about  those  facts 
without  fear  that  other  testimony  might 
taint  or  detract  from  the  objectivity  of 
that  witnesses’  testimony.  Similarly, 
intervening  facts  may  have  a  crucial 
bearing  on  a  contractor’s  case  and  it 
might  request  sequestration  of 
prosecution  witnesses  to  preclude 
collaboration  on  or  prejudice  of  those 
factual  matters. 

As  indicated  in  10  CFR  820:29(a), 
hearings  will  be  conducted  in 
accordance  with  the  Federal  Rules  of 
Evidence.  Consistent  with  normal 
practice  in  administrative  hearings,  the 
Presiding  Officer  will  have  broad 
discretion  to  admit  relevant  and 
material  evidence.  Comments  requested 
clarification  or  amplification  regarding 
the  rules  of  evidence  and  the 
examination  of  witnesses.  One  comment 
questioned  whether  the  prohibition  of 
“direct  oral  testimony”  except  as 
permitted  by  the  Presiding  Officer  (see 
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10  CFR  820.29(c))  should  apply  to  oral 
rebuttal  testinuHiy.  Hie  evidentiary 
procedures  established  by  part  820 
recognize  that  in  complex  and  technical 
adjudications  all  parties  should  be  fairly 
apprised  of  the  evidence  supporting  and 
rebutting  their  respective  positions  on 
the  issues.  There  ^ould  be  no 
evidentiary  “surprises’*  and  prefiled 
direct  testimony  and  verified  witness 
statements  should  facilitate  the  fair  and 
expeditious  resolution  of  the  issues. 
However,  the  general  prohibition 
against  oral  direct  testimony  does  not 
apply  to  rebuttal  testimony  which  the 
Presiding  Officer  may  allow  as  a  result 
of  the  cross-examination  of  a  witness. 
Ora)  rebuttal  testimony  would  be 
allowed  in  circumstances  where  cross- 
examination  of  a  witness  reveals  a 
statement  of  fact  or  opinion  that  was  not 
disclosed  in  a  prior  statement  and 
fairness  requires  a  chance  to  present 
rebutting  testimony  through  a  "live” 
witness. 

Section  820.29(d)  states  that  each 
matter  of  controversy  shall  be 
determined  by  the  Presiding  Officer 
upon  a  preponderance  of  the  evidence. 
One  comment  suggested  that  DOE 
should  have  the  burden  of  proving 
violations  by  "clear  and  convincing" 
evidence.  However,  that  standard  of 
proof  is  not  appropriate  for 
administrative  determinations.  It  is  well 
settled  that  generally  an  agency  must 
prove  its  case  by  a  preponderance  of  the 
evidence  and  need  not  meet  the 
additional  burden  of  the  standard  of 
clear  and  convincing  evidence. 

Steadman  v.  SEC,  450  U.S.  91  (1981). 

B.  Enforcement  Policy  Comnnents 

1.  Purpose  of  Enforcement  Policy 

Many  comments  were  received 
regarding  the  overall  fairness  of  the  DOE 
enforcement  policy  and  the  need  to 
ensure  a  consistent  and  equitable 
enforcement  process.  These  comments 
were  centered  on  a  concern  that  DOE’s 
enforcement  authority  might  be  more 
focused  on  implementation  of  punitive 
sanctions  rather  than  the  reasonable 
exercise  of  discretion  and  restraint 
based  on  the  unique  factual 
circumstances  of  the  violation. 

It  is  clear  that  DOE  does  not  intend  to 
exercise  its  enforcement  discretion  in  a 
heavy  handed  and  unreasonable 
manner.  The  Gmieral  Statement  of 
Enforcement  Poficy  (Appendix  A  to  this 
part)  specifically  states  ^at  the  purpose 
of  the  DOE  enforcement  program  is  tO 
promote  and  protect  health  and  safety  at 
DOE  facilities  by  providing  positive 
incentives  for  a  DOE  contractor  to 
promptly  identify,  assess,  report,  and 
correct  nuclear  safety  deficiencies.  DOE 


is  confident  that,  in  most  circumstances, 
these  positive  incentives  will  help 
ensure  compliance,  deter  possible  future 
violations,  and  encourage  the 
continuous  overall  improvement  of 
operations  at  DOE  nuclear  facilities. 

DOE  wants  to  emphatically  restate  and 
reinforce  that  enforcement  dsjective 
with  this  publication  of  the  final 
enforcement  policy. 

The  DOE  goal  in  the  compliance  arena 
is  to  enhance  and  protect  the 
radiological  health  and  safety  of  the 
public  and  workers  at  DOE  facilities  by 
fostering  a  culture  among  both  the  DOE 
line  organizations  and  the  contractors 
that  actively  seeks  not  only  to  attain 
compliance  with  DOE  nuclear  safety 
requirements  but  to  sustain  it.  The  DOE 
enforcement  program  and  policy  have 
been  developed  with  the  express 
purpose  of  achieving  safety 
inquisitiveness  and  voluntary 
compliance.  DOE  will  establish  effective 
administrative  processes  and  positive 
incentives  to  the  contractors  for  the 
open  and  prompt  identification  and 
reporting  of  noncompliances,  and  the 
initiation  of  comprehensive  corrective 
actions  to  resolve  both  the 
noncompliance  conditions  and  the 
program  or  process  deficiencies  that  led 
to  the  noncompliance. 

In  the  development  of  the  DOE 
enforcement  policy,  DOE  recognized 
that  the  reasonable  exercise  of  its 
enforcement  authority  would  reduce  the 
likelihood  of  serious  incidents.  This  can 
be  accomplished  by  providing  greater 
emphasis  on  a  culture  of  safety  in 
existing  DOE  operations,  and  strong 
incentives  for  contractors  to  identify 
and  correct  noncompliances.  DOE  wants 
to  facilitate,  encourage,  and  support 
contractor  initiatives  for  the  prompt 
identification  and  correction  of 
problems.  The  efiectiveness  of  these 
contractor  initiatives  and  activities  will 
be  given  significant  weight  in  exercising 
enforcement  discretion. 

The  PAAA  provides  DOE  with  the 
discretionary  authority  to  compromise, 
modify,  or  remit  civil  penalties  with  or 
without  conditions.  In  implementing 
the  PAAA,  DOE  will  care^lly  consider 
the  facts  of  each  case  of  noncompliance 
and  will  exercise  appropriate  discretion 
in  taking  any  enforcement  action  and 
proposing  any  penalty.  The  reasonable 
exercise  of  enforcement  authority  will 
be  facilitated  by  the  appropriate 
application  of  safety  requirements  to 
nuclear  facilities  and  by  promoting  and 
coordinating  the  proper  contractor  and 
DOE  safety  compliance  attitude  toward 
those  requirements.  DOE  is  confident 
that  the  reasonable  exercise  of 
enforcement  authority,  coupled  with  the 
appropriate  application  of  safety 


requirements  to  nuclear  facilities,  will 
help  assure  a  proper  and  continuing 
level  of  safety  vigilance  and  result  in  a 
sound  enforcement  program. 

These  concepts  of  a  sound  and  viable 
enforcement  program  have  been  restated 
in  the  Introduction  and  Purpose 
sections  of  the  final  statement  of 
enforcement  policy.  Those  sections  have 
been  revised  to  reflect  DOE’s  renewed 
emphasis  on  safety  and  an  enforcement 
program  that  has  been  developed  and 
will  be  implemented  with  objectives  to 
achieve  safety  inquisitiveness  and  a  way 
of  operations  that  stresses  voluntary 
compliance  with  applicable  safety 
requirements.  Voluntary  compliance 
through  effective  contractor  initiatives 
and  activities  is  a  cornerstone  of  the 
DOE  enforcement  program. 

As  indicated,  DOE  will  consider 
contractor  voluntary  compliance 
initiatives  and  activities,  including 
whether  any  DOE  actions  had 
implications  on  the  effectiveness  of 
those  activities,  in  the  exercise  of 
enforcement  authority.  Contrary  to 
concerns  stated  in  several  comments, 
the  discretionary  aspects  of  DOE 
enforcement  authority  is  properly  set 
forth  in  the  policy  statement  rather  than 
being  incorporate  into  a  substantive  or 
procedural  rule.  The  ability  to 
compromise,  modify,  or  remit  dvil 
penalties  reflects  DOE’s  intent  to 
exercise  discretionary  enforcement 
functions  based  on  the  consideration  of 
the  voluntary  compliance  initiatives  and 
activities  noted  above  and  stated  in  the 
enforcement  policy.  In  order  to  meet  its 
statutory  mandate,  flexibility  in  the 
enforcement  of  safety  requirements 
must  be  maintained.  However,  the 
public  has  the  right  to  be  informed  of 
and  guided  by  the  types  of 
considerations  DCS  will  utilize  when 
making  its  enforcement  determinations 
and  the  policy  statement  usefully  serves 
this  role.  DOE  will  consider  future 
revisions  to  the  policy  based  on  the 
success  of  the  compliance  assurance 
programs  implemented  by  DOE 
contractors. 

2.  Application  of  DOE  Nuclear  Safety 
Requirements  to  Nuclear  Facilities 

DOE  recognizes  that  the  scope  of  and 
potential  hazard  from  DOE  nuclear 
activities  may  vary  significantly  among 
categories  of  facilities.  This  wide 
variance  in  activities  at  nuclear  facilities 
has  caused  uncertainty  regarding 
whether  those  activities  %vill  be  subject 
to  all  or  only  part  of  (or  exempt  from) 
the  EtOE  Nuclear  Safety  Requirements 
when  they  are  implemented  in  the  CFR 
DOE  believes  that  while  regulatory 
requirements  are  generally  applicably 
they  should  be  enforced  at  ea^  categor\ 
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of  facility  in  a  manner  that  is 
commensurate  with  the  health  and 
safety  potential  hazard  from  the  nuclei 
activities  conducted  therein.  For 
example,  Table  lA  in  appendix  A  to 
part  820  reflects  this  graded  approach  to 
facility  classification  and  allows  DOE  to 
apply  civil  penalties  commensurate 
with  the  potential  hazard  from  nuclear 
activities. 

Furthermore,  DOE  is  compiling  a 
facility  list  that  will  identify  all  DOE 
nuclear  facilities  and  group  them  in 
categories  depending  on  nuclear 
activities  conducted  at  those  facilities. 
DOE  also  intends  to  develop  a  matrix 
that  will  generally  describe  the  level  of 
compliance  with  various  types  of 
requirements  which  will  be  expected  at 
each  category  of  facilities.  During  the 
development  of  the  matrix,  DOE  may 
consider  whether  some  categories  of 
facilities  should  be  granted  a  full  or 
partial  exclusion  from  certain  specified 
requirements.  Any  such  categorical 
exclusion  would,  at  a  minimum,  be 
based  on  the  criteria  set  forth  in 
§820.62. 

This  classification  process  will  ensure 
that  PAAA  civil  penalties  will 
appropriately  reflect  the  severity  of  the 
hazards  to  the  public  or  workers  that 
might  result  from  activities  at  each 
facility  which  are  not  in  conformance 
with  its  requirements.  The  facility  list 
and  matrix  will  be  developed  as 
reference  tools  and  are  intended  to 
assist  contractors  in  their  compliance 
efforts.  Their  duty  to  comply,  therefore, 
is  not  suspended  until  the  issuance  of 
a  final  list  and  matrix.  Compliance 
efforts  must  begin  with  the  effective 
date  of  each  DOE  Nuclear  Safety 
Requirement  and/or  as  established  in 
DOE-approved  implementation  plans. 

3.  Severity  of  Violations 

One  aspect  of  DOE’s  discretionary 
enforcement  authority  is  the  designation 
of  a  severity  level  for  violations  of 
nuclear  safety  requirements.  In 
accordance  with  the  enforcement  policy 
(Section  VI),  this  designation  is  based 
on  the  relative  safety  significance  of  the 
violation.  The  most  significant 
violations  (Severity  Level  I)  are  defined 
as  those  which  involve  actual  or  high 
potential  for  adverse  impact  on  the 
safety  of  the  public  or  workers  at  DOE 
facilities.  At  the  other  end  of  the  scale, 
Severity  Level  III  violations  are  less 
serious  but  are  more  than  a  minor 
concern:  i.e.,  if  left  uncorrected  they 
could  lead  to  a  more  serious  concern. 

In  addition,  DOE  has  the  discretion  to 
treat  isolated  minor  violations  as 
“noncompliances”.  Noncompliances 
will  not  be  the  subject  of  formal 
enforcement  action  through  the  issuance 


of  a  Notice  of  Violation.  They,  however, 
will  be  reported  to  and  tracked  by  the 
Director  to  assure  proper  corrective 
actions  are  taken  and  to  determine 
whether  they  are  recurring  on  a  generic, 
facility-specific,  or  contractor-specific 
basis.  If  noncompliances  are  reciuring 
on  a  generic  basis  across  the  DOE 
complex,  they  may  be  indicative  of  a 
need  to  reconsider  the  regulatory 
treatment  of  the  area  in  which  the 
noncompliances  are  recurring.  If 
noncompliances  are  recurring  because 
of  contractor  or  facility  compliance 
problems,  DOE  may  choose  in  its 
discretion  to  consider  the 
noncompliances  in  the  aggregate  as  a 
more  serious  concern  warranting 
issuance  of  a  Notice  of  Violation  and  a 
possible  civil  penalty. 

This  severity  level  or  noncompliance 
designation  framework  for  contractor 
violations  is  obviously  discretionary. 
Comments  on  this  issue  were  directed  at 
the  discretionary  nature  of  DOE’s 
actions.  Most  wanted  more  definition  or 
detail  on  some  of  the  factors  that  will 
determine  the  severity  level  such  as  the 
following:  The  potential  adverse  impact 
of  the  violation,  whether  there  are 
related  minor  violations,  the  nature  of 
recurring  violations,  contractor 
culpability  related  to  the  violation, 
senior  management  involvement,  the 
duration  of  Ae  violation,  the  past 
performance  of  contractor  in 
compliance  initiatives,  prior  notice  of 
the  violation,  and  whether  multiple 
examples  of  a  particular  violation  were 
identified. 

The  relative  weight  given  to  all  of 
these,  factors  in  arriving  at  the 
appropriate  severity  level  or  designation 
of  noncompliance  will  be  dependent  on 
the  unique  factual  circumstances  of 
each  case.  In  furtherance  of  its  goal  of 
voluntary  compliance,  DOE  must  retain 
an  appropriate  level  of  enforcement 
discretion  that  is  not  amenable  to  exact 
definition.  Nor  is  it  possible  to  define 
agency  action  in  response  to 
hypothetical  events.  DOE  will 
appropriately  follow  the  general 
guidance  that  is  set  forth  in  this 
enforcement  policy.  But  it  will  also 
shape  the  enforcement  sanction  based 
on  a  number  of  factors  that  are  both 
within  and  outside  the  control  of  the 
contractor,  and  are  wholly  dependent 
on  the  particular  facts  of  the  case.  These 
fact-dependent  considerations  should 
not,  £md  need  not  be  prescriptive  in 
order  to  shape  an  appropriate 
enforcement  action  and  sanction. 

By  the  same  token,  consideration  of 
these  factors  will  prevent  unbridled 
enforcement  discretion.  These  factors 
are  not  vague  or  unknowm  concepts  to 
contractors.  DOE  contractors  are 


generally  familiar  with  the  set  of 
expectations  that  are  attached  to  these 
factors  in  the  context  of  an  enforcement 
action.  Further,  DOE  will  continue  to 
engage  in  a  dialogue  with  individual 
contractors  to  enhance  the  clarity  of 
compliance  requirements  and 
expectations.  If  DOE  consideration  of 
these  factors  should  result  in  a  DOE 
enforcement  action,  the  Notice  of 
Violation  will  contain  detailed 
information  regarding  the  violation,  and 
the  facts  considered  relevant  by  DOE  to 
support  the  recommended  action.  See 
10  CFR  820.24. 

The  degree  and  amount  of  evidence 
necessary  to  support  a  designation  of 
severity  level  is  a  function  of  the 
significance  and  complexity  of  the 
violation.  Consideration  and 
documentation  of  the  designation  of 
severity  level  will  address  the  following 
basic  evidentiary  questions  relating  to 
the  existence  and  circumstances  of  the 
violation  as  appropriate: 

•  What  requirement  was  violated? 

•  How  was  the  requirement  violated? 

•  What  was  the  safety  significance  of 
the  violation? 

•  When  was  the  requirement  violated 
and  what  was  the  duration  of  the 
violation? 

•  By  whom  was  the  requirement 
violated? 

•  What  were  the  technical, 
programmatic,  or  managerial  causes  of 
the  violation? 

•  Were  there  multiple  examples  of  a 
particular  violation? 

•  Should  the  contractor  have  been 
aware  or  did  it  have  prior  notice  of  the 
violation? 

•  Was  management  involved  directly 
or  indirectly  in  the  violation? 

Once  the  circumstances  surrounding 
the  existence  of  a  violation  are 
understood  and  documented,  the 
significance  and  the  commensurate 
severity  level  will  be  determined  based 
on  the  evidence  of  the  case  and  the 
guidance  in  the  enforcement  policy. 

Several  comments  claimed  that  the 
enforcement  policy  did  not  give 
adequate  guidance  concerning  the 
application  of  “recurring”  and 
“multiple”  violations  as  used  in  Section 
VI  to  determine  the  severity  level. 
Recurring  or  repetitive  violations  are 
those  violations  that  reasonably  could 
have  been  prevented  by  a  contractor’s 
corrective  action  for  a  previous  similar 
violation  or  noncompliance  condition 
which  has  or  should  have  been 
previously  documented.  They  are  of 
concern  tecause  EKDE  expects  a 
contractor’s  corrective  actions  to  be 
effective  in  eliminating  repeated 
violations.  Effective  corrective  action  is 
a  primary  objective  of  a  contractor’s 
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compliance  assurance  initiatives. 
Therefore,  the  failure  to  correct  past 
noncoropliances/violations  is  cause  for 
special  attmtion  and  consideration  of 
escalated  enforcement  actiiHi  by 
designation  of  a  highw  severity  level. 

Multiple  violations  are  those  that 
have  the  same  underlying  cause  or 
programmatic  deHciency,  or  are  those 
which  contributed  to  or  were  the 
unavoidable  consequence  of  the 
underlying  problem.  For  example, 
multiple  related  violations  that  result 
from  inadequate  training,  procedures, 
safety  evaluations,  management  or 
quality  controls  might  be  aggregated  as 
violations  of  a  programmatic  deficiency. 
Depending  on  the  number  and  nature  of 
the  multiple  violations,  DOE  has  the 
discretion  to  consider  an  escalation  of 
the  severity  level.  A  group  of  similar 
noncompliances  can  also  be  aggregated 
and  designated  a  violation  at  die 
appropriate  severity  level. 

Aggregation  of  violations  for 
designation  of  a  severity  level  should 
not  to  confused  with  the  use  of  multiple 
examples  of  a  violation  of  a  specific 
requirement.  These  are  used  to  define 
the  scope  or  extent  of  a  problem,  but  are 
cited  as  one  violation  in  the  Notice  of 
Violation.  Multiple  examples  are 
usually  preceded  by  the  words 
“contrary  to”  in  the  notice  to  indicate 
their  use  as  examples  of  the  violation. 

4.  Determination  of  Civil  Penalty 

After  a  severity  level  is  determined  as 
discussed  above,  the  amount  of  any  civil 
penalty  is  determined.  A  determination 
of  the  monetary  amount  of  the  civil 
penalty  is  a  two-part  process.  First,  DOE 
will  determine  the  ba^  civil  penalty  to 
be  imposed  by  reference  to;  (1)  The 
facility  category  as  determined  by  table 
lA  of  appendix  A  to  this  part,  and  (2) 
the  percentage  of  the  table  lA  amount 
determined  by  the  severity  level  of  the 
violation  as  depicted  in  table  IB  of 
appendix  A.  Next,  the  base  penalty  will 
be  escalated  or  mitigated  by  the 
adjustment  foctors  or  totally  excused  by 
the  exercise  of  discretion  as  permitted 
by  Section  VUl  of  appendix  A.  This 
process  for  determining  the  civil  penalty 
recognizes  the  potential  health  or  safety 
implication  by  the  type  of  DOE  facility 
(e.g.,  a  violation  of  a  nuclear  safety 
requirement  at  an  operating  Category  A 
EKDE  reactor  could  potentially  have  a 
greater  impact  on  human  he^th  and 
safety  than  a  similar  violation  at  a 
warehouse  storing  low  level  nuclear 
waste  material)  and  the  commensurate 
due  diligence  expected  from  contractors 
to  ccmiply  with  I^E  Nuclear  Safety 
Requirements  applicable  to  their 
nuclear  facilities,  the  efiectiveness  of 
voluntary  compliance  activities  of  the 


contractor,  and  DOE’s  role,  if  any,  in  the 
violation  and  further  amplified  in  the 
EKDE  Enforcement  Manual. 

These  factors  are  all  described  in  the 
General  Statement  of  Enforcement 
Policy.  They  differ  from  the  factors  to  be 
considered  in  the  designation  of  severity 
level  because  they  are  largely  unrelated 
to  the  factual  circumstances 
surrounding  the  existence  of  the 
violation  itself.  The  dvil  penalty 
adjustment  factors  pertain  to  the 
effectiveness  of  contractor  activities  to 
identify  and  resolve  both  the 
noncompliance  condition  and  the 
program  or  process  deficiency  that  led 
to  the  noncompliance. 

Comments  to  the  civil  penalty 
determination  process  were  varied  and 
many.  Many  comments  raised  a  concern 
about  how  a  contribution  of  DOE  to  the 
noncompliance  condition  that  resulted 
in  a  violation  may  be  considered. 

Several  comments  suggested  that 
inadequate  DOE  direction  should  be 
given  greater  weight  in  the  mitigation  of 
the  penalty.  DOE  recognizes  that 
historically  DOE  direction  frt)m  Field 
Offices,  Headquarters,  or  in  contract 
terms  relating  to  direction  or 
authorization  may,  at  times,  not  have 
had  sufficient  clarity  or  may  have  been 
at  variance  writh  the  nuclear  safety 
requirements  or  implementing 
guidance.  DOE  will  wwk  to  eliminate 
these  problems  in  the  future. 
Acknowledging  this  potential,  however, 
the  enforcement  policy  clearly  gives 
DOE  discretion  to  consider  all  the  facts 
and  circumstances  regarding  DOE’s 
involvement  in  the  alleged  violation. 

Contractors  will  be  given  evety 
opportunity  in  the  investigation  process, 
in  the  enforcement  conference,  and  in 
response  to  the  Preliminary  Notice  of 
Violation  to  present  facts  relating  to  this 
issue  as  well  as  all  other  issues. 
Depending  on  the  facts,  mitigation 
based  on  this  factor  might  include 
termination  of  the  enforcement  action, 
or  remission  or  reduction  of  the  penalty. 

EXDE  emphasizes  that  if  a  contractor 
becomes  aware  of  conflicting  or 
confusing  DOE  programmatic  or 
contractual  direction,  it  is  obligated  to 
promptly  identify  and  report  the 
problem  and  seek  exemption  or 
interpretive  rebef  if  necessary.  As  noted 
in  the  enforcement  procedural  rules  and 
as  discussed  above,  however, 
exemptions  from  or  interpretations  of 
DOE  Nuclear  Safety  Requirements  must 
be  determined  by  DOE  in  accordance 
with  proper  procedures  and  must  be  in 
writing  before  they  can  be  offered  as 
probative  evidence  in  support  of  relief 
from  an  enforcement  action. 

Lack  of  funding  by  DOE  in  order  to 
attain  compliance  is  a  repeated 


contractor  comment  to  the  proposed 
EXDE  enforcement  policy.  This  issue  was 
specifically  considered  in  the 
development  of  the  enforcement  policy. 
For  the  reasons  discussed  in  section  VIU 
therein,  lack  of  funding  by  itself  will  not 
be  considered  as  a  mitigating  factor  in 
enforcement  actions.  A  further  comment 
on  this  issue  stated  that  EXDE  contractors 
lack  economic  incentive  to  violate 
nuclear  safety  requirements. 

Presumably,  this  comment  was  raised 
on  the  theory  that  if  an  unsafe  condition 
is  found,  EXDE  will  provide  the  funds  to 
correct  it  or  the  contractor  will 
terminate  operations.  By  comparison, 
NRC  utility  licensees  have  an  economic 
incentive  to  continue  to  produce 
electricity  even  if,  for  instance,  the 
terms  of  the  applicable  technical 
specifications  contained  in  license 
conditions  are  violated.  This  argument 
would  conclude  that  because  there  is  no 
economic  incentive  to  continue 
operations  in  an  unsafe  condition,  E)OE 
contractors  would  not  act  with  the 
requisite  intent  to  violate  nuclear  safety 
requirements. 

It  is  true  that  in  many  circumstances 
EXDE  may  contribute  funding  to  correct 
an  unsafe  or  noncompliance  condition. 
Therefore,  when  such  conditions  are 
identified,  they  should  be  promptly 
reported  and  assessed.  Thus,  where  it  is 
appropriate,  additional  funding  can  be 
provided  and  corrective  actions  can  be 
instituted  by  the  contractor.  However,  it 
should  be  made  clear  that  the  failure  of 
EX3E  to  contribute  funding  does  not, 
without  more,  exculpate  die  contractor. 
EXDE  will  exercise  appropriate 
enforcement  discretion  when 
considering  all  of  the  facts  and 
circumstances  consistent  with  the 
guidance  in  the  enforcement  policy.  If 
the  contractor  acted  promptly  and 
effectively  upon  discovery  of  the 
violation/noncompliance  condition, 

EXDE  has  the  discretion  to  refrain  from 
issuing  a  Notice  of  Violation  or  may 
partially  or  totally  mitigate  the  civil 
penalty. 

Several  comments  raised  concerns 
regarding  the  relationship  between 
PAAA  civil  penalties  and  the  award-fee 
process  under  the  terms  of  M&O 
contracts.  These  comments,  in  essence, 
suggested  that  civil  penalties  were  in 
conflict  with  various  terms  imposed  by 
the  contract  or  requirements  imposed  by 
EKDE  Acquisition  Regulations.  Similar 
comments  regarding  the  financial 
arrangements  between  EXDE  and  its 
contractors  were  raised  in  response  to 
the  NOl  and  addressed  by  DOE  in  the 
NOPR.  The  short  answer  to  all  these 
comments  and  concerns  is  that  Congress 
enacted  civil  penalty  provisions  in  the 
PAAA  to  provide  additional  incentives, 
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apart  from  contractual  award-fee 
incentives,  to  comply  with  nuclear 
safety  requirements.  Thus,  PAAA  civil 
penalties  and  contractual  award-fees  are 
independent. 

As  noted  in  the  NOPR,  the 
independence  of  PAAA  civil  penalties 
and  contractual  award-fees  could  result 
in  a  contractor  being  paid  a  low  award- 
fee  for  generally  poor  safety 
performance  and  incurring  a  civil 
penalty  when  sjiecific  violations  are 
enforced.  It  was  also  noted  in  the  NOPR 
that  DOE  recently  amended  its 
Acquisition  Regulations  to  change  the 
structure  and  amounts  of  fees  to-be  paid 
its  profit-making  and  fee  bearing  M&O 
contractors.  These  contractors  will  now 
be  entitled  to  earn  enhanced  award  fees 
if  their  nuclear  safety  compliance 
assurance  initiatives  and  activities  are 
effective.  In  short,  Congress  and  DOE 
have  instituted  a  financial  and 
enforcement  process  to  provide  ample 
incentive  to  comply  with  DOE  Nuclear 
Safety  Requirements  with  requisite 
rewards  and  sanctions  based  on  an 
indemnified  contractor’s  (including 
subcontractors  and  suppliers)  safety 
performance. 

5.  Subcontractors  and  Suppliers 
DOE’S  enforcement  policy  is  also 
applicable  to  subcontractors  of  and 
suppliers  to  indemnified  DOE 
contractors.  See  Appendix  A,  Section 
IX:  see  also  Definitions  of  Contractor 
and  Person.  Section  I.A.6,  supra.  One 
comment  stated  that  a  civil  penalty 
should  not  be  imposed  on  a  contractor 
based  on  vicarious  liability.  That  is, 
where  a  violation  is  committed  by  a 
subcontractor  or  supplier,  the  ptartial 
liability  with  a  resulting  civil  penalty 
should  not  be  attributed  to  a  contractor 
in  the  absence  of  a  specific  finding  of 
fault  on  the  part  of  the  contractor. 
However,  this  argument  ignores  the 
reality  of  the  liability  and  responsibility 
of  the  general  contractor  for  the  defects, 
shoddy  workmanship,  negligence, 
violations,  etc.  of  a  subcontractor  of  or 
supplier  to  the  contractor.  Similar  to  the 
construction  industry,  a  general 
contractor  can  be  liable  for  contract 
damages  or  code  violations  resulting 
from  the  work  or  products  of  its 
subcontractors  or  suppliers.  A 
contractor’s  remedy  in  these  situations 
is  either  appropriate  indemnification 
clauses  in  its  contracts,  or  legal  suits 
that  seek  reimbursement  for  damages  or 
penalties  paid  by  the  contractor. 
Notwithstanding  a  contractor’s 
remedies,  it  does  have  a  continuing 
obligation  and  responsibiUty  to  assure 
that  a  subcontractor’s  or  supplier’s 
performance  is  in  compKance  with 
applicable  specifications  and 


requirements.  Therefore,  DOE  finds  this 
concern  to  be  without  merit. 

Another  comment  argued  that 
appropriate  mitigation  factors  should  be 
applied  to  the  proposed  civil  penalty  of 
a  contractor  that  had  to  use  the  services 
or  products  of  a  subcontractor  or 
supplier  solely  because  of  federal 
government  procurement  law  or 
practices.  One  theory  underpiiming  this 
argument  is  that  in  many  situations  a 
M&O  contractor  is  required  to  use  a  low 
bidder  or  a  minority  contractor  and  is 
therefore  subject  to  services  or  products 
that  may  not  be  the  best  quality. 
Procurement  law  is  well  settled  on  the 
issue  that  no  bid  need  be  accepted 
where  the  bidder  cannot  reasonably 
demonstrate  that  it  can  comply  with 
established  or  stated  codes,  standards, 
or  requirements  pertaining  to 
performance.  A  nuclear  safety  violation 
will  not  be  excused  on  the  theory  it 
resulted  from  federal  procurement 
practices.  It  is  the  responsibility  of  the 
contractor  to  reject  bids  that  cannot 
meet  the  quality  or  other  specifications 
stated  in  the  request-for-proposal  (RFP) 
and  to  inspect  services  and  products  to 
assure  compliance  with  those 
specifications  if  the  RFP  is  accepted. 

6.  Inaccurate  and  Incomplete 
Information  . 

DOE,  pursuant  to  rule  (10  CFR  820.11) 
and  policy  (Section  X.  of  appendix  A  to 
part  820),  has  the  discretion  to  enforce 
violations  of  DOE  Nuclear  Safety 
Requirements  that  require  contractors  to 
provide  accurate  and  complete 
information  to  DOE.  These 
informational  requirements  pertain  to 
both  written  and  oral  statements. 

Section  X  of  the  enforcement  policy 
indicates  how  DOE  will  exercise 
discretion  in  its  consideration  of 
enforcement  action  for  both  written  and 
oral  statements.  One  comment  was 
concerned  that  oral  statements  made  to 
DOE  are  not  inherently  as  reliable  as 
written  statements  and,  therefore,  they 
should  not  be  considered  for 
enforcement  action.  This  comment 
infers  that  oral  statements  might  not  be 
made  with  the  requisite  knowledge, 
authority,  or  formality  to  render  them 
enforceable. 

However,  this  comment  goes  to  the 
heart  of  an  enforcement  jiroblem  that  is 
addressed  in  Section  X.  DOE  recognizes 
that  in  the  past  oral  information  in  some 
situations  may  have  been  provided  to 
DOE  without  the  proper  reflection  or 
management  review.  At  the  same  time, 
EXDE  must  be  able  to  rely  on  all 
information  concerning  significant 
nuclear  safety  matters.  Accordingly,  the 
enforcement  policy  gives  DOE  the 
discretion  to  consider  all  the  facts  and 


circumstances  surrounding  orai 
statements.  Enforcement  considerations 
will  include  those  factors  listed  in 
Section  X.  As  indicated  therein,  factors 
such  as  the  significance  of  the 
information,  the  degree  of  intent  or 
negligence  inv(dved  in  the 
communication,  and  the  opportunity 
and  the  time  available  to  correct  the 
information  before  it  was  relied  on  by 
DOE,  will  be  primary  considerations.  It 
bears  repeating  that,  as  a  general  matter, 
if  an  inaccurate  statement  (oral  or 
written)  is  promptly  identified  and 
corrected  before  it  is  reUed  on  by  DOE, 
or  before  DOE  raised  a  question  about 
the  information,  no  enforcement  acticm 
will  be  taken.  Similarly,  if  a  previously 
accurate  statement  is  later  rendered 
inaccurate  because  of  subsequent  events 
(e.g.,  newly  discovered  information  or 
advance  in  technology'),  enforcement 
action  will  not  normally  be  taken  if  the 
outdated  information  is  timely 
identified  and  corrected  by  the 
contractor. 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Executive  Order  12291,  entitled 
“Federal  Ifegulations,’’  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  the  promulgation  of  a  “major 
rule.’’  The  E)OE  has  concluded  that  this 
action  is  not  a  “major  rule”  for  purposes 
of  the  Executive  Older  because  its 
promulgation  will  not  result  in:  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete  in 
domestic  or  export  markets. 

Pursuant  to  section  3(c)  of  E.0. 12291, 
this  final  rule  was  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget.  The  Director  has  concluded 
his  review  under  that  Executive  Order. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980, 
Public  Law  96-354  (5  U.S.C  601-612) 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  that  is  likely  to  have  ^gnificant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  and  reporting 
requirements  herein  are  not 
substantially  diflerent  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  DOE  prime 
contractors  covered  by  these  rules.  DOE 
will  submit  any  new  information 
collection  requests  concerning  these 
rules  to  the  Office  of  Management  and 
Budget  for  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980, 

44  U.S.C.  3501.1  et  seq.,  and  the 
procedures  implementing  that  Act.  5 
CFR  part  1320. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

EMDE  has  reviewed  the  promulgation 
of  this  final  rule  with  respect  to  its 
responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.)  and  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508).  The  rule 
specifies  procedures  and  standards  for 
DOE  enforcement  actions  under  the  • 
PAAA.  As  noted  in  the  CEQ  regulations, 
major  Federal  actions  “do  not  include 
bringing  judicial  or  administrative  civil 
or  criminal  enforcement  actions”  (40 
CFR  part  1508.18(a)).  Therefore,  EKDE 
has  concluded  that  the  promulgation  of 
this  rule  does  not  represent  a  major 
Federal  action  with  significant  effects 
on  the  human  environment  within  the 
meaning  of  NEPA  and  that  no  further 
review  under  NEPA  is  required. 

E.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  paragraphs  2(a)  and  (b)(2). 
include  eliminating  drafting  errors  and 
needless  ambiguity,  drafting  the 
regulations  to  minimize  litigation, 
providing  clear  and  certain  legal 
standards  for  affected  legal  conduct,  and 
promoting  simpliftcation  and  burden 
reduction.  Agencies  are  also  instructed 
to  make  every  reasonable  effort  to 
ensure  that  the  regulation:  Specifies 
clearly  any  preemptive  effect;  describes 
any  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that  the 
final  rule  meets  the  requirements  of 
paragraphs  2(a)  and  (b)  of  Executive 
Order  12778. 


F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgation  and 
implementing  a  policy  action. 

Today’s  final  rule  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

List  of  Subjects  in  10  CFR  Part  820 

Government  contracts,  DOE  contracts, 
nuclear  safety,  civil  penalty,  criminal 
penalty. 

Issued  in  Washington,  DC  on  August  3, 
1993. 

Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health,  Department  of  Energy. 

For  the  reasons  set  out  in  this 
preamble,  chapter  III  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  820  as  set  forth 
below. 

PART  820— PROCEDURAL  RULES 
FOR  DOE  NUCLEAR  ACTIVITIES 

Subpart  A— General 

Soc 

820.1  Purpose  and  Scope 

820.2  Definitions 

820.3  Separation  of  Functions 

820.4  Conflict  of  Interest 

820.5  Service 

820.6  Computation  and  Extension  of  Time 

820.7  Questions  of  Policy  or  Law 

820.8  Evidentiary  Matters 

820.9  Special  Assistant 

820.10  Office  of  the  Docketing  Clerk 

820.11  Information  Requirements 

820.12  Classified,  Confidential,  and 
Controlled  Information 

Subpart  B — Enforcement  Process 

820.20  Purpose  and  Scope 

820.21  Investigations 

820.22  Informal  Conference 

820.23  Consent  Order 

820.24  Preliminary  Notice  of  Violation 

820.25  Final  Notice  of  Violation 

820.26  Enforcement  Adjudication 

820.27  Answer 

820.28  Prehearing  Actions 

820.29  Hearing 

820.30  Post-hearing  Filings 

820.31  Initial  Decision 

820.32  Final  Order 

820.33  Default  Order 

820.34  Accelerated  Decision 


820.35  Ex  Parte  Discussions 

820.36  Filing,  Form,  and  Service  of 
Documents 

820.37  Participation  in  an  Adjudication 

820.38  Consolidation  and  Severance 

820.39  Motions 

Subpart  C— Compliance  Orders 

820.40  Purpose  and  Scope 

820.41  Compliance  Order 

820.42  Final  Order 

820.43  Appeal 

Subpart  D — Interpretations 

820.50  Purpose  and  Scope 

820.51  General  Counsel 

820.52  Procedures 

Subpart  E — Exemption  Relief 

820.60  Purpose  and  Scope 

820.61  Secretarial  Officer 

820.62  Criteria 

820.63  Procedures 

820.64  Terms  and  Conditions 

820.65  Implementation  Plan 

820.66  Appeal 

820.67  Final  Order 

Subpart  F — Criminal  Penalties 

820.70  Purpose  and  Scope 

820.71  Standard 

820.72  Referral  to  the  Attorney  General 

Appendix  A  to  Part  820— General 
Statement  of  Enforcement  Policy 

Authority:  42  U.S.C.  2201,  2282(a).  7191. 

Subpart  A — General 

§  820.1  Purpose  and  scope. 

(a)  Scope.  This  part  sets  forth  the 
procedures  to  govern  the  conduct  of 
persons  involved  in  DOE  nuclear 
activities  and.  in  particular,  to  achieve 
compliance  with  the  DOE  Nuclear 
Safety  Requirements  by  all  persons 
subject  to  those  requirements. 

(b)  Questions  not  addressed  by  these 
rules.  Questions  that  are  not  addressed 
in  this  Part  shall  be  resolved  at  the 
discretion  of  the  DOE  Official. 

(c)  Exclusion.  Activities  and  facilities 
covered  under  E.0. 12344, 42  U.S.C. 
7158  note,  pertaining  to  Naval  nuclear 
propulsion  are  excluded  ft'om  the 
requirements  of  subparts  D  and  E  of  this 
part  regarding  interpretations  and 
exemptions  related  to  this  part.  The 
Deputy  Assistance  Secretary  for  Naval 
Reactors  or  his  designee  will  be 
responsible  for  formulating,  issuing,  and 
maintaining  appropriate  records  of 
interpretations  and  exemptions  for  these 
facilities  and  activities. 

§820.  Definitions. 

(a)  The  following  definitions  apply  to 
this  part: 

Act  or  AEA  means  the  Atomic  Energy 
Act  of  1954,  as  amended. 

Administrative  Law  Judge  means  an 
Administrative  Law  Judge  appointed 
under  5  U.S.C.  3105. 
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Consent  Agreement  means  any 
written  document,  signed  by  the 
Director  and  a  person,  containing 
stipulations  or  conclusions  of  fact  or 
law  and  a  remedy  acceptable  to  both  the 
Director  and  the  person. 

Contractor  means  any  person  under  - 
contract  (or  its  subcontractors  or 
suppliers)  with  the  Department  of 
Energy  with  the  responsibility  to 
perform  activities  or  to  supply  services 
or  products  that  are  subject  to  IX)E 
Nuclear  Safety  Requirements. 

Department  means  the  United  States 
Department  of  Energy  or  any 
predecessor  agency. 

Director  means  the  DOE  Official  to 
whom  the  Secretary  has  assigned  the 
authority  to  issue  I^tices  of  Violation 
under  Subpart  B  of  this  Part,  including 
the  Director  of  Enforcement,  or  his 
designee.  With  regard  to  activities  and 
facilities  covered  under  E.0. 12344,  42 
U.S.C.  7158  note,  pertaining  to  Naval 
nuclear  propulsion,  the  Director  shall 
mean  the  Deputy  Assistant  Secretary  for 
Naval  Reactors  or  his  designee. 

Docketing  Clerk  means  tne  Office  in 
DOE  with  w'hich  documents  for  an 
enforcement  action  must  be  filed  and 
W'hich  is  responsible  for  maintaining  a 
record  and  a  public  docket  for 
enforcement  actions  commencing  with 
the  filing  of  a  Preliminary  Notice  of 
Violation.  It  is  also  the  Office  w’ith 
which  interpretations,  exemptions,  and 
any  other  documents  designated  by  the 
Secretary  shall  be  filed. 

DOE  means  the  United  States 
Department  of  Energy  or  any 
predecessor  agency. 

DOE  Nuclear  Safety  Bequirements 
means  the  set  of  enforceable  rules, 
regulations,  or  orders  relating  to  nuclear 
safety  adopted  by  DOE  (or  by  another 
Agency  if  DOE  specifically  identifies  the 
rule,  regulation,  or  order)  to  govern  the 
conduct  of  persons  in  connection  with 
any  DOE  nuclear  activity  and  includes 
any  programs,  plans,  or  other  provisions 
intended  to  implement  these  rules, 
regulations,  orders,  a  Nuclear  Statute  or 
the  Act,  including  technical 
specifications  and  operational  safety 
requirements  for  DOE  nuclear  facilities. 
For  purposes  of  the  assessment  of  civil 
penalties,  the  definition  of  DOE  Nuclear 
Safety  Requirements  is  limited  to  those 
identified  in  10  CFR  §  820.2Q(b). 

DOE  Official  means  the  person,  or  his 
designee,  in  charge  of  making  a  decision 
under  this  part. 

Enforcement  adjudication  means  the 
portion  of  the  enforcement  process  that 
commences  when  a  respondent  requests 
an  on-the-record  adjudication  of  the 
as.sessraent  of  a  civil  penalty  and 
terminates  when  a  Presiding  Officer 
files  an  initial  decision. 


Exemption  means  the  final  order  that 
sets  forth  the  relief,  waiver,  or  release, 
either  temporary  or  permanent,  from  a 
DOE  Nuclear  Safety  Requirement,  as 
granted  by  the  appropriate  Secretarial 
Officer  pursuant  to  the  provisions  of 
subpart  E  of  this  part. 

Filing  means,  except  as  otherwise 
specifically  indicated,  the  completion  of 
providing  a  document  to  the  Office  of 
the  Docketing  Clerk  and  serving  the 
document  on  the  person  to  whom  the 
document  is  addressed. 

Final  Notice  of  Violation  means  a 
document  issued  by  the  Director  in 
which  the  Director  determines  that  the 
respondent  has  violated  or  is  continuing 
to  violate  a  DOE  Nuclear  Safety 
Requirement  and  includes; 

(i)  A  statement  specifying  the  DOE 
Nuclear  Safety  Requirement  to  which 
the  violation  relates; 

(ii)  A  concise  statement  of  the  basis 
for  the  determination; 

(iii)  Any  remedy,  including  the 
amount  of  any  civil  penalty; 

(iv)  A  statement  explaining  the 
reasoning  behind  any  remedy;  and 

(v)  If  the  Notice  assesses  a  civil 
penalty,  notice  of  respondent’s  right: 

(A)  To  waive  further  proceedings  and 
pay  the  civil  penalty; 

(B)  To  request  an  on-the-record 
adjudication  of  the  assessment  of  the 
civil  penalty;  or 

(C)  To  seek  judicial  review  of  the 
assessment  of  the  civil  penalty. 

Final  Order  means  an  order  of  the 
Secretary  that  represents  final  agency 
action  and,  where  appropriate,  imposes 
a  remedy  with  which  the  recipient  of 
the  order  must  comply. 

General  Counsel  means  the  General 
Counsel  of  DOE  or  his  designee. 

Hearing  means  an  on-the-record 
enforcement  adjudication  open  to  the 
public  and  conducted  under  the 
procedures  set  forth  in  Subpart  B  of  this 
part. 

Initial  Decision  means  the  decision 
filed  by  the  Presiding  Officer  based 
upon  the  record  of  the  enforcement 
adjudication  out  of  which  it  arises. 

Interpretation  means  a  statement  by 
the  General  Counsel  concerning  the 
meaning  or  effect  of  the  Act,  a  Nuclear 
Statute,  or  a  DOE  Nuclear  Safety 
Requirement  which  relates  to  a  specific 
factual  situation  but  may  also  be  a 
ruling  of  general  applicability  where  the 
General  Counsel  determines  such  action 
to  be  appropriate. 

Nuclear  Statute  means  any  statute  or 
provision  of  a  statute  that  relates  to  a 
EKDE  nuclear  activity  and  for  which  DOE 
is  responsible. 

Party  means  the  Director  and  the 
respondent  in  an  enforcement 
adjudication  under  this  Part. 


Person  means  any  individual, 
corporation,  p>artnership,  firm, 
association,  trust,  estate,  public  or 
private  institution,  group.  Government 
agency,  any  State  or  political 
subdivision  of,  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  any  political  subdivision  of 
any  such  government  or  nation,  or  other 
entity  and  any  legal  successor, 
representative,  agent  or  agency  of  the 
foregoing;  providied  that  person  does  not 
include  the  Department  or  the  United 
States  Nuclear  Regulatory  Commission. 
For  purposes  of  civil  penalty 
assessment,  the  term  also  includes 
affiliated  entities,  such  as  a  parent 
corporation. 

Preliminary  Notice  of  Violation  means 
a  document  issued  by  the  Director  in 
which  the  Ehrector  sets  forth  the 
preliminary  conclusions  that  the 
respondent  has  violated  or  is  continuing 
to  violate  a  E)0£  Nuclear  Safety 
Requirement  and  includes: 

(i)  A  statement  specifying  the  1X)E 
Nuclear  Safety  Requirement  to  which 
the  violation  relates; 

(ii)  A  concise  stat^ent  of  the  basis 
for  alleging  the  violation; 

(iii)  Any  proposed  remedy,  including 
the  amount  of  any  proposed  civil 
penalty;  emd 

(iv)  A  statement  explaining  the 
reasoning  behind  any  proposed  remedy. 

Presiding  Officer  means  the 
Administrative  Law  Judge  designated  to 
be  in  charge  of  an  enforcement 
adjudication  who  shall  conduct  a  fair 
and  impartial  hearing,  assure  that  the 
facts  are  fully  elicited,  adjudicate  all 
issues,  avoid  delay,  and  shall  have 
authority  to: 

(i)  Conduct  an  adjudicatory  hearing 
under  this  Part; 

(ii)  Rule  upon  motions,  requests,  and 
offers  of  proof,  dispose  of  procedural 
requests,  and  issue  all  necessary  orders; 

(iii)  Exercise  the  authority  set  forth  in 
Section  820.8; 

(iv)  Admit  or  exclude  evidence; 

(v)  Hear  and  decide  questions  of  fact, 
law.  or  discretion,  except  for  the 
validity  of  regulations  and 
interpretations  issued  by  DOE; 

(vi)  Require  parties  to  attend 
conferences  for  the  settlement  or 
simplification  of  the  issues,  or  the 
expedition  of  the  proceedings; 

(vii)  Draw  adverse  inferences  against 
a  party  that  fails  to  comply  with  his 
orders; 

(viii)  Do  all  other  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order  and  for  the  efficient,  fair  and 
impartial  adjudication  of  issues  arising 
in  proceedings  governed  by  these  rules. 

Remedy  means  any  action  necessary 
or  appropriate  to  rectify,  prevent,  or 
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penalize  a  violation  of  the  Act,  a 
Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirements,  including  the 
assessment  of  civil  penalties,  the 
requirement  of  specific  actions,  or  the 
modiHcation,  suspension  or  recision  of 
a  contract. 

Respondent  means  any  person  to 
whom  the  Director  addresses  a  Notice  of 
Violation. 

Secretarial  Officer  means  the 
Assistant  Secretary  or  Office  Director 
who  is  primarily  responsible  for  the 
conduct  of  an  activity  under  the  Act. 

With  regard  to  activities  and  facilities 
covered  under  E.0. 12344,  42  U.S.C. 

7158  note,  pertaining  to  Naval  nuclear 
propulsion.  Secretarial  Officer  shall 
mean  the  Deputy  Assistant  Secretary  for 
Naval  Reactors. 

Secretary  means  the  Secretary  of 
Energy  or  his  designee. 

(b)  Terms  defined  in  the  Act  and  not 
defined  in  these  rules  are  used 
consistent  with  the  meanings  given  in 
the  Act. 

(c)  As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  820.3  Separation  of  functions. 

(a)  Separation  of  Functions.  After  a 
respondent  requests  an  on-the-record 
adjudication  of  an  assessment  of  a  civil 
penalty  contained  in  a  Final  Notice  of 
Violation,  no  person  shall  participate  in 
a  decision-making  function  in  an 
enforcement  proceeding  if  he  has  been, 
is  or  will  be  responsible  for  an 
investigative  or  prosecutorial  function 
related  to  that  proceeding  or  if  he 
reports  to  the  person  responsible  for  the 
investigative  or  prosecutorial  function. 

(b)  Director.  The  Director  shall  be 
responsible  for  the  investigation  and 
prosecution  of  violations  of  the  DOE 
Nuclear  Safety  Requirements.  After  the 
request  for  an  enforcement  adjudication, 
the  Director  shall  not  discuss  ex  parte 
the  merits  of  the  proceeding  with  a  DOE 
Ofticial  or  any  person  likely  to  advise 
the  DOE  Official  in  the  decision  of  the 
proceeding. 

(c)  Presiding  Officer.  A  Presiding 
Officer  shall  perform  no  duties 
inconsistent  with  his  responsibilities  as 
a  Presiding  Officer,  and  will  not  be 
responsible  to  or  subject  to  the 
supervision  or  direction  of  any  officer  or 
employee  engaged  in  the  performance  of 
an  investigative  or  prosecutorial 
function.  The  Presiding  Officer  may  not 
consult  any  person  other  than  a  member 
of  his  staff  or  a  special  assistant  on  any 
fact  at  issue  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 


except  as  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law. 

§  820.4  Conflict  of  interest 
A  DOE  Official  may  not  perform 
functions  provided  for  in  this  part 
regarding  any  matter  in  which  he  has  a 
financial  interest  or  has  any  relationship 
that  would  make  it  inappropriate  for 
him  to  act.  A  DOE  Official  shall 
withdraw  at  any  time  from  any  action  in 
which  he  deems  himself  disqualified  or 
unable  to  act  for  any  reason.  Any 
interested  person  may  at  any  time 
request  the  General  Counsel  to 
disqualify  a  DOE  Official  or  request  that 
the  General  Counsel  disqualify  himself. 
In  the  case  of  an  enforcement 
adjudication,  a  motion  to  disqualify  . 
shall  be  made  to  the  Presiding  Officer. 
The  request  shall  be  supported  by 
affidavits  setting  forth  the  grounds  for 
disqualification  of  the  DOE  Official.  A 
decision  shall  be  made  as  soon  as 
practicable  and  information  may  be 
requested  from  any  person  concerning 
the  matter.  If  a  DOE  Official  is 
disqualified  or  withdraws  from  the 
proceeding,  a  qualified  individual  who 
has  none  of  the  infirmities  listed  in  this 
section  shall  replace  him. 

§820.5  Service. 

(a)  General  rule.  Any  document  filed 
with  the  Docketing  Clerk  must  be  served 
on  the  addressee  of  the  document  and 
shall  not  be  considered  filed  until 
service  is  complete  and  unless 
accompanied  by  proof  of  service: 
provided  that  the  filing  with  the 
Docketing  Clerk  of  any  document 
addressed  to  the  DOE  Official  shall  be 
considered  service  on  the  DOE  Official. 

(b)  Service  in  an  Enforcement 
Adjudication.  Any  document  filed  in  an 
enforcement  adjudication  must  be 
served  on  all  other  participants  in  the 
adjudication. 

(c)  Who  may  be  served.  Any  paper 
required  to  be  served  upon  a  person 
shall  be  served  upon  him  or  upon  the 
representative  designated  by  him  or  by 
law  to  receive  service  of  papers.  When 
an  attorney  has  entered  an  appearance 
on  behalf  of  a  person,  service  must  be 
made  upon  the  attorney  of  record. 

(d)  How  service  may  be  made.  Service 
may  be  made  by  personal  delivery,  by 
first  class,  certified  qr  registered  mail  or 
as  otherwise  authorized  or  required  by 
the  DOE  Official.  The  DOE  Official  may 
require  service  by  express  mail. 

(e)  When  service  is  complete.  Service 
upon  a  person  is  complete: 

(1)  By  personal  delivery,  on  handing 
the  paper  to  the  individual,  or  leaving 
it  at  his  office  with  his  clerk  or  other 
person  in  charge  or,  if  there  is  no  one 
in  charge,  leaving  it  in  a  conspicuous 


place  therein  or,  if  the  office  is  closed 
or  the  person  to  be  served  has  no  office, 
leaving  it  at  his  usual  place  of  residence 
with  some  person  of  suitable  age  and 
discretion  then  residing  there; 

(2)  By  mail,  on  deposit  in  the  United 
States  mail,  properly  stamped  and 
addressed:  or 

(3)  By  any  other  means  authorized  or 
required  by  the  DOE  Official. 

(f)  Proof  of  service.  Proof  of  service, 
stating  the  name  and  address  of  the 
person  on  whom  served  and  the  manner 
and  date  of  service,  shall  be  shown  for 
each  document  filed,  and  may  be  made 
by: 

(1)  Written  acknowledgement  of  the 
person  served  or  his  counsel; 

(2)  The  certificate  of  counsel  if  he  has 
made  the  service; 

(3)  The  affidavit  of  the  person  making 
the  service:  or 

(4)  Any  other  means  authorized  or 
required  by  the  DOE  Official. 

(g)  Deemed  service.  If  a  document  is 
deemed  filed  under  this  Part,  then  the 
service  requirements  shall  be  deemed 
satisfied  when  the  document  is  deemed 
filed. 

§  820.6  Computation  and  extension  of 
time. 

(a)  Computation.  In  computing  any 
period  of  time  set  forth  in  this  Part, 
except  as  otherwise  provided,  the  day  of 
the  event  fix)m  which  the  designated 
period  begins  to  run  shall  not  be 
included.  Saturdays,  Sundays,  and 
Federal  legal  holidays  shall  be  included. 
When  a  stated  time  expires  on  a 
Saturday,  Sunday  or  Federal  legal 
holiday,  the  stat^  time  period  shall  be 
extended  to  include  the  next  business 
day. 

(b)  Extensions  of  time.  A  DOE  Official 
may  grant  an  extension  of  any  time 
period  set  forth  in  this  Part. 

(c)  Service  by  mail.  Where  a  pleading 
or  document  is  served  by  mail,  five  (5) 
days  shall  be  added  to  the  time  allowed 
by  these  rules  for  the  filing  of  a 
responsive  pleading  or  document. 

Where  a  pleading  or  document  is  served 
by  express  mail,  only  two  (2)  days  shall 
be  added. 

§  820.7  Questions  of  policy  or  law. 

(a)  Certification.  There  shall  be  no 
interlocutory  appeal  from  any  ruling 
order,  or  action  decision  of  a  DOE 
Official  except  as  pemytted  by  this 
section.  A  Presiding  Officer  in  an 
enforcement  adjudication  may  certify, 
in  his  discretion,  a  question  to  the  . 
Secretary,  when  the  order  or  ruling 
involves  an  important  question  of  law  or 
policy  concerning  which  there  is 
substantial  grounds  for  difference  of 
opinion,  and  either  an  immediate 
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decision  will  materially  advance  the 
ultimate  termination  of  the  proceeding, 
or  subsequent  review  will  be  inadequate 
or  ineffective. 

(b)  Decision.  The  certified  question 
shall  be  decided  as  soon  as  practicable. 

If  the  Secretary  determines  that  the 
question  was  improvidently  certified,  or 
if  he  takes  no  action  within  thirty  days 
of  the  certification,  the  certification  is 
dismissed.  The  Secretary  may  decide 
the  question  on  the  basis  of  the 
submission  made  by  the  Presiding 
Officer  or  may  request  further 
information  from  any  person. 

§820.8  Evidentiary  matters. 

(a)  General.  A  DOE  Ofiicial  may 
obtain  information  or  evidence  for  the 
full  and  complete  investigation  of  any 
matter  related  to  a  DOE  nuclear  activity 
or  for  any  decision  required  by  this  part. 
A  DOE  Official  may  sign,  issue  and 
serve  subpoenas;  administer  oaths  and 
affirmations;  take  sworn  testimony; 
compel  attendance  of  and  sequester 
witnesses;  control  dissemination  of  any 
record  of  testimony' taken  pursuant  to 
this  section;  subpoena  and  reproduce 
books,  papers,  correspondence, 
memoranda,  contracts,  agreements,  or 
other  relevant  records  or  tangible 
evidence  including,  but  not  limited  to, 
information  retained  in  computerized  or 
other  automated  systems  in  possession 
of  the  subpoenaed  person. 

(b)  Special  Report  Orders.  A  DOE 
Official  may  issue  a  Special  Report 
Order  (SRO)  requiring  any  person 
involved  in  a  DOE  nuclear  activity  or 
otherwise  subject  to  the  jurisdiction  of 
DOE  to  file  a  special  report  providing 
information  relating  to  a  DOE  Nuclear 
Safety  Requirement,  the  Act,  or  a 
Nuclear  Statute,  including  but  not 
limited  to  written  answers  to  specific 
questions.  The  SRO  may  be  in  addition 
to  any  other  reports  required  by  this 
Part. 

(c)  Extension  of  Time.  The  DOE 
Official  who  issues  a  subpoena  or  SRO 
pursuant  to  this  section,  for  good  cause 
shown,  may  extend  the  time  prescribed 
for  compliance  with  the  subpoena  or 
SRO  and  negotiate  and  approve  the 
terms  of  satisfactory  compliance. 

(d)  Reconsideration.  Prior  to  the  time 
specified  for  compliance,  but  in  no 
event  more  than  10  days  after  the  date 
of  service  of  the  subpoena  or  SRO,  the 
person  upon  whom  the  document  was  . 
served  may  request  reconsideration  of 
the  subpoena  or  SRO  with  the  DOE 
Official  who  issued  the  document.  If  the 
subpoena  or  SRO  is  not  modified  or 
rescinded  within  10  days  of  the  date  of 
the  filing  of  the  request,  the  subpoena  or 
SRO  shall  be  effective  as  issued  and  the 
person  upion  whom  the  document  was 


served  shall  comply  with  the  subpoena 
or  SRO  within  20  days  of  the  date  of  the 
filing.  There  is  no  administrative  appeal 
of  a  subpoena  or  SRO. 

(e)  Service.  A  subpoena  or  SRO  shall 
be  served  in  the  manner  set  forth  in 

§  820.5,  except  that  service  by  mail  must 
be  made  by  registered  or  certified  mail. 

(f)  Fees.  (1)  A  witness  subpoenaed  by 
a  DOE  Official  shall  be  paid  the  same 
fees  and  mileage  as  paid  to  a  witness  in 
the  district  courts  of  the  United  States. 

(2)  If  a  subpoena  is  issued  at  the 
request  of  a  person  other  than  an  officer 
or  agency  of  the  United  States,  the 
witness  fees  and  mileage  shall  be  paid 
by  the  person  who  requested  the 
subpoena.  However,  at  the  request  of  tlie 
person,  the  witness  fees  and  mileage 
shall  be  paid  by  the  DOE  if  the  person 
shows: 

(i)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the 
proceeding;  and 

(ii)  The  person  who  requested  that  the 
subpoena  be  issued  would  suffer  a 
serious  hardship  if  required  to  pay  the 
witness  fees  and  mileage.  The  DOE 
Official  issuing  the  subpoena  shall  make 
the  determination  required  by  this 
subsection. 

(g)  Enforcement.  If  any  person  upon 
whom  a  subpoena  or  SRO  is  served 
pursuant  to  this  section,  refuses  or  fails 
to  comply  with  any  provision  of  the 
subpoena  or  SRO,  an  action  may  be 
commenced  in  the  United  States  District 
Court  to  enforce  the  subpoena  or  SRO. 

(h)  Certification.  (1)  Documents 
produced  in  response  to  a  subpoena 
shall  be  accompanied  by  the  sworn 
certification,  under  {lenalty  of  perjiuy, 
of  the  person  to  whom  the  subpoena 
was  directed  or  his  authorized  agent 
that  a  diligent  search  has  been  made  for 
each  document  responsive  to  the 
subpoena,  and  to  the  best  of  his 
knowledge,  information,  and  belief  all 
such  documents  responsive  to  the 
subpoena  are  being  produced  unless 
withheld  on  the  grounds  of  privilege 
pursuant  to  paragraph  (i)  of  this  section. 

(2)  Any  information  furnished  in 
response  to  an  SRO  shall  be 
accompanied  by  the  sworn  certification 
imder  penalty  of  perjury  of  the  person 
to  whom  it  was  directed  or  his 
authorized  agent  who  actually  provides 
the  information  that  to  the  best  of  his 
knowledge,  information  and  belief  a 
diligent  effort  has  been  made  to  provide 
all  information  required  by  the  SRO, 
and  all  information  furnished  is  true, 
complete,  and  correct  unless  withheld 
on  grounds  of  privilege  pursuant  to 
paragraph  (i)  of  this  section. 

(3)  If  any  document  responsive  to  a 
subpoena  is  not  produced  or  any 
information  required  by  an  SRO  is  not 


furnished,  the  certification  shall  include 
a  statement  setting  forth  every  reason  for 
failing  to  comply  with  the  subpoena  or 
SRO. 

(i)-  Withheld  information.  If  a  person 
to  whom  a  subpoena  or  SRO  is  directed 
withholds  any  document  or  information 
because  of  a  claim  of  attorney-client  or 
other  privilege,  the  person  submitting 
the  certification  required  by  paragraph 
(h)  of  this  section  also  shall  submit  a 
written  list  of  the  documents  or  the 
information  withheld  indicating  a 
description  of  each  document  or 
information,  the  date  of  the  document, 
each  person  shown  on  the  document  as 
having  received  a  copy  of  the  document, 
each  person  shown  on  the  document  as 
having  prepared  or  been  sent  the 
document,  the  privilege  relied  upon  as 
the  basis  for  withholding  the  document 
or  information,  a  memorandum  of  law 
supporting  the  claim  of  privilege,  and 
an  identification  of  the  person  whose 
privilege  is  being  asserted. 

(j)  Statements/testimony. 

(1)  If  a  person’s  statement/testimony 
is  taken  pursuant  to  a  subpoena,  the 
DOE  Official  shall  determine  whether 
the  statement/testimony  shall  be 
recorded  and  the  means  by  which  it  is 
recorded. 

(2)  A  person  whose  statement/ 
testimony  is  recorded  may  procure  a 
copy  of  the  transcript  by  making  a 
written  request  for  a  copy  and  paying 
the  appropriate  fees.  Upon  proper 
identification,  any  potential  witness  or 
his  attorney  has  the  right  to  inspect  the 
official  transcript  of  the  witness’  own 
statement  or  testimony. 

(k)  Sequestration.  The  DOE  Official 
may  sequester  any  person  who  furnishes 
documents  or  gives  testimony.  Unless 
permitted  by  the  DOE  Official,  neither  a 
witness  nor  his  attorney  shall  be  present 
during  the  examination  of  any  other 
witnesses. 

(l)  Attorney.  (1)  Any  person  whose 
statement  or  testimony  is  taken  may  be 
accompanied,  represented  and  advised 
by  his  attorney;  provided  that,  if  the 
witness  claims  a  privilege  to  refuse  to 
answer  a  question  on  tho  grounds  of 
self-incrimination,  the  witness  must 
assert  the  privilege  personally. 

(2)  The  DOE  Official  shall  take  all 
necessary  action  to  regulate  the  course 
of  testimony  and  to  avoid  delay  and 
prevent  or  restrain  contemptuous  or 
obstructionist  conduct  or  contemptuous 
language.  The  DOE  Official  may  take 
actions  as  the  circtunstances  may 
warrant  in  regard  to  any  instances 
where  any  attorney  refuses  to  comply 
with  directions  or  provisions  of  this 
section. 
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§820.t  Special asaistanL 

A  DOE  Official  may  appoint  a  person 
to  serve  as  a  special  assistant  to  assist 
the  DOE  Official  in  the  conduct  of  any 
proceeding  under  this  part  Such 
appointment  may  occur  at  any 
appropriate  time.  A  special  assistant 
shall  be  subject  to  the  disqualification 
provisions  in  §  820.5.  A  special  assistant 
may  perform  those  duties  assigned  by 
the  EOE  Official,  including  but  not 
limited  to,  serving  as  technical 
interrogators,  technical  advisors  and 
special  master. 

§82ai0  Office  of  the  DoctatlngClertL 

(a)  Docket  Tbe  Docketing  Clerk  shall 
maintain  a  docket  for  enforcement 
actions  conmencing  with  the  issuance 
of  a  Preliminary  Notice  of  Violation, 
interpretations  issued  pursuant  to 
subpart  D  of  this  part,  exemptions 
issued  pursuant  to  subpart  E  of  this  part, 
and  any  other  matters  designated  by  the 
Secretary.  A  docket  for  an  enforcement 
action  shall  contain  all  documents 
required  to  be  filed  in  the  proceeding. 

(b)  Public  inspection.  Subject  to  the 
provisions  of  law  restricting  the  public 
disclosure  of  certain  information,  any 
person  may,  during  Department 
business  hours,  inspect  and  copy  any 
document  filed  with  the  Docketing 
Clerk.  The  cost  of  duplicating 
documents  shall  be  borne  by  the  person 
sediing  copies  of  such  documents.  The 
DOE  C^cial  may  waive  this  cost  in 
appropriate  cases. 

(c)  Transcript.  Except  as  otherwise 
provided  in  this  part,  after  the  filing  of 
a  Preliminary  Notice  of  Violation,  all 
hearings,  conferences,  and  other 
meetings  in  the  enforcement  process 
shall  be  transcribed  verbatim.  A  copy  of 
the  transcript  shall  be  filed  with  the 
Docketing  Clerk  promptly.  The 
Docketing  Clerk  shall  serve  all 
participants  with  notice  of  the 
availability  of  the  transcript  and  shall 
furnish  the  participants  with  a  copy  of 
the  transcript  upon  payment  of  the  cost 
of  reproducticm,  unless  a  participant  can 
show  that  the  cost  is  unduly 
burdensonre. 

§820.11  tnfocmation  requirewents. 

(a)  Any  information  pertaining  to  a 
nuclear  activity  fHt>vided  to  DOE  by  any 
persmi  or  maintained  by  any  person  for 
inspection  by  DCS  shall  be  complete 
and  accurate  in  all  material  resp^s. 

(bj  No  person  involved  in  a  DCS 
nuclear  activity  shall  conceal  or  destroy 
any  information  concerning  a  violation 
of  a  DCS  Nuclear  Safety  Requir^ent,  a 
Nuclear  Statute,  or  the  Act. 


§820l12  Classified,  confldentiai, and 
controlled  Inf  ormabon 

(a)  General  rule.  The  DOE  Official  in 
charge  of  a  proceeding  under  this  part 
may  utilize  any  procedures  deem^ 
appropriate  to  safeguard  and  prevent 
disclosure  of  classified,  confidential, 
and  controlled  infbnnati<m,  including 
Restricted  Data  and  National  Security 
Information,  to  unauthorized  persons, 
with  minimum  impairment  of  rights  and 
obligations  under  this  part. 

(b)  Obligation  to  protect  restricted 
information.  Nothing  in  this  part  ^lall 
relieve  any  person  from  safe^arding 
classified,  confidential,  and  controlled 
informaticm,  including  Restricted  Data 
OT  National  Security  Information,  in 
accordance  with  the  applicable 
provisions  of  federal -statutes  and  the 
rules,  regulations,  and  orders  of  any 
federal  agency. 

Subpart  B — Enforcement  Process 

§820.20  Purpose  and  scope. 

(a)  Purpose.  This  subpart  establishes 
the  procedures  for  investigating  the 
nature  and  extent  of  violations  of  the 
DCNE  Nuclear  Safety  Requirements,  for 
determining,  whethw  a  violatimi  has 
occurred,  for  imposing  an  appropriate 
remedy,  and  for  adjudicating  the 
assessment  of  a  civil  penalty. 

(b)  Basis  for  civil  penalties.  DOE  may 
assess  civil  penalties  against  any  persmi 
subject  to  the  provisions  of  this 

who  has  enter^  into  an  agreement  of 
indemnification  under  42  U.S.C 
2210(d)  (or  any  subcontractinr  or 
supplier  thereto),  unless  exempted  from 
dvil  penalties  as  provided  in  paragraph 

(c)  of  this  sectimi,  on  the  basis  of  a 
violation  of; 

(1)  Any  D(£  Nuclear  Safety 
Requirmnent  set  forth  in  the  Code  of 
Federal  Reflations; 

(2)  Any  Cmnpliance  Order  issued 
pursuant  to  subpart  C  of  this  part;  or 

(3)  Any  program,  plan  or  other 
provision  required  to  implement  any 
requirement  (k  order  identified  in 
paragraphs  (b)(1)  or  (bK2)  of  this 
section. 

(c)  Exemptions.  The  following 
contractors,  and  subcmtractors  and 
suppliers  thereto,  are  exempt  freon  the 
assessment  of  dvil  penalties  under  this 
subpart  with  respect  to  tbe  activities 
spedfied  below: 

(1)  The  University  of  Chicago  for 
activities  assodated  with  Atgemne 
Natimial  Laboratory; 

(2)  The  University  of  California  for 
activities  assodated  with  Los  Alamos 
National  Laboratory.  Lawrence 
Livermore  National  Laboratmy,  and 
Lawrence  Berkeley  National  Laboratory; 

(3)  American  Telephone  and 
Telegraph  Company  and  its  subsidiaries 


for  activities  assodated  with  Sandia 
National  Laboratory; 

(4)  University  Rei^rch  Assodation, 
Inc.  for  activities  assodated  with  FERhD 
National  Laboratory; 

(5)  Princeton  University  for  activities 
assodated  with  Prinedon  Plasma 
Physics  Laboratory; 

(6)  The  Assodat^  Universities,  Inc. 
for  activities  assodated  with  the 
Brookhaven  National  Laboratory;  and 

(7)  Battelle  Memorial  Institute  for 
activities  assodated  with  Padfic 
Northwest  Laboratory. 

(d)  Nonprofit  educational  institutions. 
Any  educational  institution  that  is 
considered  nonprofit  under  the  United 
States  Internal  Revenue  Code  shall 
receive  autmnatic  remission  of  any  dvil 
penalty  assessed  under  this  part. 

I820JM  Investigabons. 

(a)  The  Directs  may  initiate  and 
conduct  investigations  and  inspectimis 
relating  to  the  scope,  nature  and  extent 
of  compliance  by  a  person  with  tbe  Act 
and  the  DOE  Niidear  Safety 
Requirements  and  take  such  action  as  he 
deems  necessary  and  appropride  to  the 
conduct  of  the  investigatiem  or 
inspection,  induding  any  action 
pursuant  to  §820.8. 

(b)  Any  person  may  request  tbe 
Director  to  initiate  an  investigation  or 
inspection  pursuant  to  paragraph  (a)  of 
this  section.  A  request  for  an 
investigation  ot  inspection  shall  set 
forth  t^  subject  matter  or  activity  to  be 
investigated  or  inspected  as  fully  as 
possible  and  include  suppcHling 
documentation  and  information.  No 
particular  forms  or  procedures  are 
required. 

(c)  Any  person  who  is  requested  to 
furnish  documentuy  evident^, 
information  or  testimemy  in  an 
investigation  or  during  an  inspection 
shall  be  informed,  upon  vrritten  request, 
of  the  general  purpose  of  the 
investigation  or  inspectitm. 

(d)  Information  ox  documents  that  are 
obtained  during  any  investigation  or 
inspection  shall  not  be  disclosed  unless 
the  Director  directs  or  authorizes  the 
public  disclosure  of  the  investigation. 
Upon  such  authorization,  the 
information  or  documents  are  a  matter 
of  public  record  and  disclosure  is  not 
precluded  by  the  Freedom  of 
Information  Act,  5  U.S.C.  552  and  10 
CFR  part  1004.  A  request  for 
confidential  treatment  of  infwmation  for 
purposes  of  the  Freedom  of  Infcxmatimi 
Act  shall  not  prevent  disclosure  by  the 
Director  if  disclosure  is  determine  to 
be  in  the  public  interest  and  othervrise 
permitted  or  required  by  law. 

(e)  During  the  course  of  an 
investigation  or  inspection  any  person 
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may  submit  at  any  time  any  document, 
statement  of  facts  or  memorandum  of 
law  for  the  purpose  of  explaining  the 
person’s  position  or  furnish  information 
which  the  person  considers  relevant  to 
a  matter  or  activity  under  investigation 
or  inspection. 

(0  It  facts  disclosed  by  an 
investigation  or  inspection  indicate  that 
further  action  is  unnecessary  or 
unwarranted,  the  investigation  may  be 
closed  without  prejudice  to  further 
investigation  or  inspection  by  the 
Director  at  any  time  that  circumstances 
so  warrant. 

§820.22  Informal  conference. 

The  Director  may  convene  an 
informal  conference  to  discuss  any 
situation  that  might  be  a  violation  of  the 
Act  or  a  DOE  Nuclear  Safety 
Requirement,  its  significance  and  cause, 
any  correction  taken  or  not  taken  by  the 
person,  any  mitigating  or  aggravating 
circumstances,  and  any  other  useful 
information.  The  Director  may  compel  a 
person  to  attend  the  conference.  This 
conference  will  not  normally  be  open  to 
the  public  and  there  shall  be  no 
transcript. 

§  820.23  Consent  order. 

(a)  Settlement  policy.  DOE  encourages 
settlement  of  an  enforcement 
proceeding  at  any  time  if  the  settlement 
is  consistent  with  the  objectives  of  the 
Act  and  the  DOE  Nuclear  Safety 
Requirements.  The  Director  and  a 
person  may  confer  at  any  time 
concerning  settlement.  These  settlement 
conferences  shall  not  be  open  to  the 
public  and  there  shall  be  no  transcript. 

(b)  Consent  order.  Notwithstanding 
any  other  provision  of  this  Part,  DOE 
may  at  any  time  resolve  any  or  all  issues 
in  an  outstanding  enforcement 
proceeding  with  a  Consent  Order.  A 
Consent  Order  must  be  signed  by  the 
Director  and  the  person  who  is  its 
subject,  or  a  duly  authorized 
representative,  must  indicate  agreement 
to  the  terms  contained  therein  and  must 
be  filed.  A  Consent  Order  need  not 
constitute  an  admission  by  any  person 
that  the  Act  or  a  DOE  Nuclear  Safety 
Requirement  has  been  violated,  nor 
need  it  constitute  a  finding  by  the  DOE 
that  such  person  has  violated  the  Act  or 
a  DOE  Nuclear  Safety  Requirement.  A 
Consent  Order  shall,  however,  set  forth 
the  relevant  facts  which  form  the  basis 
for  the  Order  and  what  remedy,  if  any, 
is  imposed. 

(c)  Effect  on  enforcement 
adjudication.  If  a  Consent  Order  is 
signed  after  the  commencement  of  an 
enforcement  adjudication,  the 
adjudication  of  the  issues  subject  to  the 
Consent  Order  shall  be  stayed  until  the 


completion  of  the  Secretarial  Review 
Process.  If  the  Consent  Order  becomes  a 
Final  Order,  the  adjudication  shall  be 
terminated  or  modified  as  specified  in 
the  Order. 

(d)  Secretarial  review.  A  Consent 
Order  shall  become  a  Final  Order  30 
days  after  it  is  filed  imless  the  Secretary 
files  a  rejection  of  the  Consent  Order  or 
a  Modified  Consent  Order.  A  ModiHed 
Consent  Order  shall  become  a  Final 
Order  if  the  Director  and  the  person 
who  is  its  subject  sign  it  within  15  days 
of  its  filing. 

§  820.24  Preliminary  notice  of  violation. 

(a)  If  the  Director  has  reason  to  believe 
a  person  has  violated  or  is  continuing  to 
violate  a  provision  of  the  Act  or  a  DOE 
Nuclear  Safety  Requirement,  he  may  file 
a  Preliminary  Notice  of  Violation.  The 
Notice  and  any  transmittal  documents 
shall  contain  sufficient  information  to 
fairly  apprise  the  respondent  of  the  facts 
and  circumstances  of  the  alleged 
violations  and  the  basis  of  any  proposed 
remedy,  and  to  properly  indicate  what 
further  actions  are  necessary  by  or 
available  to  respondent. 

(b)  Within  30  days  after  the  filing  of 
a  Preliminary  Notice  of  Violation,  the 
respondent  shall  file  a  reply. 

(c)  The  reply  shall  be  in  writing  and 
signed  by  the  person  filing  it.  The  reply 
shall  contain  a  statement  of  all  relevant 
facts  pertaining  to  the  situation  that  is 
the  subject  of  the  Notice.  The  reply  shall 
state  any  facts,  explanations  and 
arguments  which  support  a  denial  that 

a  violation  has  occurred  as  alleged; 
demonstrate  any  extenuating 
circumstances  or  other  reason  why  the 
proposed  remedy  should  not  be 
imposed  or  should  be  mitigated;  and 
furnish  full  and  complete  answers  to  the 
questions  set  forth  in  the  Notice.  Copies 
of  all  relevant  documents  shall  be 
submitted  with  the  reply.  The  reply 
shall  include  a  discussion  of  the 
relevant  authorities  which  support  the 
position  asserted,  including  rulings, 
regulations,  interpretations,  and 
previous  decisions  issued  by  DOE. 

(d)  The  respondent  may  terminate  an 
enforcement  action  if  the  reply  agrees  to 
comply  with  the  proposed  remedy  and 
waives  any  right  to  contest  the  Notice  or 
the  remedy.  If  a  respondent  elects  this 
option,  the  Preliminary  Notice  of 
Violation  shall  be  deemed  a  Final  Order 
upon  the  filing  of  the  reply. 

§  820.25  Final  notice  of  violation. 

(a)  General  rule.  If,  after  reviewing  the 
reply  submitted  by  the  respondent,  the 
Director  determines  that  a  person 
violated  or  is  continuing  to  violate  a 
provision  of  the  Act  or  a  DOE  Nuclear 
Safety  Requirement,  he  may  file  a  Final 


Notice  of  Violation.  The  Final  Notice 
shall  concisely  state  the  determined 
violation,  any  designated  penalty,  and 
further  actions  necessary  by  or  available 
to  respondent. 

(b)  Effect  affinal  notice.  (1)  If  a  Final 
Notice  of  Violation  does  not  contain  a 
civil  penalty,  it  shall  be  deemed  filed  as 
a  Final  Order  15  days  after  the  Final 
Notice  is  filed  unless  the  Secretary  files 
a  Final  Order  which  modifies  the  Final 
Notice. 

(2)  If  a  Final  Notice  of  Violation 
contains  a  civil  penalty,  the  respondent 
must  file  within  30  days  after  the  filing 
of  the  Final  Notice: 

(i)  A  waiver  of  further  proceedings; 

(ii)  A  request  Tor  an  on-the-record 
adjudication;  or 

(iii)  A  notice  of  intent  to  seek  judicial 
review. 

(c)  Effect  of  waiver.  If  a  respondent 
waives  further  proceedings,  the  Final 
Notice  of  Violation  shall  be  deemed  a 
Final  Order  enforceable  against  the 
respondent.  The  respondent  must  pay 
any  civil  penalty  set  forth  in  the  Notice 
of  Violation  within  60  days  of  the  filing 
of  waiver  unless  the  Director  grants 
additional  time. 

(d)  Effect  of  request.  If  a  respondent 
files  a  request  for  an  on-the-record 
adjudication,  then  an  enforcement 
adjudication  commences. 

(e)  Effect  of  notice  of  intent. 

If  a  respondent  files  a  Notice  of  Intent, 
the  Final  Notice  of  Violation  shall  be 
deemed  a  Final  Order  enforceable 
against  the  respondent. 

(f)  Amendment.  The  Director  may 
amend  the  Final  Notice  of  Violation  at 
any  time  before  an  action  takes  place 
pursuant  to  paragraph  (b)  of  this  section. 
An  amendment  shall  add  fifteen  days  to 
the  time  periods  under  paragraph  (b)  of 
this  section. 

(g)  Withdrawal.  The  Director  may 
withdraw  the  Final  Notice  of  Violation, 
or  any  part  thereof,  at  any  time  before 
an  action  under  paragraph  (b)  of  this 
section. 

§  820.26  Enforcement  adjudication. 

If  a  respondent  files  a  request  for  an 
on-the-record  adjudication,  an 
enforcement  adjudication  is  initiated 
and  the  Docketing  Clerk  shall  notify  the 
Secretary  who  shall  appoint  an 
Administrative  Law  Judge  to  be  the 
Presiding  Officer. 

§820.27  Answer. 

(a)  General.  If  a  respondent  files  a 
request  for  an  on-the-record 
adjudication  pursuant  to  §  820.25,  a 
written  answer  to  the  Final  Notice  of 
Violation  shall  be  filed  at  the  same  time 
the  request  is  filed. 

(b)  Contents  of  the  answer.  The 
answer  shall  clearly  and  directly  admit. 
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deny  or  explain  each  of  the  factual 
allegations  contained  in  the  Final  Notice 
of  Violation  with  regard  to  which 
respondent  has  any  knowledge, 
information  or  belief.  Where  respondent 
has  no  knowledge,  information  or  belief 
of  a  particular  factual  allegation  and  so 
states,  the  allegation  is  deemed  denied. 
The  answer  shall  also  state  the 
circumstance  or  argument  that  is  alleged 
to  constitute  the  grounds  of  defense  and 
the  facts  that  respondent  intends  to 
place  at  issue. 

(c)  Failure  to  admit,  deny,  or  explain. 
Failure  of  respondent  to  admit,  deny,  or 
explain  any  material  factual  allegation 
contained  in  the  Final  Notice  of 
Violation  constitutes  an  admission  of 
the  allegation. 

(d)  Amendment  of  the  answer.  The 
respondent  may  amend  the  answer  to 
the  Final  Notice  of  Violation  upon 
motion  granted  by  the  Presiding  Officer. 

§  820.28  Preheartng  actions. 

(a)  General.  The  Presiding  Officer 
shall  establish  a  schedule  for  the 
adjudication  and  take  such  other  actions 
as  he  determines  appropriate  to  conduct 
the  adjudication  in  a  fair  and 
expeditious  manner. 

(b)  Prehearing  conference.  The 
Presiding  Officer,  at  any  time  before  a 
hearing  begins,  may  direct  the  parties 
and  their  counsel,  or  other 
representatives,  to  appear  at  a 
confermice  before  him  to  consider,  as 
appropriate: 

(1)  The  settlement  of  the  case; 

(2)  The  simplificaticHi  of  issues  and 
stipulation  of  facts  not  in  dispute; 

(3)  The  necessity  or  desirability  of 
amendments  to  pleadings; 

(4)  The  exchange  of  exhibits; 

(5)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(6)  Setting  a  time  and  place  for  the 
hearing;  and  ^ 

(7)  Any  other  matters  that  may 
expedite  the  disposition  of  the 
proceeding. 

(c)  Exchange  of  witness  lists  and 
documents.  Unl^  otherwise  ordered 
by  the  Presiding  Officer,  at  least  five  (5) 
days  before  any  prehearing  conference, 
each  party  shall  make  available  to  all 
other  parties,  as  appro|«riate,  the  names 
of  the  expert  and  other  witnesses  it 
intends  to  call,  together  with  a  brief 
narrative  summary  of  their  expected 
testimony,  and  copies  of  all  dociunents 
and  exhibits  that  each  party  intends  to 
introduce  into  evidence.  Documents  and 
exhibits  shall  be  marked  for 
identification  as  ordered  by  the 
Presiding  Officer.  Documents  that  have 
not  been  exchanged  and  witnes.ses 
whose  names  have  not  been  exchanged 
shall  not  be  introduced  into  evidence  or 


allowed  to  testify  without  permission  of 
the  Presiding  Officer.  The  Presiding 
Officer  shall  allow  the  parties 
reasonable  opportunity  to  review  new 
evidence. 

(d)  Prehearing  conference  order.  The 
Presiding  Officer  shall  prepare  an  order 
incorporating  any  action  t^en  at  the 
conference.  The  summary  shall 
incorporate  any  written  stipulations  or 
agreements  of  the  parties  and  all  rulings 
and  appropriate  orders  containing 
directions  to  the  parties. 

(e)  Alternative  to  prehearing 
conference.  If  a  prehearing  conference  is 
unnecessary  or  impracticable,  the 
Presiding  Officer,  on  motion  or  sua 
sponte,  may  direct  the  parties  to  make 
appropriate  filings  with  him  to 
accomplish  any  of  the  objectives  set 
forth  in  this  section. 

(f)  Other  discovery.  (1)  Except  as 
provided  by  paragraph  (c)  of  this 
section,  further  discovery  under  this 
section  shall  be  permitted  only  upon 
determination  by  the  Presiding  Officer: 

(1)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be 
obtained  is  not  otherwise  obtainable; 
and 

(iii)  That  such  information  has 
significant  probative  value. 

(2)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that: 

(i)  The  information  sought  cannot  be 
obtained  by  alternative  methods;  or 

(ii)  There  is  substantial  reason  to 
believe  that  relevant  and  probative 
evidence  may  otherwise  not  be 
preserved  for  presentation  by  a  witness 
at  the  hearing. 

(3)  Any  party  to  the  proceeding 
desiring  an  order  to  take  further 
discovery  shall  make  a  motion  therefor. 
Such  a  motion  shall  set  forth: 

(i)  The  circumstances  warranting  the 
taking  of  the  discovery; 

(ii)  The  nature  of  the  information 
expected  to  be  discovered;  and 

(iii)  The  proposed  time  and  place 
where  it  will  be  taken.  If  the  Presiding 
Officer  determines  that  the  motion 
should  be  granted,  he  shall  issue  an 
order  for  the  taking  of  such  discovery 
together  with  the  conditions  and  terms 
thereof. 

(4)  When  the-information  sought  to  be 
obtained  is  within  the  control  of  one  of 
the  parties,  failure  to  comply  with  an 
order  issued  pursuant  to  this  paragraph 
may  lead  to  the  inference  that  the 
information  to  be  discovered  would  be 
adverse  to  the  party  finm  whom  the 
information  was  sought,  or  the  issuance 
of  a  default  order  under  820.38. 


§82029  Hearing. 

(a)  General.  Except  as  otherwise 
provided  by  this  Part  or  the  Presiding 
Officer,  a  hearing  shall  be  conducted  in 
accoHance  with  the  Federal  Rules  of 
Evidence.  The  Presiding  Officer  shall 
have  the  discretion  to  admit  all 
evidence  that  is  not  irrelevant, 
immaterial,  unduly  repetitious,  or 
otherwise  unreliable  or  of  little 
probative  value,  if  he  believes  the 
evidence  might  facilitate  the  fair  and 
expeditious  resolution  of  the 
proceeding.  But  such  evidence  may  be 
reasonably  limited  by  the  Presiding 
Officer  in  scope  and  length  in  order  to 
permit  prompt  resolution  of  the 
proceeding,  the  presentation, 
admission,  disposition,  and  use  of 
evidence,  the  Presiding  Officer  shall 
preserve  the  confidentiality  of  trade 
secrets  and  other  commercial  and 
financial  information,  and  shall  protect 
classified  and  unclassified  controlled 
nuclear  information,  as  well  as  any 
other  information  protected  firom  public 
disclosure  pursuant  to  law  or  regulation. 
The  confidential,  trade  secret,  or 
classified  or  otherwise  protected  status 
of  any  information  shall  not,  however, 
preclude  its  being  introduced  into 
evidence.  The  Presiding  Officer  may 
make  such  orders  as  may  be  necessary 
to  consider  such  evidence  in  camera, 
including  the  preparation  of  a 
supplemental  initial  decision  to  address 
questions  of  law,  fact,  or  discretion  that 
arise  out  of  that  portion  of  the  evidence 
that  is  confidential,  includes  trade 
secrets,  is  classified,  or  is  otherwise 
protected. 

(b)  Subpoenas.  The  attendance  of 
witnesses  or  the  production  of 
documentary  evidence  may  be  required 
by  subpoena. 

(c)  Examination  of  witnesses.  There 
shall  be  no  direct  oral  testimony  by 
witnesses,  except  as  permitted  by  the 
Presiding  Officer.  In  lieu  of  oral 
testimony,  the  Presiding  Officer  shall 
admit  into  the  record  as  evidence 
verified  written  statements  of  fact  or 
opinion  prepared  by  a  witness.  The 
admissibility  of  the  evidence  contained 
in  the  statement  shall  be  subject  to  the 
same  rules  as  if  the  testimony  were 
produced  under  oral  examination. 
Before  any  such  statement  is  read  or 
admitted  into  evidence,  the  witness 
shall  have  delivered  a  copy  of  the 
statement  to  the  Presiding  Officer  and 
the  opposing  coimsel  not  less  than  10 
days  prior  to  the  date  the  witness  is 
scheduled  to  testify.  The  witness 
presentii^  the  statement  shall  swear  or 
affirm  that  the  statement  is  true  and 
accurate  to  the  best  of  his  knowledge, 
information,  and  belief  and  shall  be 
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subiect  to  approfmate  oral  cross* 
examinaticm  upon  the  contents  thereof 
provided  such  cross-examinaticMi  is  not 
unduly  repetitious. 

(d)  Buracn  of  presentation:  huitfen  of 
persuasion.  The  Director  has  the  burden 
of  going  forward  with  and  of  provii^ 
that  the  violation  occurred  as  sei  forth 
in  the  Notice  of  Violation  and  that  the 
proposed  civil  penalty  is  appropriate. 
Following  the  establishment  of  a  priwa 
facie  c^e,  respondent  ^all  have  the 
burden  of  presenting  suid  of  going 
forward  with  any  defense  to  the 
allegations  set  forth  in  the  Notice  of 
Violation.  Each  matter  of  controversy 
shall  be  determined  by  the  Presiding 
OfHcer  upon  a  preponderance  of  the 
evidence. 

§  820.30  Post-twarfng  filings. 

Within  fifteen  days  after  the  filing  of 
the  transoript  of  the  hearing,  or  within 
such  longer  time  as  may  be  fixed  by  the 
Presiding  Officer,  any  party  may  file  for 
the  consideration  of  the  Presiding 
Officer,  proposed  findings  of  fact, 
conclusions  of  law.  and  a  proposed 
order,  together  with  briefs  in  suppml 
thereof.  Reply  briefs  may  be  filed  within 
ten  days  of  the  filing  of  briefs.  All  filings 
shall  be  in  writing,  shall  be  served  upon 
all  parties,  and  slull  contain  adequate 
reforences  to  the  record  and  authorities 
relied  on.  ^ 

§820.31  Initial  decision. 

(a)  Initial  Decision.  The  Presiding 
Officer  shall  file  an  Initial  Decision  as 
soon  as  practicable  after  the  period  for 
filing  reply  briefs  under  820.30  has 
expired.  The  Initial  Decision  shall 
contain  ftodings  of  fact,  conclusions 
regarding  all  matmial  issues  of  law  or 
discretion,  as  well  as  reasons  ther^or, 
any  remedy  and  a  proposed  Final  Order. 
A  party  may  file  comments  on  an  Initial 
Dc^sion  within  fifteen  days  of  its  filing. 

(b)  Amount  of  civil  penalty,  if  the 
Presiding  Officu*  determines  that  a 
violation  has  occurred  and  that  a  civil 
penalty  is  appro{»iate,  the  Initial 
Decision  shall  set  forth  the  efoUar 
amount  of  the  civil  penalty,  if  tlm 
Pre.sicfing  Officer  decides  to  assess  a 
penalty  different  in  amount  from  ffie 
penalty  assessed  in  the  Final  Notice  of 
Violation,  the  initial  Decision  set 
forth  the  specific  reasons  for  the 
increase  or  decrease. 

§32832  RnalOrdar. 

(a)  Effect  of  Initial  Decision.  The 
Initial  Decision  shall  be  deemed  filed  as 
a  Final  Order  thirty  days  after  the  filing 
of  the  Initial  Decision  unless  the 
Secretary  files  a  Final  Order  that 
modifies  the  Initial  Deension  or  the 
Secretary  files  a  Notice  of  Review. 


(1^  Notice  of  review.  If  the  Secretary 
files  a  Notice  erf  Review,  he  shall  file  a 
Final  Order  as  soon  as  prac:ticable  aftm* 
ccmpleting  his  review.  The  Secretary 
may,  at  his  discTeticxi.  order  additional 
procedures,  remand  the  matter  or 
modify  the  remedy,  incliMlmgaD 
increase  or  decrease  in  the  amount  oS 
the  civil  penalty  fitxn  the  amount 
reexunmended  to  be  assessed  in  the 
Initial  Decd^n. 

(c)  PaymerU  of  a  dvil  penalty.  The 
respondent  shall  pay  the  foil  amoimt  of 
any  civil  penalty  assessed  in  the  Final 
Order  within  thirty  (30)  da)rs  after  the 
Final  Ordo'  is  filed  unless  otherwise 
agreed  by  the  parties. 

§  820.33  Default  order. 

(a)  Default.  The  Presiding  Officer, 
upon  motion  by  a  party  or  the  filiagnf 
a  Notice  of  Intmt  to  issue  a  Default 
Order  sua  sponte,  may  find  a  party  to 
be  in  default  if  the  party  foils  to  cxunply 
with  the  provisiems  of  this  Part  or  mi 
order  of  Uie  Presiding  Officer.  The 
alleged  defoultii^  party  shall  have  tmi 
days  to  answer  tte  motkm  or  the  Notice 
of  Intent  No  finding  of  default  shall  be 
made  against  the  respondent  unless  the 
Director  fnesents  suffidoot  evidence  to 
the  f^esiding  Officer  to  establish  a 
prima  facie  case  against  the  respondeat. 
Defoult  by  respon^nt  constiUdes,  for 
purposes  of  the  pending  action  only,  tm 
admission  of  all  fods  alleged  in  ti>e 
Final  Notice  of  Violation  and  a  waivo- 
of  respondent’s  rights  to  an  cm-the- 
reemd  adjudicatitm  of  sudi  foctual 
allegations.  Defoult  by  tiie  Director  shall 
result  in  an  order  to  dismiss  the  Final 
Notice  of  Violation  with  prefodice. 

(b)  Effete  of  DefatiU  Order.  When  the 
Presiding  Officer  finds  a  d^ault  has 
occurred,  he  shali  file  a  Default  Order 
against  the  defaulting  party.  This  order 
shall  cemstitute  an  Initial  Decision. 

(c)  Contents  of  a  default  order.  A 
Default  Ordm*  shall  include  findings  of 
fod  showing  the  gro«mds  fm  the  order, 
conclusions  regarding  all  material  issues 
of  fact,  law  or  diserditm,  and  the 
remedy. 

§  820.34  Accelerated  decision. 

(a)  General.  The  Presiding  Officer, 
upon  motion  of  any  party  or  sua  sponte, 
may  at  any  time  r^a^r  an  Acxslerated 
Decision  in  fevor  of  the  Director  cht  the 
respondent  as  to  all  or  any  part  of  the 
adjudication,  without  furtbW  hearing  mr 
upon  such  limited  additional  evidence, 
such  as  affidavits,  as  he  may  require,  if 
no  genuine  issue  of  material  fact  exists 
and  a  party  is  entitled  to  judgment  as  a 
matter  of  law,  as  to  all  or  any  part  of  the 
adjudication.  In  addition,  the  Presiding 
Officer,  upon  motion  of  the  respondent, 
may  render  at  any  time  an  Accelerated 


Decision  to  dismiss  an  action  without 
further  hearing  or  upon  such  limited 
additional  evidmme  as  he  requires,  on 
the  basis  of  failure  to  establi^  a  primo 
fade  case  or  other  ;^om)ds  that  show  no 
right  to  relief  on  the  part  of  the  Director. 

(b)  Effect  of  Accelerated  Decision.  (1) 

If  an  Accelerated  Decision  is  rmdered 
as  to  alUbe  issues  and  claims  in  the 
adjudication,  the  decision  coostitutes  an 
Initial  Decision  of  the  Presiding  Officer, 
and  shall  be  filed  with  the  Dodging 
Clerk. 

(2)  If  an  Accelerated  Decision  is 
rendered  on  less  than  all  issues  or 
claims  in  the  adjudication,  the  Presiding 
Officer  shall  determine  what  material 
facts  exist  without  substantial 
controversy  and  what  material  foots 
remain  controverted  in  good  faith.  He 
shall  thereupon  file  an  interlocutory 
order  specifying  the  foots  that  appear 
substantially  uncontroverted,  and  the 
issues  and  claims  upon  which  the 
adjudication  will  proceed. 

§820.35  Ex  Parte  diacusaioRS. 

At  no  time  after  a  vespoadent  has 
requested  an  on*the-record  adjudicatkm 
of  the  assessment  of  a  civil  penalty  shall 
a  DOE  Official,  or  any  person  who  is 
likely  to  advise  a  D(%  Official  in  the 
decision  on  the  case,  discuss  ex  parte 
the  merits  of  the  proceeding  with  any 
interested  person  outside  DOE,  with  any 
DOE  staff  member  who  performs  a 
prosecutorial  or  investi^tive  fonetkm 
in  such  proceeding  or  a  foctually  related 
proceeding,  or  wiffi  any  representative 
of  such  person.  Any  ex  paite 
memorandum  or  other  oMnimmication 
addressed  to  a  DOE  Official  during  the 
pendency  of  the  proceeding  and  relating 
to  the  merits  the^f,  b3'  or  on  behalf  of 
any  party  shall  be  regarded  as  mgument 
made  in  the  proceeding  and  shall  be 
served  upon  all  other  parties.  Any 
comimmicatkm  ^lall  be  set  forth  in  a 
written  memorandum  and  smved  on  all 
otbm-  parties.  The  oth^  parties  shall  be 
givmi  an  opportunity  to  reply  to  such 
memorandum  or  communication. 

§  820.36  Filing,  loan,  and  service  of 
documents. 

(a)  Filing  in  an  enforcement 
proceeding.  The  original  and  three 
copies  of  any  document  in  an 
enforcement  proceeding  shdl  be  filed 
with  the  Docketing  Clerk  commencing 
with  the  filii^  of  a  Preliminary  Notice 
of  Violation. 

(b)  Form  of  documents  in  an 
enforcement  proceeding.  (1)  Except  as 
provided  herein,  or  by  order  of  tlw  DOE 
Official,  tlmre  are  no  specific 
requirements  as  to  the  form  of 
ducuments  filed  in  an  enforcement 
proceeding. 
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(2)  The  first  page  of  every  document 
shall  contain  a  caption  identifying  the 
respondent  and  the  docket  number. 

(3)  The  original  of  any  document 
(other  than  exhibits)  shall  be  signed  by 
the  person  filing  it  or  by  his  counsel  or 
other  representative.  The  signature 
constitutes  a  representation  by  the 
signer  that  he  has  read  the  pleading, 
letter  or  other  document,  that  to  the  best 
of  his  knowledge,  information  and 
belief,  the  statements  made  therein  are 
true,  and  that  it  is  not  interposed  for 
delay. 

(4)  The  initial  document  filed  by  any 
person  shall  contain  his  name,  address 
and  telephone  number.  Any  changes  in 
this  information  shall  be  communicated 
promptly  to  the  Docketing  Clerk  and  all 
participants  to  the  proceeding.  A  person 
who  fails  to  furnish  such  information 
and  any  changes  thereto  shall  be 
deemed  to  have  waived  his  right  to 
notice  and  service  under  this  part. 

(5)  The  Docketing  Clerk  may  refuse  to 
file  any  document  that  does  not  comply 
with  this  section.  Written  notice  of  such 
refusal,  stating  the  reasons  therefor, 
shall  be  promptly  given  to  the  person 
submitting  the  document.  Such  person 
may  amend  and  resubmit  any  document 
refused  for  filing. 

§  820.37  Participation  in  an  adjudication. 

(a)  Parties.  In  an  enforcement 
adjudication,  the  Director  and  the 
respondent  shall  be  the  only  parties; 
provided  that  the  Presiding  Officer  may 
permit  a  person  to  intervene  as  a  party 
if  the  person  demonstrates  it  could  be 
liable  in  the  event  a  civil  penalty  is 
assessed. 

(b)  Appearances.  Any  party  to  an 
enforcement  adjudication  may  appear  in 
person  or  by  counsel  or  other 
representative.  A  partner  may  appear  on 
behalf  of  a  partnership  and  an  officer 
may  appear  on  behalf  of  a  corporation. 
Persons  who  appear  as  counsel  or  other 
representative  must  conform  to  the 
standards  of  conduct  and  ethics 
required  of  practitioners  before  the 
courts  of  the  United  States. 

(c)  Amicus  Curiae.  Persons  not  parties 
to  an  enforcement  adjudication  who 
wish  to  file  briefs  may  so  move.  The 
motion  shall  identify  the  interest  of  the 
person  and  shall  state  the  reasons  why 
the  proposed  amicus  brief  is  desirable. 

If  the  motion  is  granted,  the  Presiding 
Officer  shall  issue  an  order  setting  the 
time  for  filing  such  brief.  An  amicus 
curiae  is  eligible  to  participate  in  any 
briefing  after  his  motion  is  granted,  and 
shall  be  served  with  all  briefs,  reply 
briefs,  motions,  and  orders  relating  to 
issues  to  be  briefed.. 


§820.38  Consolidation  and  severance. 

(a)  Consolidation.  The  Presiding 
Officer  may,  by  motion  or  sua  sponte, 
consolidate  any  or  all  matters  at  issue  in 
two  or  more  enforcement  adjudications 
under  this  part  where  there  exists 
common  parties  or  common  questions 
of  fact  or  law,  consolidation  would 
expedite  and  simplify  consideration  of 
the  issues,  and  consolidation  would  not 
adversely  affect  the  rights  of  parties 
engaged  in  otherwise  separate 
adjudications. 

(b)  Severance.  The  Presiding  Officer 
may,  by  motion  or  sua  sponte,  for  good 
cause  showm  order  any  enforcement 
adjudication  severed  with  respect  to  any 
or  all  parties  or  issues. 

§820.39  Motions. 

(a)  General.  All  motions  in  an 
enforcement  adjudication  except  those 
made  orally,  shall  be  in  writing,  state 
the  grounds  therefor  with  particularity, 
set  forth  the  relief  or  order  sought,  and 
be  accompanied  by  any  affidavit, 
certificate,  other  evidence,  or  legal 
memorandum  relied  upon. 

(b)  Answer  to  motions.  Except  as 
otherwise  specified  by  a  particular 
provision  of  this  Part  or  by  the  Presiding 
Officer,  a  party  shall  have  the  right  to 
file  a  written  answer  to  the  motion  of 
another  party  within  10  days  after  the 
filing  of  such  motion.  The  answer  shall 
be  accompanied  by  any  affidavit, 
certificate,  other  evidence,  or  legal 
memorandum  relied  upon.  If  no  answer 
is  filed  within  the  designated  period, 
the  party  may  be  deemed  to  have 
waived  any  objection  to  the  granting  of 
the  motion.  The  Presiding  Officer  may 
set  a  shorter  or  longer  time  for  an 
answer,  or  make  such  other  orders 
concerning  the  disposition  of  motions  as 
he  deems  appropriate. 

(c)  Decision.  The  Presiding  Officer 
shall  rule  on  a  motion  as  soon  as 
practicable  after  the  filing  of  the  answer. 
The  decision  of  the  Presiding  Officer  on 
any  motion  shall  not  be  subject  to 
administrative  appeal. 

Subpart  C — Compliance  Orders 

§  820.40  Purpose  and  scope. 

This  subpart  provides  for  the  issuance 
of  Compliance  Orders  to  prevent,  rectify 
or  penalize  violations  of  the  Act,  a 
Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirement  and  to  require 
action  consistent  with  the  Act,  a 
Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirement. 

§820.41  Compliance  order. 

The  Secretary  may  issue  to  any  person 
involved  in  a  DOE  nuclear  activity  a 
Compliance  Order  that: 


fa)  Identifies  a  situation  that  violates, 
potentially  violates,  or  otherwise  is 
inconsistent  with  the  Act,  a  Nuclear 
Statute,  or  a  CKDE  Nuclear  Safety 
Requirement; 

(b)  Mandates  a  remedy  or  other 
action;  and, 

(c)  States  the  reasons  for  the  remedy 
or  other  action. 

§820.42  Final  Order. 

A  Compliance  Order  is  a  Final  Order 
that  constitutes  a  DOE  Nuclear  Safety 
Requirement  that  is  effective 
immediately  unless  the  Order  specifies 
a  different  effective  date. 

§  820.43  Appeal. 

Within  fifteen  days  of  the  issuance  of 
a  Compliance  Order,  the  recipient  of  the 
Order  may  request  the  Secretary  to 
rescind  or  modify  the  Order.  A  request 
shall  not  stay  the  effectiveness  of  a 
Compliance  Order  unless  the  Secretary 
issues  an  order  to  that  effect. 

Subpart  D — Interpretations 

§  820.50  Purpose  and  scope. 

This  subpart  provides  for 
interpretations  of  the  Act,  Nuclear 
Statutes,  and  DOE  Nuclear  Safety 
Requirements.  Any  written  or  oral 
response  to  any  written  or  oral  question 
which  is  not  provided  pursuant  to  this 
subpart  does^iot  constitute  an 
interpretation  and  does  not  provide  any 
basis  for  action  inconsistent  with  the 
Act,  a  Nuclear  Statute,  or  a  DOE  Nuclear 
Safety  Requirement. 

§820.51  General  counsel. 

The  General  Counsel  shall  be  the  DOE 
Official  responsible  for  formulating  and 
issuing  any  interpretation  concerning 
the  Act,  a  Nuclear  Statute  or  a  DOE 
Nuclear  Safety  Requirement. 

§  820.52  Procedures. 

The  General  Counsel  may  utilize  any 
procedure  which  he  deems  appropriate 
to  comply  with  his  responsibilities 
under  this  subpart.  All  interpretations 
issued  under  this  subpart  must  be  filed 
with  the  Office  of  the  Docketing  Clerk 
which  shall  maintain  a  docket  for 
interpretations. 

Subpart  E— Exemption  Relief 

§  820.60  Purpose  and  scope. 

This  subpart  provides  for  exemption 
relief  from  provisions  of  DOE  Nuclear 
Safety  Requirements  at  nuclear 
facilities. 

§820.61  Secretarial  Off  leer. 

The  Secretarial  Officer  who  is 
primarily  responsible  for  the  activity  to 
which  a  DOE  Nuclear  Safety 
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Requiiement  relates  may  gsaat  a 
temporary  or  permaseBt  ercemption 
firona  that  requiiemeot  as  requested  hy 
any  person  suhiect  to  its  provisieBs; 
provided  that,  the  Secrel«ial  Officer 
responsible  for  envirenment,  safety  and 
health  natters '^all  exercise  this 
authority  with  respect  to  provisions 
relating  to  radiolo^cal  protection  of 
workers,  the  public  and  the 
environment.  This  authority  may  not  be 
further  delegated. 

§420.62  Crttarta. 

The  crk^ia  for  graatiag  an  exemption 
to  a  E)OE  Nuclear  Safety  Requirement 
are  determinations  that  the  exemption; 

la)  Would  be  authorized  by  law; 

fb)  Would  not  present  an  undue  risk 
to  public  heahh  and  safety,  the 
environment,  or  facility  workers; 

(c)  Would  be  consistent  with  the  safe 
operatirm  of  a  DOE  nuclear  facility;  and 

(d)  Involves  special  ckcuHistances, 
including  the  followiBg: 

(1)  Ap^ication  of  the  requirem^t  in 
the  particular  drcumstanoes  conflicts 
with  other  requiremmts;  or 

(2)  Applicatimi  of  the  requirement  in 
the  particular  circtnmstances  would  not 
serve  or  is  ncA  necessary  to  achieve  its 
underlying  purpose,  or  would  result  in 
resource  impacts  which  are  not  )ustified 
by  the  safety  improvements;  or 

(3)  Application  of  the  requirement 
would  result  in  a  situation  sigoificmitly 
different  tlnn  that  contemplated  when 
the  requirement  was  adopted,  or  that  is 
signifi^ntly  different  horn  that 
encountered  by  others  similarly 
situated;  or 

(4)  The  exemption  would  result  in 
benefit  to  human  health  and  safety  that 
compensates  for  any  d^iment  th^  may 
result  from  the  grant  of  the  exc»nption; 
or 

(5)  Qrcumstahoes  exist  which  would 
justify  temporary  relief  from  application 
of  the  requirement  while  t^inggood 
faith  action  to  achieve  compliance;  or 

(6)  There  is  present  any  other  material 
circumstance  not  considered  when  the 
requirement  was  adopted  for  w^ch  it 
would  be  in  the  public  interest  to  grant 
an  exemption. 

§820.63  Procedures. 

The  Secretarial  Officer  shall  utilize 
any  procedures  deemed  necessary  and 
appropriate  to  comply  with  his 
responsibilities  under  this  subpail.  AH 
exemption  decisions  must  set  forth  in 
writing  the  reasons  for  granting  or 
denying  the  exemption,  and  if  granted, 
the  basis  for  the  detemunation  that  the 
criteria  in  §  820.62  have  been  met  and 
the  terms  of  the  exemption.  All 
exemption  decisions  must  be  filed  with 
the  Office  of  the  Dcxdceting  Clerk  which 


shall  manitain  a  docket  for  exen^ption 
decisions  issued  pucsuatft  lo  this 
subpart 

§ 820.64  Tarmsand  conditions. 

Aji  exemption  may  contain 
appropriate  terms  wid  conditions 
including,  but  not  Ihniled  to.  provisions 
that; 

taj  Limit  its  duraticm; 

(b)  Require  alternative  action; 
tc)  Require  pailial  compliance;  or 
(d)  Establish  a  schedule  for  full  or 
partial  compliance. 

§820.65  Implementation  plan. 

With  inspect  to  a  IX%  Nuclear  Sal^y 
Hequirement  for  which  there  is  no 
regulatory  provision  fmaa 
implementation  plan  or  schedule,  an 
exemption  may  be  granted  to  establish 
an  implementation  plan  which 
reasonably  demonstrates  that  full 
compliance  with  the  requirement  will 
be  a^ieved  within  two  years  of  the 
effective  date  of  the  requirement 
without  a  determination  of  special 
circumstances  under  §  820.62(d). 

§820.66  Appeal. 

Within  fifteen  (IS)  days  of  the  filing 
of  an  ex^ption  decinon  by  a 
Secretarial  Officer,  the  person 
requesting  the  exemption  may  file  a 
Request  to  Review  with  the  Secretary,  or 
the  Secretary  may  file,  sua  sponfe.a 
Notice  of  Review.  The  Requ^  to 
Review  shall  state  specifically  the 
respects  in  which  the  exemption 
determination  is  claimed  to  be 
erroneous,  the  grounds  of  the  request, 
and  the  relief  recjuested. 

§820.67  Final  order. 

If  no  filing  is  made  under  Section 
820.66.  an  exmnption  decision  becomes 
a  Final  Order  fifteen  (15)  days  after  it  is 
filed  by  a  Secjctarial  Officer.  If  filing  is 
made  under  §820^66,  an  exemptian 
decision  becomes  a  Final  Order  45  days 
after  it  is  filed  by  a  Secretarial  Officer, 
unless  the  Secretary  stays  the  rffective 
date  OT  issues  a  Final  Order  that  - 
modifies  the  decision. 

Subpart  F— Criminai  Penalties 

§820.70  Propose  and  scope. 

This  subpart  provides  for  the 
identification  of  criminal  violations  of 
the  Act  or  DOE  Nuclear  Safety 
Requirements  and  the  referra)  of  such 
violations  to  the  Departm^  of  Justice. 

§820.71  Standard. 

If  a  person  subject  to  the  Act  or  the 
DOE  Nucdear  Sa^y  Recpiirements  has, 
by  ac;t  or  omissicm,  knowingly  and 
willfully  violated,  caused  to  be  violated, 
attempted  to  violate,  or  conspired  to 


violate  any  eecition  of  the  Ac:t  or  any 
appliciable  DOE  Nuclear  Safety 
Requirement,  the  person  Shall  be  sdbjeCI 
to  criminal  sanctions  under  the  AcL 

§820.72  neterrai tettre  AHemey General. 

If  there  is  reason  to  believe  a  criminal 
violation  of  the  Act  or  the  DOE  Nuclear 
Safely  RequiimneBts  has  occurred,  DC£ 
may  refer  the  mattm*  to  :the  Athuney 
Geneaal  of  the  United  States  for 
investigation  or  prosecution. 

Appendix  A  to  Part  820 — General 
Statement  of  EnforceBsent  Policy 

/.  Introduction 

This  policy  statement  sets  forth  thegeaeial 
framework  through  which  the  U.S. 

Department  of  Energy  (DOE)  will  seek  to 
ensure  compliance  with  its  enforceable 
nuclear  safety  regulations  and  orders 
(hereafter  collectively  referred  to  as  DOE 
Nuclear  Safety  Requirements)  and,  in 
particular,  exercise  the  civil  penalty 
authority  provided  to  OOE  in  the  I^ke 
Anderson  Amendments  Act  of  1988. 42 
U.S.C  2282a  (PAAAJ.  The  policy  set  forth 
herein  is  applicable  to  violations  of  DC^ 
Nuclear  S^ty  Requirements  by  DOE 
contractors  who  are  indemnified  under  the 
Price  Anderson  Act,  42  11.SjC  221Q(dl,aRd 
their  subcontractors  and  suppliers  (hereafter 
collectively  referred  to  as  DOE  contractors). 
This  policy  statement  is  not  a  regulation  and 
is  intended  only  to  provide  general  guidance 
to  those  persons  subject  to  DC£’s  Nuclear 
Safety  Requirements  as  specified  in  the 
PAAA.  It  is  not  intended  to  establish  a 
“cookbook”  approach  to  the  initiation  and 
resolution  of  situations  involvii^ 
noncomptiance  with  DOE  Nuclear  Safety 
Requirements.  Rather,  DOE  intends  to 
consider  the  particular  facts  of  each 
noncompliance  situation  in  determining 
whether  enfmcement  sanctions  are 
appropriate  and,  if  so,  the  appropriate 
magnitude  of  those  sanctions.  DOE  may  well 
deviate  from  this  policy  statement  when 
appropriate  in  the  circumstances  of 
particular  cases.  This  policy  statement  is  not 
applicable  to  activities  and  facilities  covered 
under  E.0. 12344,  42  U.S.C  7158  note, 
pertaining  to  Naval  nuclear  propulsion. 

Both  the  Department  of  Energy 
Organization  Act.  42  U.S.C  7101,  and  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.C  2011,  require  DOE  to  protect  the 
public  health  and  safety,  as  well  as  the  safety 
of  workers  at  DOE  facitibes,  in  conducting  its 
nuclear  activities,  and  grant  DOE  broad 
authority  to  achieve  this  goal. 

The  EOE  goal  In  the  compliance  arena  is 
to  enhance  and  protect  the  radiological 
health  and  safety  of  the  public  and  worker  at 
DOE  fecilities  by  fostering  a  culture  among 
both  the  DOE  line  organizations  and  the 
contractors  that  activity  seeks  to  attain  and 
sustain  compliance  with  DOE  Nuclear  Safety 
Requirements.  The  enforcemejit  program  and 
policy  have  been  developed  with  the  express 
purpose  of  achieving  safety  inquisitiveness 
and  voluntary  compliance.  DOE  will 
establish  effective  administrabve  processes 
and  positive  incentives  to  the  contractors  for 
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the  open  and  prompt  identihcation  and 
reporting  of  noncompliances,  and  the 
initiation  of  comprehensive  corrective 
actions  to  resolve  both  the  noncompliance 
conditions  and  the  program  or  process 
deficiencies  that  led  to  noncompliance. 

In  the  development  of  the  DOE 
enforcement  policy,  DOE  recognizes  that  the 
reasonable  exercise  of  its  enforcement 
authority  can  help  to  reduce  the  likelihood 
of  serious  incidents.  This  can  be 
accomplished  by  providing  greater  en\phasis 
on  a  culture  of  safety  in  existing  DOE 
operations,  and  strong  incentives  for 
contractors  to  identify  and  correct 
noncompliance  conditions  and  processes  in 
order  to  protect  human  health  and  the 
environment.  DOE  wants  to  facilitate, 
encourage,  and  support  contractor  initiatives 
for  the  prompt  identification  and  correction 
of  problems.  These  initiatives  and  activities 
will  be  duly  considered  in  exercising 
enforcement  discretion. 

The  PAAA  provides  DOE  with  the 
authority  to  compromise,  modify,  or  remit 
civil  penalties  with  or  without  conditions.  In 
implementing  the  PAAA,  DOE  will  carefully 
consider  the  facts  of  each  case  of 
noncompliance  and  will  exercise  appropriate 
discretion  in  taking  any  enforcement  action. 
Part  of  the  function  of  a  sound  enforcement 
program  is  to  assure  a  proper  and  continuing 
level  of  safety  vigilance.  The  reasonable 
exercise  of  enforcement  authority  will  be 
facilitated  by  the  appropriate  application  of 
safety  requirements  to  nuclear  facilities  and 
by  promoting  and  coordinating  the  proper 
contractor  and  DOE  safety  compliance 
attitude  toward  those  requirements. 

II.  Purpose 

The  purpose  of  the  DOE  enforcement 
program  is  to  promote  and  protect  the 
radiological  health  and  safety  of  the  public 
and  workers  at  DOE  facilities  by: 

a.  Ensuring  compliance  by  DOE  contractors 
with  applicable  DOE  Nuclear  Safety 
Requirements. 

b.  Providing  positive  incentives  for  a  DOE 
contractor’s; 

(1)  Timely  self-identiPication  of  nuclear 
safety  deficiencies, 

(2)  Prompt  and  complete  reporting  of  such 
deficiencies  to  DOE, 

(3)  Root  cause  analyses  of  nuclear  safety 
deficiencies, 

(4)  Prompt  correction  of  nuclear  safety 
deficiencies  in  a  manner  which  precludes 
recurrence,  and 

(5)  Identification  of  modifications  in 
practices  or  facilities  that  can  improve  public 
or  worker  radiological  health  and  safety. 

c.  Deterring  future  violations  of  DOE 
requirements  by  a  DOE  contractor. 

d.  Encouraging  the  continuous  overall 
improvement  of  operations  at  DOE  nuclear 
facilities. 

III.  Statutory  Authority 
Section  17  of  the  PAAA  makes  most  DOE 
contractors  covered  by  the  DOE  Price- 
Anderson  indemnification  system,  and  their 
subcontractors  and  suppliers,  subject  to  civil 
penalties  for  violations  of  applicable  DOE 
nuclear  safety  rules,  regulations  and  orders. 
42  U.S.C.  2282a.  Furthermore,  Section  18  of 


the  PAAA  makes  all  employees  of  DOE 
contractors,  and  their  subcontractors  and 
suppliers,  subject  to  criminal  penalties, 
including  monetary  penalties  and 
imprisonment,  for  knowing  and  willful 
violations  of  applicable  DOE  nuclear  safety 
rules,  regulations  and  orders.  42  U.S.C. 

2273(c).  Suspected,  or  alleged,  criminal 
violations  are  referred  to  the  Department  of 
Justice  for  appropriate  action.  42  U.S.C.  2271. 
Therefore,  DOE’s  enforcement  authority  and 
policy  will  apply  only  to  civil  p>enalties  since 
decisions  on  criminal  violations  are  the 
responsibility  of  the  Department  of  Justice. 
However,  referral  of  a  case  to  the  Department 
of  Justice  does  not  preclude  DOE  from  taking 
civil  enforcement  action  in  accordance  with 
this  policy  statement.  Such  actions  will  be 
coordinated  with  the  Department  of  Justice  to 
the  extent  practicable. 

A^.  Responsibilities 

The  Director,  as  the  principal  enforcement 
officer  of  the  DOE,  has  been  delegated  the 
authority  to  conduct  enforcement 
investigations  and  conferences,  issue  Notices 
of  Violations  and  proposed  civil  penalties, 
and  represent  DOE  in  an  enforcement 
adjudication. 

V.  Procedural  Framework 
10  CFR  part  820  sets  forth  the  procedures 
DOE  will  use  in  exercising  its  enforcement 
authority,  including  the  issuance  of  Notices 
of  Violation  and  the  resolution  of  contested 
enforcement  actions  in  the  event  a  DOE 
contractor  elects  to  litigate  contested  issues 
before  an  Administrative  Law  Judge. 

Pursuant  to  10  CFR  §  820.22,  the  Director 
initiates  the  civil  penalty  process  by  issuing 
a  Preliminary  Notice  of  Violation  and 
Proposed  Civil  Penalty  (PNOV).  The  DOE 
contractor  is  required  to  respond  in  writing 
to  the  PNOV,  either  admitting  the  violation 
and  waiving  its  right  to  contest  the  proposed . 
civil  penalty  and  paying  it,  admitting  the 
violation  but  asserting  the  existence  of 
mitigating  cirgumstances  that  warrant  either 
the  total  or  partial  remission  of  the  civil 
penalty,  or  denying  that  the  violation  has 
occurred  and  providing  the  basis  for  its  belief 
that  the  PNOV  is  incorrect.  After  evaluation 
of  the  DOE  contractor’s  response,  the  Director 
of  Enforcement  may  determine  that  no 
violation  has  occurred,  that  the  violation 
occurred  as  alleged  in  the  PNOV  but  that  the 
proposed  civil  penalty  should  be  remitted  in 
whole  or  in  part,  or  that  the  violation 
occurred  as  alleged  in  the  PNOV  and  that  the 
proposed  civil  penalty  is  appropriate 
notwithstanding  the  asserted  mitigating 
circumstances.  In  the  latter  two  instances,  the 
Director  will  issue  a  Final  Notice  of  Violation 
(FNOV)  or  an  FNOV  and  Proposed  Civil 
Penalty. 

An  opportunity  to  challenge  a  proposed 
civil  penalty  either  before  an  Administrative 
Law  Judge  or  in  a  United  States  District  Court 
is  provided  in  the  PAAA,  42  U.S.C  2282a(c], 
and  10  CFR  part  820  sets  forth  the  procedures 
associated  with  an  administrative  hearing, 
should  the  contractor  opt  for  that  method  of 
challenging  the  proposed  civil  penalty.  A 
formal  administrative  enforcement 
proceeding  pursuant  to  section  554  of  the 
Administrative  Procedures  Act  is  not 


initiated  until  the  DOE  contractor  against 
which  a  civil  penalty  has  been  proposed 
requests  an  administrative  hearing  rather 
than  waiving  its  right  to  contest  the  civil 
penalty  and  paying  it.  However,  it  should  be 
emphasized  that  E)OE  encourages  the 
voluntary  resolution  of  a  noncompliance 
situation  at  any  time,  either  informally  prior 
to  the  initiation  of  an  administrative 
proceeding  or  by  consent  order  after  a  formal 
proceeding  has  begun. 

V7.  Severity  of  Violations 

Violations  of  DOE  Nuclear^fety 
Requirements  have  varying  agrees  of  safety 
significance.  Therefore,  the  relative 
importance  of  each  violation  must  be 
identified  as  the  first  step  in  the  enforcement 
process.  Violations  of  DOE  Nuclear  Safety 
Requirements  are  categorized  in  three  levels 
of  severity  to  identify  their  relative  safety 
significance,  and  Notices  of  Violation  are 
issued  for  noncompliance  which,  when 
appropriate,  propose  civil  penalties 
commensurate  with  the  severity  level  of  the 
violation(s)  involved. 

Severity  Level  I  has  been  assigned  to 
violations  that  are  the  most  significant  and 
Severity  Level  111  violations  are  the  least 
significant.  Severity  Level  I  is  reserved  for 
violations  of  DOE  Nuclear  Safety 
Requirements  which  involve  actual  or  high 
potential  for  adverse  impact  on  the  safety  of 
the  public  or  workers  at  DOE  facilities. 
Severity  level  II  violations  represent  a 
significant  lack  of  attention  or  carelessness 
toward  responsibilities  of  DOE  contractors 
for  the  protection  of  public  or  worker  safety 
which  could,  if  uncorrected,  potentially  lead 
to  an  adverse  impact  on  public  or  worker 
safety  at  DOE  facilities.  Severity  Level  III 
violations  are  less  serious  but  are  of  more 
than  minor  concern:  i.e.,  if  left  uncorrected, 
they  could  lead  to  a  more  serious  concern.  In 
some  cases,  violations  may  be  evaluated  in 
the  aggregate  and  a  single  severity  level 
assigned  for  a  group  of  violations. 

Isolated  minor  violations  of  DOE  Nuclear 
Safety  Requirements  will  not  be  the  subject 
of  formal  enforcement  action  through  the 
issuance  of  a  Notice  of  Violation.  However, 
these  minor  violations  will  be  identified  as 
noncompliances  and  tracked  to  assure  that 
appropriate  corrective/remedial  action  is 
taken  to  prevent  their  recurrence,  and 
evaluated  to  determine  if  generic  or  specific 
problems  exist.  If  circumstances  demonstrate 
that  a  number  of  related  minor 
noncompliances  have  occurred  in  the  same 
time  frame  (e.g.  all  identified  during  the  same 
assessment),  or  that  related  minor 
noncompliances  have  recurred  despite  prior 
notice  to  the  DOE  contractor  and  sufficient 
opportunity  to  correct  the  problem,  DOE  may 
choose  in  its  discretion  to  consider  the 
noncompliances  in  the  aggregate  as  a  more 
serious  violation  warranting  a  Severity  Level 
III  designation,  a  Notice  of  Violation  and  a 
possible  civil  penalty. 

The  severity  level  of  a  violation  will  be 
dependent,  in  part,  on  the  degree  of 
culpability  of  the  DOE  contractor  with  regard 
to  the  violation.  Thus,  inadvertent  or 
negligent  violations  will  be  viewed 
differently  than  those  in  which  there  is  gross 
negligence,  deception  or  wilfulness.  In 


Federal  Register  /  .Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations  43703 


addition  to  the  significance  of  the  underlying 
violation  and  level  of  culpability  involved, 

DOE  will  also  consider  the  position,  training 
and  experience  of  the  person  involved  in  the 
violation.  Thus,  for  example,  a  violation  may 
be  deemed  to  be  more  significant  if  a  senior 
manager  of  an  organization  is  involved  rather 
than  a  foreman  or  non-supervisory  employee. 

In  this  regard,  while  management 
involvement,  direct  or  indirect,  in  a  violation 
may  lead  to  an  increase  in  the  severity  level 
of  a  violation  and  proposed  civil  penalty,  the 
lack  of  such  involvement  will  not  constitute 
grounds  to  reduce  the  severity  level  of  a 
violation  or  mitigate  a  civil  penalty. 

Allowance  of  mitigation  in  such 
circumstances  comd  encourage  lack  of 
management  involvement  in  DOE  contractor 
activities  and  a  decrease  in  protection  of 
public  and  worker  health  and  safety. 

Other  factors  which  will  be  considered  by 
DOE  in  determining  the  appropriate  severity 
level  of  a  violation  are  the  duration  of  the 
violation,  the  past  performance  of  the  DOE 
contractor  in  the  particular  activity  area 
involved,  whether  the  DOE  contractor  had 
prior  notice  of  a  potential  problem,  and 
whether  there  are  multiple  examples  of  the 
violation  in  the  same  time  firame  rather  than 
an  isolated  occurrence.  The  relative  weight 
given  to  each  of  these  factors  in  arriving  at 
the  appropriate  severity  level  will  be 
dependent  on  the  circumstances  of  each  case. 

DOE  expects  contractors  to  provide  full, 
complete,  timely,  and  accurate  information 
and  reports.  Accordingly,  the  severity  level  of 
a  violation  involving  either  failure  to  make  a 
required  report  or  notification  to  the  DOE  or 
an  untimely  report  or  notification,  will  be 
based  upon  the  significance  of,  and  the 
circumstances  surrounding,  the  matter  that 
should  have  been  reported.  A  contractor  will 
not  normally  be  cited  for  a  failure  to  report 
a  condition  or  event  unless  the  contractor 
was  actually  aware,  or  should  have  been 
aware  of  the  condition  or  event  which  it 
failed  to  report. 

VII.  Enforcement  Conferences 
Should  DOE  determine,  after  completion  of 
all  assessment  and  investigation  activities 
associated  with  a  potential  or  alleged 
violation  of  DOE  Nuclear  Safety 
Requirements,  that  there  is  a  reasonable  basis 
to  believe  that  a  violation  has  actually 
occurred,  and  the  violation  may  warrant  a 
civil  penalty  or  issuance  of  an  enforcement 
order,  DOE  will  normally  hold  an 
enforcement  conference  with  the  DOE 
contractor  involved  prior  to  taking 
enforcement  action.  DOE  may  also  elect  to 
hold  an  enforcement  conference  for  potential 
violations  which  would  not  ordinarily 
warrant  a  civil  penalty  or  enforcement  order 
but  which  could,  if  repeated,  lead  to  such 
action.  The  purpose  of  the  enforcement 
conference  is  to  assure  the  accuracy  of  the 
facts  upon  which  the  preliminary 
determination  to  consider  enforcement  action 
is  based,  discuss  the  potential  or  alleged 
violations,  their  significance  and  causes,  and 
the  nature  of  and  schedule  for  the  DOE 
contractor’s  corrective  actions,  determine 
whether  there  are  any  aggravating  or 
mitigating  circumstances,  and  obtain  other 
information  which  will  help  determine  the 
appropriate  enforcement  action. 


DOE  contractors  will  be  informed  prior  to 
a  meeting  when  that  meeting  is  considered  to 
be  an  enforcement  conference.  Such 
conferences  are  informal  mechanisms  for 
candid  pre-decisional  discussions  regarding 
potential  or  alleged  violations  and  will  not 
normally  be  open  to  the  public.  In 
circumstances  for  which  immediate 
enforcement  action  is  necessary  in  the 
interest  of  public  or  worker  health  and  safety, 
such  action  will  be  taken  prior  to  the 
enforcement  conference,  which  may  still  be 
held  after  the  necessary  DOE  action  has  been 
taken. 

VIII.  Enforcement  Actions 

This  section  describes  the  enforcement 
sanctions  available  to  E)OE  and  specifies  the 
conditions  under  which  each  may  be  used. 

The  basic  sanctions  are  Notices  of  Violation 
and  civil  penalties.  In  determining  whether 
to  impose  enforcement  sanctions,  DOE  will 
consider  enforcement  actions  taken  by  other 
Federal  or  State  regulatory  bodies  having 
concurrent  jurisdiction,  e.g.,  instances  which 
involve  NRC  licensed  entities  which  are  also 
DOE  contractors,  and  in  which  the  NRC 
exercises  its  own  enforcement  authority. 

The  nature  and  extent  of  the  enforcement 
action  is  intended  to  reflect  the  seriousness 
of  the  violation  involved.  For  the  vast 
majority  of  violations  for  which  DOE  assigns 
severity  levels  as  described  previously,  a 
Notice  of  Violation  will  be  issued,  requiring 
a  formal  response  from  the  recipient 
describing  the  nature  of  and  schedule  for 
corrective  actions  it  intends  to  take  regarding 
the  violation.  Administrative  actions,  such  as 
determination  of  award  fees  where  DOE 
contracts  provide  for  such  determinations, 
will  be  considered  separately  from  any  civil 
penalties  that  may  be  imposed  under  this 
Enforcement  Policy.  Likewise,  imposition  of 
a  civil  penalty  will  be  based  on  the 
circumstances  of  each  case,  unaffected  by 
any  award  fee  determination. 

Notice  of  V iolation 

A  Notice  of  Violation  (either  a  Preliminary 
or  Final  Notice)  is  a  document  setting  forth 
the  conclusion  of  the  DOE  Office  of  Nuclear 
Safety  that  one  or  more  violations  of  DOE 
Nuclear  Safety  Requirements  has  occurred. 
Such  a  notice  normally  requires  the  recipient 
to  provide  a  written  response  which  may  take 
one  of  several  positions  described  in  Section 
V  of  this  policy  statement.  In  the  event  that 
the  recipient  concedes  the  occurrence  of  the 
violation,  it  is  required  to  describe  corrective 
steps  which  have  been  taken  and  the  results 
achieved;  remedial  actions  which  will  be 
taken  to  prevent  recurrence;  and  the  date  by 
which  full  compliance  will  be  achieved. 

DOE  will  use  the  Notice  of  Violation  as  the 
standard  method  for  formalizing  the 
existence  of  a  violation  and,  in  appropriate 
cases  as  described  in  Section  VIII,  the  notice 
of  violation  will  be  issued  in  conjunction 
with  the  proposed  imposition  of  a  civil 
penalty.  In  certain  limited  instances,  as 
described  in  Section  VIII,  DOE  may  refrain 
from  the  issuance  of  an  otherwise 
appropriate  Notice  of  Violation.  However,  a 
Notice  of  Violation  will  virtually  always  be 
issued  for  willful  violations,  if  past  corrective 
actions  for  similar  violations  have  not  been 
sufficient  to  prevent  recurrence  and  there  are 


no  other  mitigating  circumstances,  or  if  the 
circumstances  otherwise  warrant  increasing 
Severity  Level  HI  violations  to  a  higher 
severity  level. 

DOE  contractors  are  not  ordinarily  cited  for 
violations  resulting  frtim  matters  not  within 
their  control,  such  as  equipment  failures  that 
were  not  avoidable  by  reasonable  quality 
assurance  measures,  proper  maintenance,  or 
management  controls.  With  regard  to  the 
issue  of  funding,  however,  DOE  does  not 
consider  an  asserted  lack  of  funding  to  be  a 
justification  for  noncompliance  with  DOE 
Nuclear  Safety  Requirements.  Should  a 
contractor  believe  that  a  shortage  of  funding 
precludes  it  from  achieving  compliance  with 
one  or  more  DOE  Nuclear  Safety 
Requirements,  it  must  pursue  one  of  two 
alternative  courses  of  action.  First,  it  may 
request,  in  writing,  an  exemption  from  the 
requirement(s)  in  question  from  the 
appropriate  Secretarial  Officer  (SO), 
explicitly  addressing  the  criteria  for 
exemptions  set  forth  in  10  CFR  820.62.  A 
justification  for  continued  operation  for  the 
period  during  which  the  exemption  request 
is  being  considered  should  also  be  submitted. 
In  such  a  case,  the  SO  must  grant  or  deny  the 
request  in  writing,  explaining  the  rationale 
for  the  decision.  Second,  if  the  criteria  for 
approval  of  an  exemption  cannot  be 
demonstrated,  the  contractor,  in  conjunction 
with  the  SO,  must  take  appropriate  steps  to 
modify,  curtail,  suspend  or  cease  the 
activities  which  cannot  be  conducted  in 
compliance  with  the  DOE  Nuclear  Safety 
Requirement(s)  in  question. 

E)OE  expects  the  contractors  which  operate 
its  facilities  to  have  the  proper  management 
.and  supervisory  systems  in  place  to  assure 
that  all  activities  at  DOE  facilities,  regardless 
of  who  performs  them,  are  carried  out  in 
compliance  with  all  DOE  Nuclear  Safety 
Requirements.  Therefore,  contractors  are 
normally  held  responsible  for  the  acts  of  their 
employees  and  subcontractor  employees  in 
the  conduct  of  activities  at  IX)E  facilities. 
Accordingly,  this  policy  should  not  be 
construed  to  excuse  personnel  errors. 

Finally,  certain  contractors  are  explicitly 
exempted  from  the  imposition  of  civil 
penalties  pursuant  to  ^e  provisions  of  the 
PAAA,  42  U.S.C.  2282a(d),  for  activities 
conducted  at  specified  facilities.  See  10  CFR 
820.20(c).  In  addition,  in  fairness  to  non¬ 
profit  educational  institutions,  the 
Department  has  determined  that  they  should 
be  likewise  exempted.  See  10  CFR  820.20(d). 
However,  compliance  with  DOE  Nuclear 
Safety  Requirements  is  no  less  important  for 
these  facilities  than  for  other  facilities  in  the 
DOE  complex  which  work  with,  store  or 
dispose  of  radioactive  materials.  Indeed,  the 
exempted  contractors  conduct  some  of  the 
most  important  nuclear-related  research  and 
development  activities  performed  for  the 
Department.  Therefore,  in  order  to  serve  the 
purposes  of  this  enforcement  policy  and  to 
emphasize  the  importance  the  Department 
places  on  compliance  with  all  of  its  nuclear 
safety  requirements,  DOE  intends  to  issue 
Notices  of  Violation  to  the  exempted 
contractors  and  non-profit  educational 
institutions  when  appropriate  under  this 
policy  statement,  notwithstanding  the 
statutory  and  regulatory  exemptions  from  the 
imposition  of  civil  penalties. 
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Civil  Penalty 

A  civil  penalty  is  a  monetary  penalty  that 
may  be  imposed  for  violations  of  applicable 
DOE  Nuclear  Safety  Requirements,  including 
Compliance  Orders.  See  10  CFR  820.20(b). 
Civil  penalties  are  designed  to  emphasize  the 
need  for  lasting  remedial  action,  deter  future 
violations,  and  underscore  the  importance  of 
DOE  contractor  self-identiBcation,  reporting 
and  correction  of  violations  of  DOE  Nuclear 
Safety  Requirements. 

Ab^nt  mitigating  circumstances  as 
described  below,  or  circumstances  otherwise 
warranting  the  exercise  of  enforcement 
discretion  by  DOE  as  described  in  Section 
VIII,  civil  penalties  will  be  proposed  for 
Severity  Level  I  and  II  violations.  Civil 
penalties  will  be  proposed  for  Severity  Level 
in  violations  which  are  similar  to  previous 
violations  for  which  the  contractor  did  not 
take  effective  corrective  action.  “Similar” 
violations  are  those  which  could  reasonably 
have  been  expected  to  have  been  prevented 
by  corrective  action  for  the  previous 
violation.  DOE  normally  considers  civil 
penalties  only  for  similar  Severity  Level  Ill 
violations  that  occur  over  a  reasonable  period 
of  time  to  be  determined  at  the  discretion  of 
DOE. 

DOE  will  impose  different  base  level  civil 
penalties,  considering  the  severity  level  of 
the  violation(s),  and  a  categorization  of  DOE 
facilities  operated  by  Price-Anderson 
indemnifi^  contractors.  Tables  lA  and  1B 
show  the  daily  base  civil  penalties  for  the 
various  categories  of  facilities.  However,  as 
described  alwve  in  Section  IV,  the  imposition 
of  civil  penalties  will  also  take  into  account 
the  gravity,  circumstances,  and  extent  of  the 
violation  or  violations  and,  with  respect  to 
the  violator,  any  history  of  prior  similar 
violations  and  the  degree  of  culpability  and 
knowledge. 

Regarding  the  factor  of  ability  of  E)OE 
contractors  to  pay  the  civil  penalties,  it  is  not 
DOE’s  intention  that  the  economic  impact  of 
a  civil  penalty  be  such  that  it  puts  a  DOE 
contractor  out  of  business.  Contract 
termination,  rather  than  civil  penalties,  is 
used  when  the  intent  is  to  terminate  these 
activities.  The  deterrent  effect  of  civil 
penalties  is  best  served  when  the  amount  of 
such  penalties  takes  this  factor  into  account. 
However,  DOE  will  evaluate  the  relationship 
of  affiliated  entities  to  the  contractor  (such  as 
parent  corporations)  when  it  asserts  that  it 
cannot  [>ay  the  proposed  penalty. 

DOE  will  review  each  case  involving  a 
proposed  civil  penalty  on  its  own  merits  and 
adjust  the  base  civil  penalty  values  upward 
or  downward  appropriately.  As  indicated 
above.  Tables  lA  and  IB  identify  the  daily 
base  civil  penalty  values  for  different  severity 
levels  and  different  categories  of  facilities. 
After  considering  all  relevant  circumstances, 
civil  penalties  may  be  escalated  or  mitigated 
based  upon  the  adjustment  factors  described 
below  in  Section  VIII.  In  no  instance  will  a 
civil  penalty  for  any  one  violation  exceed 
$100,000  per  day.  However,  it  should  be 
emphasized  that  if  the  DOE  contractor  is  or 
should  have  been  aware  of  a  violation  and 
has  not  reported  it  to  DC£  and  taken 
corrective  action  despite  an  opportunity  to 
do  so,  each  day  the  condition  existed  may  be 
considered  as  a  separate  violation  and,  as 


such,  subject  to  a  separate  civil  penalty. 
Further,  as  described  above  in  Section  VIll. 
the  duration  of  a  violation  will  be  taken  into 
account  in  determining  the  appropriate 
severity  level  of  the  base  civil  penalty. 


Table  1  A— Base  Civil  Penalties 


Facility  categories 

Base  civil 
penalty  > 

Category  A  reactors  (>20 
MWTh)  _ _ _ 

$100,000 

Transuranic  material  production, 

processing,  reprocessing,  han¬ 
dling,  storage,  or  waste  dis¬ 
posal  facilities;  device  asserrv 
bly  facilities  . . . 

75,000 

Non-Transuranic  material,  pro- 

duction,  processing,  reproc¬ 
essing,  hmxling,  storage  or 
waste  disposal  fecilities  . 

50,000 

Category  B  reactors  (<20 
MWTh),  including  critical  facili¬ 
ties  *  . . 

10,000 

Ait  other  nuclear  facilities,  irxilud- 
ing  those  with  inventories  con¬ 
sisting  solely  of  sealed 
sources  3  _ _ _ 

10,000 

'  Potential  base  civH  penalties  set  forth  in 
this  table  are,  pursuant  to  the  PAAA,  per  day 
for  each  violation. 

^Criticai  Facilities  are  experimerttal  facilities 
used  to  measure  neutron  multiplication 
characteristics  (at  essentially  zero  power)  of 
assemblies  of  fuel,  moderator  arxj  other 
materials. 

3  This  category  irx^ludes  facilities  that  handle 
or  store  transuranic  or  norvtransuranic 
materials  consisting  solely  in  sealed  sources. 


Table  IB.— Severity  Level  Base 
Civil  Penalties 


Base 

civil  pen- 

alty 

amount 

Severity  level 

(Per¬ 

centage 

of 

anxiunt 

in  table 

1A) 

1 . 

100 

II . . . 

50 

Ill . 

20 

Adjustment  Factors 

DOE'S  enforcement  program  is  not  an  end 
in  itself,  but  a  means  to  achieve  compliance 
with  DOE  Nuclear  Safety  Requirements,  and 
civil  penalties  are  not  collected  to  swell  the 
coffers  of  the  United  States  Treasury,  but  to 
.emphasize  the  importance  of  compliance  and 
to  deter  future  violations.  The  single  most 
important  goal  of  the  DOE  enforcement 
program  is  to  encourage  early  identification 
and  reporting  of  nuclear  safety  deficiencies 
and  violations  of  DOE  Nuclear  Safety 
Requirements  by  the  DOE  contractors 
themselves  rather  than  by  DOE,  and  the 
prompt  correction  of  any  deficiencies  and 
violations  so  identified.  DOE  believes  that 
DOE  contractors  ate  in  the  best  position  to 
identify  and  promptly  correct  noncompliance 


with  DOE  Nuclear  Safety  Requirements.  DOE 
expects  that  these  contractors  should  have  in 
place  internal  compliance  programs  which 
will  ensure  the  detection,  reporfmg  and 
prompt  correction  of  nuclear  safety-related 
problems  that  may  constitute,  or  lead  to. 
violations  of  DOE  Nuclear  Safety 
Requirements  before,  rather  than  after,  DOE 
has  identified  such  violations.  Thus,  DOE 
contractors  will  almost  always  be  aware  of 
nuclear  safety  problems  before  they  are 
discovered  by  DOE.  Obviously,  public  and 
worker  health  and  safety  is  enhanced  if 
deficiencies  are  discovered  (and  promptly 
corrected)  by  the  DOE  contractor,  rather  than 
by  DOE,  which  may  not  otherwise  become 
aware  of  a  deficiency  until  later  on.  during 
the  course  of  an  inspection,  performance 
assessment,  or  following  an  incident  at  the 
facility.  Early  identification  of  nuclear  safety- 
related  problems  by  DOE  contractors  has  the 
added  benefit  of  allowing  information  which 
could  prevent  such  problems  at  other 
facilities  in  the  DOE  complex  to  be  shared 
with  all  appropriate  DOE  contractors. 

Pursuant  to  this  enforcement  philosophy. 
DOE  will  provide  substantial  incentive  for 
the  early  self-identification,  reporting  and 
prompt  correction  of  problems  which 
constitute,  or  could  lead  to,  violations  of  DOE 
Nuclear  Safety  Requirements.  Thus, 
application  of  the  adjustment  factors  set  forth 
below  may  result  in  no  civil  penalty  being 
assessed  for  violations  that  are  identified, 
reported,  and  promptly  and  effectively 
corrected  by  the  DOE  contractor. 

On  the  other  hand,  ineffective  programs  for 
problem  identification  and  correction  are 
unacceptable.  Thus,  for  example,  where  a 
contractor  fails  to  disclose  and  promptly 
correct  violations  of  which  it  was  aware  or 
should  have  been  aware,  substantial  civil 
penalties  are  warranted  and  may  be  sought, 
including  the  assessment  of  civil  penalties 
for  continuing  violations  on  a  per  day  basis. 

Further,  in  cases  involving  willfulness, 
flagrant  DOE-identified  violations,  repeated 
poor  performance  in  an  area  of  concern,  or 
serious  breakdown  in  management  controls, 
DOE  intends  to  apply  its  foil  statutory 
enforcement  authority  where  such  action  is 
warranted. 

Identification  and  Reporting 

Reduction  of  up  to  50%  of  the  base  civil 
penalty  shown  in  Tables  lA  and  IB  may  be 
given  when  a  DOE  contractor  identifies  the 
violation  and  promptly  reports  the  violation 
to  the  DOE.  In  weighing  this  factor, 
consideration  will  be  given  to,  among  other 
things,  the  opportunity  available  to  discover 
the  violation,  the  ease  of  discovery  and  the 
promptness  and  completeness  of  any 
required  report.  No  consideration  will  be 
given  to  a  reduction  in  penalty  if  the  DOE 
contractor  does  not  take  prompt  action  to 
report  the  problem  to  DOE  upon  discovery, 
or  if  the  immediate  actions  necessary  to 
restore  compliance  with  DOE  Nuclear  Safety 
Requirements  or  place  the  facility  or 
opieration  in  a  safe  configuration  are  not 
taken. 

Corrective  Action  To  Prevent  Recurrence 

The  promptness  (or  lack  thereof)  and 
extent  to  which  the  DOE  contractor  takes 
corrective  action,  including  actions  to 
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identify  root  cause  and  prevent  recurrence, 
may  result  in  up  to  a  50%  increase  or 
decrease  in  the  base  civil  penalty  shown  in 
Tables  1 A  and  IB.  For  example,  very 
extensive  corrective  action  may  result  in 
reducing  the  proposed  civil  penalty  as  much 
as  50%  of  the  base  value  shown  in  Table  lA. 
On  the  other  hand,  the  civil  penalty  may  be 
increased  as  much  as  50%  of  the  base  value 
if  initiation  or  corrective  action  is  not  prompt 
or  if  the  corrective  action  is  only  minimally 
acceptable.  In  weighing  this  factor, 
consideration  will  be  given  to,  among  other 
things,  the  appropriateness,  timeliness  and 
degree  of  Initiative  associated  with  the 
corrective  action.  The  comprehensiveness  of 
the  corrective  action  will  also  be  considered, 
taking  into  account  factors  such  as  whether 
the  action  is  focused  narrowly  to  the  specific 
violation  or  broadly  to  the  general  area  of 
concern. 

DOE'S  Contribution  to  a  Violation 

J 

There  may  be  circumstances  in  which  a 
violation  of  a  DOE  Nuclear  Safety 
Requirement  results,  in  part  or  entirely,  from 
a  direction  given  by  DOE  personnel  to  a  DOE 
contractor  to  either  take,  or  forbear  from 
taking  an  action  at  a  DOE  facility.  In  such 
cases,  DOE  may  refrain  from  issuing  an  NOV, 
and  may  mitigate,  either  partially  or  entirely, 
any  proposed  civil  penalty,  provided  that  the 
direction  upon  which  the  DOE  contractor 
relied  is  documented  in  writing, 
contemporaneously  with  the  direction.  It 
should  be  emphasized,  however,  that 
pursuant  to  10  CFR  820.60,  no  interpretation 
of  a  IX3E  Nuclear  Safety  Requirement  is 
binding  upon  DOE  unless  issued  in  writing 
by  the  General  Counsel.  Further,  as  discussed 
in  Section  Vlll  of  this  policy  statement,  lack 
of  funding  by  itself  will  not  be  considered  as 
a  mitigating  factor  in  enforcement  actions. 

Exercise  of  Discretion 

Because  DOE  wants  to  encourage  and 
support  DOE  contractor  initiative  for  prompt 
self-identification,  reporting  and  correction 
of  problems,  DOE  may  exercise  discretion  as 
follows: 

a.  In  accordance  with  the  previous 
discussion,  E)OE  may  refrain  from  issuing  a 
civil  penalty  for  a  violation  which  meets  all 
of  the  following  criteria: 

(1)  The  violation  is  promptly  identified 
and  reported  to  DOE  before  DOE  learns  of  it. 

(2)  The  violation  is  not  willful  or  a 
violation  that  could  reasonably  be  expected 
to  have  been  prevented  by  the  DOE 
contractor’s  corrective  action  for  a  previous 
violation. 

(3)  The  DOE  contractor,  upon  discovery  of 
the  violation,  has  taken  or  b^un  to  take 
prompt  and  appropriate  action  to  correct  the 
violation. 

(4)  The  DOE  contractor  has  taken,  or  has 
agreed  to  take,  remedial  action  satisfactory  to 
E)OE  to  preclude  recurrence  of  the  violation 
and  the  underlying  conditions  which  caused 
it. 

b.  DOE  may  refrain  from  proposing  a  civil 
penalty  for  a  violation  involving  a  past 
problem,  such  as  in  engineering  design  or 
installation,  that  meets  all  of  the  following 
criteria: 

(1)  It  was  identified  by  a  DOE  contractor 
as  a  result  of  a  formal  effort  such  as  a  Safety 


System  Functional  inspection.  Design 
Reconstitution  program,  or  other  program 
that  has  a  defined  scope  and  timetable  which 
is  being  aggressively  implemented  and 
reported; 

(2)  Comprehensive  corrective  action  has 
been  taken  or  is  well  underway  within  a 
reasonable  time  following  identification;  and 

(3)  It  was  not  likely  to  be  identified  by 
routine  contractor  efforts  such  as  normal 
surveillance  or  quality  assurance  activities. 

DOE  will  not  issue  a  Notice  of  Violation  for 
cases  in  which  the  violation  discovered  by 
the  DOE  contractor  cannot  reasonably  be 
linked  to  the  conduct  of  that  contractor  in  the 
design,  construction  or  operation  of  the  DOE 
facility  involved,  provided  that  prompt  and 
appropriate  action  is  taken  by  the  1X)E 
contractor  upon  identification  of  the  past 
violation  to  report  to  DOE  and  remedy  the 
problem. 

c.  EKDE  may  refrain  from  issuing  a  Notice 
of  Violation  for  an  item  of  noncompliance 
that  meets  all  of  the  following  criteria: 

(1)  It  was  promptly  identified  by  the  DOE 
nuclear  entity; 

(2)  It  is  normally  classified  at  a  Severity 
Level  III; 

(3)  It  was  promptly  reported  to  DOE; 

(4)  Prompt  and  appropriate  corrective 
action  will  be  taken,  including  measures  to 
prevent  recurrence;  and 

(5)  It  was  not  a  willful  violation  or  a 
violation  that  could  reasonably  be  expected 
to  have  been  prevented  by  the  DOE 
contractor’s  corrective  action  for  a  previous 
violation. 

d.  DOE  may  refrain  from  issuing  a  Notice 
of  Violation  for  an  item  of  noncompliance 
that  meets  all  of  the  following  criteria: 

(1)  It  was  an  isolated  Severity  Level  III 
violation  identified  during  a  Tiger  Team 
inspection  conducted  by  the  Office  of 
Environment,  Safety  and  Health,  during  an 
inspection  or  integrated  performance 
assessment  conducted  by  the  Office  of 
Nuclear  Safety,  or  during  some  other  DOE 
assessment  activity. 

(2)  The  identified  noncompliance  was 
properly  reported  by  the  contractor  upon 
discovery. 

(3)  The  contractor  initiated  or  completed 
appropriate  assessment  and  corrective 
actions  within  a  reasonable  period,  usually 
before  the  termination  of  the  onsite 
inspection  or  integrated  performance 
assessment. 

(4)  The  violation  is  not  willful  or  one 
which  could  reasonably  be  expected  to  have 
been  prevented  by  the  DOE  contractor’s 
corrective  action  for  a  previous  violation. 

In  situations  where  corrective  actions  have 
been  completed  before  termination  of  an 
inspection  or  assessment,  a  formal  response 
from  the  contractor  is  not  required  and  the 
inspection  or  integrated  performance 
assessment  repiort  serves  to  document  the 
violation  and  the  corrective  action.  However, 
in  all  instances,  the  contractor  is  required  to 
report  the  noncompliance  through 
established  reporting  mechanisms  so  the 
noncompliance  issue  and  any  corrective 
actions  can  be  propierly  tracked  and 
monitored. 

e.  If  IX)E  initiates  an  enforcement  action 
for  a  violation  at  a  Severity  Level  II  or  III  and. 


as  part  of  the  corrective  action  for  that 
violation,  the  DOE  contractor  identifies  other 
examples  of  the  violation  with  the  same  root 
cause,  DOE  may  refrain  from  initiating  an 
additional  enforcement  action.  In 
determining  whether  to  exercise  this 
discretion,  DOE  will  consider  whether  the 
DOE  contractor  acted  reasonably  and  in  a 
timely  manner  appropriate  to  the  safety 
significance  of  the  initial  violation,  the 
comprehensiveness  of  the  corrective  action, 
whether  the  matter  was  reported,  and 
whether  the  additional  violation(s) 
substantially  change  the  safety  significance 
or  character  of  the  concern  arising  out  of  the 
initial  violation. 

It  should  be  emphasized  that  the  preceding 
paragraphs  are  solely  intended  to  be 
examples  indicating  when  enforcement 
discretion  may  be  exercised  to  forego  the 
issuance  of  a  civil  penalty  or,  in  some  cases 
the  initiation  of  any  enforcement  action  at 
all.  However,  notwithstanding  these 
examples,  a  civil  penalty  may  be  proposed  or 
Notice  of  Violation  issued  when,  in  DOE’s 
judgment,  such  action  is  warranted  on  the 
basis  of  the  circumstances  of  an  individual 
case. 

IX.  Procurement  of  Products  or  Services  and 
the  Reporting  of  Defects 

DOE’S  enforcement  policy  is  also 
applicable  to  subcontractors  and  suppliers  to 
DOE  Price-Anderson  indemnified 
contractors.  Through  procurement  contracts 
with  these  DOE  contractors,  subcontractors 
and  suppliers  are  generally  required  to  have 
quality  assurance  programs  that  meet 
applicable  DOE  Nuclear  Safety 
Requirements.  Suppliers  of  products  or 
services  provided  in  support  of  or  for  use  in 
DOE  facilities  operated  by  Price-Anderson 
indemnified  contractors  are  subject  to  certain 
requirements  designed  to  ensure  the  high 
quality  of  the  products  or  services  supplied 
to  DOE  facilities  that  could,  if  deficient, 
adversely  affect  public  or  worker  safety.  DOE 
regulations  require  that  DOE  be  notified 
whenever  a  DOE  contractor  obtains 
information  reasonably  indicating  that  a  DOE 
facility  (including  its  structures,  systems  and 
components)  which  conducts  activities 
subject  to  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended  or  DOE 
Nuclear  Safety  Requirements  either  fails  to 
comply  with  any  provision  of  the  Atomic 
Energy  Act  or  any  applicable  DOE  Nuclear 
Safety  Requirement,  or  contains  a  defect  or 
has  been  supplied  with  a  product  or  service 
which  could  create  or  result  in  a  substantial 
safety  hazard. 

DOE  will  conduct  audits  and  assessments 
of  its  contractors  to  determine  whether  they 
are  ensuring  that  subcontractors  and 
suppliers  are  meeting  their  contractual 
obligations  with  regard  to  quality  of  pniducis 
or  services  that  could  have  an  adverse  effect 
on  public  or  worker  radiological  safety,  and 
ensure  that  DOE  contractors  have  in  place 
adequate  programs  to  determine  whether 
products  or  services  supplied  to  them  for 
DOE  facilities  meet  applicable  DOE 
requirements  and  that  substandard  products 
or  services  are  not  used  by  Price-Anderson 
indemnified  contractors  at  the  facilities  they 
operate  for  DOE.  As  part  of  the  effort  ol 
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ensuring  that  contractual  and  regulatory 
requirements  are  met,  DOE  may  also  audit  or 
assess  subcontractors  and  suppliers.  These 
assessments  could  include  examination  of 
the  quality  assurance  programs  and  their 
implementation  by  the  subcontractors  and 
suppliers  through  examination  of  product 
quality. 

When  audits  or  assessments  determine  that 
subcontractors  or  suppliers  have  failed  to 
comply  with  applicable  DOE  Nuclear  Safety 
Requirements  or  to  fulfill  contractual 
commitments  designed  to  ensure  the  quality 
of  a  safety  significant  product  or  service, 
enforcement  action  will  be  taken.  Notices  of 
Violations  and  civil  penalties  will  be  issued, 
as  appropriate,  for  DOE  contractor  failures  to 
ensure  that  their  subcontractors  and 
suppliers  provide  products  and  services  that 
meet  applicable  DOE  requirements.  Notices 
of  Violations  and  civil  penalties  will  also  be 
issued  to  subcontractors  and  suppliers  of 
DOE  contractors  which  fail  to  comply  with 
the  reporting  requirements  set  forth  in  any 
other  applicable  DOE  Nuclear  Safety 
Requirements. 

X.  Inaccurate  and  Incomplete  Information 

A  violation  of  DOE  Nuclear  Safety 
Requirements  for  failure  to  provide  complete 
and  accurate  information  to  DOE,  10  CFR 
§  820.11,  can  result  in  the  full  range  of 
enforcement  sanctions.  dep)ending  upon  the 
circumstances  of  the  particular  case  and 
consideration  of  the  foctors  discussed  in  this 
section.  Violations  involving  inaccurate  or 
incomplete  information  or  the  failure  to 
provide  significant  information  identified  by 
a  DOE  contractor  normally  will  be 
categorized  based  on  the  guidance  in  Section 
VI.  “Severity  of  Violations”. 

DOE  recognizes  that  oral  information  may 
in  some  situations  be  inherently  less  reliable 
than  written  submittals  because  of  the 
absence  of  an  opportunit>'  for  reflection  and 
management  review.  However,  DOE  must  be 
able  to  rely  on  oral  communications  from 
officials  of  DOE  contractors  concerning 
significant  informatioiL  In  determining 
whether  to  take  enforcement  action  for  an 


oral  statement,  consideration  will  be  given  to 
such  factors  as 

(a)  The  degree  of  knowledge  that  the 
communicator  should  have  had  regarding  the 
matter  in  view  of  his  or  her  position,  training, 
and  experience: 

(b)  The  opportunity  and  time  available 
prior  to  the  communication  to  assure  the 
accuracy  or  completeness  of  the  information; 

(c)  The  degree  of  intent  or  negligence,  if 
any,  involved; 

(d)  The  formality  of  the  communication; 

(e)  The  reasonableness  of  DOE  reliance  on 
the  information; 

(f)  The  importance  of  the  information  that 
was  wrong  or  not  provided:  and 

(g)  The  reasonableness  of  the  explanation 
for  not  providing  complete  and  accurate 
information. 

Absent  gross  negligence  or  willfulness,  an 
incomplete  or  inaccurate  oral  statement 
normally  will  not  be  subject  to  enforcement 
action  unless  it  involves  significant 
information  provided  by  an  official  of  a  DOE 
contractor.  However,  enforcement  action  may 
be  taken  for  an  unintentionally  incomplete  or 
inaccurate  oral  statement  provided  to  DOE  by 
an  official  of  a  DOE  contractor  or  others  on 
behalf  ol^he  DOE  contractor,  if  a  record  was 
made  of  the  oral  information  and  provided  to 
the  DOE  contractor  thereby  permitting  an 
opportunity  to  correct  the  oral  information, 
such  as  if  a  transcript  of  the  communication 
or  meeting  summary  containing  the  error  was 
made  available  to  the  DOE  contractor  and 
was  not  subsequently  corrected  in  a  timely 
manner. 

When  a  DOE  contractor  has  corrected 
inaccurate  or  incomplete  information,  the 
decision  to  issue  a  citation  for  the  initial 
inaccurate  or  incomplete  information 
normally  will  be  dependent  on  the 
circum^ances,  including  the  ease  of 
detection  of  the  error,  the  timeliness  of  the 
correction,  whether  DOE  or  the  DOE 
contractor  identified  the  problem  with  the 
communication,  and  whether  DOE  relied  on 
the  information  prior  to  the  correction. 
Generally,  if  the  matter  was  promptly 
identified  and  corrected  by  the  DOE 


contractor  prior  to  reliance  by  DOE,  or  before 
DOE  raised  a  question  about  the  information, 
no  enforcement  action  will  be  taken  for  the 
initial  inaccurate  or  incomplete  information. 
On  the  other  hand,  if  the  misinformation  is 
identified  after  DOE  relies  on  it,  or  after  some 
question  is  raised  regarding  the  accuracy  of 
the  information,  then  some  enforcement 
action  normally  will  be  taken  even  if  it  is  in 
feet  corrected. 

If  the  initial  submission  was  accurate  when 
made  but  later  turns  out  to  be  erroneous 
because  of  newly  discovered  information  or 
advance  in  technology,  a  citation  normally 
would  not  be  appropriate  if,  when  the  new 
information  became  available,  the  initial 
submission  was  corrected. 

The  failure  to  coixect  inaccurate  or 
incomplete  information  that  the  DOE 
contractor  does  not  identify  as  significant 
normally  will  not  constitute  a  separate 
violation.  However,  the  circumstances 
surrounding  the  failure  to  correct  may  be 
considered  relevant  to  the  determination  of 
enforcement  action  for  the  initial  inaccurate 
or  incomplete  statement.  For  example,  an 
unintentionally  inaccurate  or  incomplete 
submission  may  be  treated  as  a  more  severe 
matter  if  a  DOE  contractor  later  determines 
that  the  initial  submission  was  in  error  and 
does  not  correct  it  or  if  there  were  clear 
opportunities  to  identify  the  error. 

XI.  Secretarial  Notification  and  Consultation 

The  Secretary  will  be  provided  written 
notification  of  all  enforcement  actions 
involving  proposed  civil  penalties.  The 
Secretary  will  be  consulted  prior  to  taking 
action  in  the  following  situations; 

a.  Proposals  to  impose  civil  penalties  in  an 
amoimt  equal  to  or  greater  than  $100,000; 

b.  Any  proposed  enforcement  action  that 
involves  a  Severity  Level  I  violation; 

c.  Any  action  the  Director  believes 
warrants  the  Secretary’s  involvement;  or 

d.  Any  proposed  enforcement  action  on 
which  the  Secretary  asks  to  be  consulted. 

(FR  Doc.  93-19159  Filed  8-16-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Aseietant  Secretary  for 
Houaing— Federal  Housing 
Commiealorter 

24  CFR  Parte  290  and  886 
[Docket  No.  R-93-1585;  FR-2158-F-03] 

RIN  2502-AD43 

Management  and  Disposition  of  HUD> 
Owrwd  Multifamily  Projects  and 
Certain  Multifamlly  Projects  Subject  to 
HUD-Heid  Mortgages 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Department’s  multifamily  property 
disposition  regulations  to  incorporate 
statutory  amendments  affecting  the 
disposition  of  HUD-owned  properties 
and  also  the  management  and 
disposition  of  properties  with 
delinquent  Hl^held  mortgages. 
EFFECTIVE  DATE:  September  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Malone,  Director,  Office  of 
Multifamily  Housing  Preservation  and 
Property  Disposition,  Department  of 
Housing  and  Urban  Development,  room 
6164,  451  7th  Street  SW.,  Washington, 
DC  20410.  Telephone  (202)  708-3555; 
TDD  (202)  708-4594.  (These  are  not  toll- 
free  num^rs.) 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  rule  were  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980  and  were  assigned  0MB 
control  numbers  2502-0204,  2505-0052, 
and  2506-0121, 

I.  Introduction 

On  August  6, 1992  (57  FR  34834),  the 
Department  published  a  proposed  rule 
amending  its  requirements  governing 
the  management  and  disposition  of 
HUD-owned  multifamily  housing 
projects.  The  regulations,  at  24  CFR  part 
290,  implement  HUD’s  statutory 
authority,  contained  in  section  20 7 (k) 
and  (i)  of  the  National  Housing  Act  and 
in  section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978,  to  handle  and  dispose  of  such 
real  property. 

Section  203  was  amended  by  section 
181  of  the  Housing  and  Community 
Development  Act  of  1987  (1987  Act), 
section  1010  of  the  Stewart  B. 

McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (1988  Act), 


and  section  579  of  the  National 
Affordable  Housing  Act  (NAHA). 
Generally,  the  statutory  amendments 
specified  the  t)q}e  of  assistance  to  be 
provided  when  the  Department 
determines  to  preserve  units  as 
affordable  low-  and  moderate-income 
housing,  and  included  certain  projects 
with  HUD-held  mortgages  within  the 
scope  of  section  203.  The  Department 
has  been  carrying  out  its  multifamily 
property  disposition  program  and  its 
servicing  of  delinquent  HUD-held 
multifamily  mortgages  on  a  project-by- 
project  basis  in  conformity  with  the 
requirements  of  section  203,  as 
amended.  The  final  rule,  when  effective, 
will  revise  HUD’s  multifamily  property 
disposition  regulations  to  conform  them 
to  section  203,  as  amended. 

HUD  has  made  some  changes  in  the 
final  rule  in  response  to  the  public 
comments,  which  are  discussed  in 
Section  III  of  this  preamble.  In  addition, 
HUD  has  made  a  minor  adjustment  to 
the  provision  on  negotiated  sales  at 
§  290,104(b)(l)  of  the  final  rule  to 
restore  the  separation  between  formerly 
subsidized  and  formerly  unsubsidized 
projects  that  exists  under  the  current 
rule.  The  change  permits  negotiated 
sales  of  unsubsidized  projects  only  to  an 
agency  of  the  Federal,  State,  or  local 
government.  HUD  has  determined  that 
since  negotiated  sales  generally  involve 
lower  sales  prices,  negotiated  sales  of 
unsubsidized  projects  should  be  limited 
to  governmental  agencies. 

'The  Department  no  longer  publishes 
fair  market  rents  for  substantial 
rehabilitation  because  their  limited  use 
does  not  justify  the  cost  involved  in 
their  determination.  Therefore,  the  final 
rule,  in  both  parts  290  and  886,  has  been 
changed  to  provide  that  initial  contract 
rents  may  not  exceed  144  percent  of  fair 
market  rents  for  existing  housing,  which 
are  published  annually  imder  24  CFR 
part  888.  This  maximum  amount,  which 
the  Department’s  experience  has  shown 
to  be  more  than  adequate  to  meet 
statutory  intent,  will  assure  that  the 
project  has  enough  income  to  cover  the 
costs  of  rehabilitation,  operating  costs, 
and  a  reasonable  rate  of  return. 

This  final  rule  also  adds  two  new 
sections  to  24  CFR  part  886,  to  conform 
these  regulations  to  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601-4655)  (URA)  and  to  the 
implementing  regulations  at  49  CFR  part 
24  issued  by  the  Department  of 
Transportation  (DOT)  on  March  2, 1989 
(54  FR  8912). 

HUD  published  an  interim  rule  on 
February  19. 1988  (53  FR  4964), 
advising  that  it  would  make  effective  as 
of  April  2, 1989  “all  the  rule  changes 


necessary  to  implement  amendments’’ 
to  the  U^.  The  provisions  in  this  rule 
will  conform  part  886  regulations  to  the 
DOT  final  rule  at  49  CFR  part  24  while 
adding  definitions  or  descriptions  that 
are  peculiar  to  HUD’s  programs. 

II.  Public  Comments 

During  the  public  comment  period  on 
the  proposed  rule,  HUD  received  five 
public  comments.  Those  comments 
focused  on  the  following  issues; 

Management  and  Disposition  Purpose 
and  Goals  (Section  290.5) 

Comment:  Section  203(a)  of  the 
Housing  and  Community  Development 
Amendments  of  1978  lists  the  goals  of 
the  property  disposition  program  and 
directs  HUD  to  manage  and  dispose  of 
projects  in  a  way  that  will  further  those 
goals  in  the  least  costly  fashion  among 
other  reasonable  alternatives  available. 
Those  goals  are  listed  in  §  290.5(a)  of  the 
rule.  Section  290.5(b)  of  the  rule 
provides  that,  in  connection  with  an 
individual  project,  HUD  may  balance 
competing  goals  in  a  way  that  will 
achieve  the  overall  purpose  of  the 
program.  One  commenter  stated  that  the 
rule  should  provide  that  preservation 
(one  of  tlie  goals)  is  the  most  important. 
The  commenter  quotes  the  House 
Report  to  the  1988  Act  indicating  that 
HUD  must  use  cost  only  for  choosing 
the  most  reasonable  alternative  that 
furthers  the  preservation  objectives. 

HUD  response:  HUD  does  not  agree 
that  the  rule  should  state  that 
preservation  is  the  most  important 
objective  of  the  disposition  program. 
Section  203(a)  lists  preservation  as  one 
of  six  goals  and  does  not  specify  that  it 
is  the  most  important  of  the  goals.  In 
fact,  section  203(a)  explicitly  states  that 
the  Secretary  “may  balance  competing 
goals  *  *  *  in  a  manner  which  will 
further  the  achievement  of  the  overall 
purpose  of  this  section.’’  The  overall 
purpose  of  the  section  encompasses  all 
six  goals. 

Furthermore,  Congress  limited  the 
preservation  objective,  through  the 
amendment  made  by  section  579  of 
NAHA,  by  eliminating  the  requirement 
to  preserve  vacant  units  in  unsubsidized 
projects  and  by  permitting  the  use  of 
certificates  and  vouchers  in 
unsubsidized  projects  in  areas  with  “an 
adequate  supply  of  habitable  affordable 
housing  for  low-income  families.’’ 

HUD  does  agree  that  the  thrust  of 
section  203(a),  as  amended,  is  to 
preserve  the  supply  of  low-  and 
moderate-income  housing  in  those  areas 
that  do  not  have  an  adequate  supply  of 
habitable  affordable  housing  for  low- 
income  families,  but  believes  that  the 
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rule,  as  drafted,  accomplishes  this 
purpose. 

Regarding  the  commenter’s  quote  on 
“cost,"  the  Department  believes  that  by 
including,  verbatim,  the  statutory 
language  regarding  cost  in  §  290i5(a),  it 
follows  the  statute.  The  Department 
notes  that  the  legislative  history  the 
commenter  quotes  is  in  the  context  of  a 
discussion  on  negotiated  sales.  The 
sentmce  before  the  language  quoted  by 
the  commenter  states:  "Again,  in  this 
context  [negotiated  sales]  the  Conunittee 
reiterates  t^  maximizing  the  federal 
government’s  financial  return  on  the 
sale  of  these  proiects  is  not  the 
paramount  purpose  of  this  program." 
(See  H.  Kept.  No.  100-122, 100th  Cong., 
1st  Sess.  38  (1987).)  HUD  ^lieves  the 
Committee  may  merely  have  intended 
that  HUD  not  discourage  negotiated 
sales  by  placing  artificially  high 
purchase  prices  on  properties  in  an 
effort  to  reduce  HUD’s  costs,  rather  than 
the  broad  admonishment  suggested  by 
the  commenter. 

Management  Provisions — HUD-HeJd 
Mortgages  (Section  290.51) 

Comment:  Section  290.51  of  the  rule 
provides  management  provisions 
applying  equally  to  HUD-owned 
projects  and  projects  where  HUD  is 
mortgagee-in-possession  (MIP),  as  well 
as  projects  subject  to  a  HUD-held 
mortgage  that  is  either  delinquent, 
under  a  workout  agreement,  or  being 
foreclosed  by  HUD  but  HUD  is  not  MIP. 
The  same  commenter  asserts  that  the 
duties  to  maintain  HUD-owned  and  MIP 
projects  and  keep  them  in  full 
occupancy  are  critical  cmnponents  of 
the  preservation  program  and  should  be 
set  out  separately.  The  commenter  is 
espedally  concerned  that  these  duties 
are  qualified  by  the  language  "shall  in 
the  least  costly  feshion  among 
reasonable  alternatives  available."  (See 
§  290.51(a)(3).) 

With  regmd  to  maintenance  of  a 
project,  paragraph  (aK3)(i)  of  $  290.51 
provides  that,  to  the  greatest  extent 
possible,  a  level  of  services  necessary  to 
maintain  occupied  housing  in  decent, 
safe,  and  sanitary  condition  must  be 
provided.  The  commenter  argues  that, 
rather  than  using  the  statutory  exception 
"to  the  greatest  extent  possible,"  the 
rule  should  take  note  of  the  legislative 
history.  The  commenter  quotes  the 
House  Report  stating  that  all  units  are  to 
be  maintained  in  a  decent,  safe,  and 
sanitary  condition,  "except  in  the 
extraordinary  circumstances  where  the 
project  is  vacant  and  requires  major 
rehabilitation  or,  as  an  absolute  last 
resort,  demoliti<m."  (H.  Kept.  No.  100- 
122, 100th  Cong.,  1st  Sess.  38  (1987).) 
The  commenter  suggests  that  the  rule 


should  state  that  HUD  and  owners  have 
a  duty  to  maintain  units  in  decent,  safe, 
and  sanitary  condition  imless  the 
project  is  vacant,  and  a  duty  to  maintain 
full  occupancy  subject  only  to  those  rare 
instances  where  demolition  is 
necessary. 

HUD  response:  The  commenter  places 
a  burden  on  HUD  that  is  greater  than 
that  imposed  by  the  statute  or 
congressional  intent.  The  commenter 
asserts  that  HUD  has  a  duty  to  maintain 
full  occupancy  of  projects  "except  in 
those  rare  cases  where,  as  a  last  resort, 
demolition  is  necessary."  HUD  agrees 
that  it  has  an  obligation  to  maintain  the 
inventory  in  decent,  safe,  and  sanitary 
condition  as  required  by  the  statute  to 
ensure  that  it  meets  appropriate 
habitability  standards. 

However,  both  section  203  and  the 
legislative  history  limit  this 
responsibility.  For  example,  the  statute 
states  that  HUD  is  not  obligated  to 
provide  rents  for  rehabilitation  that 
exceed  the  contract  rents  fm 
substantially  rehabilitated  units  as 
published  in  the  Federal  Register.  (See 
section  203(dKl).)  The  House  Report  on 
the  1987  Act  states  that  under  such 
circumstances  HUD  may  sell  the  project 
without  rehabilitation  subsidies  and 
thereby  not  preserve  the  project  as  low- 
and  modmrate-income  rental  or 
cooperative  housing.  (See  H.  Rept.  No. 
100-122, 100th  Qmg.,  1st  Sess.  39 
(1987).)  Similarly,  section  203(d)(2) 
provides  for  HUD  to  dispose  of  projects 
with  certificates  or  voudiers  if  ^ey  are 
not  subsidized  and  are  located  in 
markets  with  an  adequate  supply  of 
habitable  affordable  housing  for  low- 
income  families.  Clearly,  this  provision 
shows  that  Congress  does  not  intend 
that  HUD  provide  for  full  occupancy  in 
all  circumstances  other  than  when 
demolition  is  necessary.  In  fact,  much  of 
the  HUD  inventory  competes  directly 
with  conventional  rental  housing  and 
pursuing  the  rent  cutting  and  incentives 
necessary  to  obtain  full  occupancy  in 
markets  with  significant  vacancies 
would  further  destabilize  those  markets, 
aggravating  financial  problems  for  both 
HUD-insu^  and  conventionally 
financed  developments  in  those  areas. 

The  Departmmit  also  believes  that  it  is 
inappropriate  to  maintain  occupancy  of 
units  that  do  not  meet  site  and 
neighborhood  standards  and  are  subject 
to  adverse  environmental  conditions 
that  are  beyond  its  control  to  correct  (A 
more  extensive  explanation  of  the 
Department’s  position  on  site  and 
neighboriiood  standards  is  provided  in 
our  response  to  comments  on 
§  290.105(d))  later  in  this  preamble.) 

The  legislative  history  also  provides 
additional  guidance  on  how  far  HUD 


should  go  toward  maintaining  full 
occupancy.  The  Conference  Report  on 
the  1987  Act  states  that  HUD  is  not 
required  to  preserve  properties  that  are 
suhstantially  incomplete  (Conference 
Report,  H.  Rapt  No.  100-426, 100th 
Cong.,  1st  Sess.  188  (1987)).  The 
Conference  Report  on  the  1988  Act 
expands  this  intent  by  noting  that  HUD 
may  allow  demolition  when  projects 
"are  unfit  for  rehabilitation  or  the 
rehabilitation  would  cost  substantially 
more  than  constructing  new  housing” 
(Conference  Report,  H.  Rept.  No.  lOO- 
1089,  lOOth  Cong,  2d  Sess.  97  (1988).) 

There  is  no  nera  to  modify  the 
language  in  the  final  rule  since  both  the 
statute  and  the  history  of  the  legislation 
state  that  the  drcumstances  under 
which  HUD  is  not  reqiiired  to  maintain 
full  occupancy  are  when  projects  are  not 
in  safe,  decent,  and  sanitary  conditions. 

Comment:  Another  of  the 
management  requirements  in 
§  290.51(a)(3)  provides  that  HUD  or  the 
owner  must  "maintain  all  vacant 
buildings  and  land  in  a  way  that 
eliminates  health  and  safety  hazards  to 
the  public  and  ensures  the  proper 
security  of  the  property.”  Two  othw 
commenters  suggeked  a  reasonableness 
standard  for  §  290.51(aM3)(iii),  arguing 
that  the  requirement  to  eliminate  health 
and  safety  hazards  to  the  public  and  to 
ensure  the  proper  security  of  the 
property  could  be  interineted  to  compel 
expenditures  without  regard  to  a 
reasonable  balancing  of  risks  and  costs. 

HUD  response:  HUD  believes  the 
language  in  §  290.5 l(a)(3Kiii)  clearly 
sets  forth  an  owner’s  obligation.  The 
pobcy  is  not  unlike  State  and  local  laws, 
which  require  owners  of  property  to 
take  such  measures  as  are  necessary  to 
assure  that  their  property  is  not  a  hazard 
to  the  public  health  or  safety.  Public 
health  and  safety  are  regulated  by  the 
police  powers  of  a  community  a^  are 
applied  uniformly  without 
discrimination  based  on  ability  to  pay. 
HLT)  believes  that  properties  it  assists 
should  be  subject  to  the  same  health  and 
safety  standards  os  the  rest  of  the 
comraijmity. 

Comment:  Section  290.51(bM2) 
provides  that  HUD  may  require  ovmers 
to  contract  for  management  services 
witii  a  manager  determined  by  HUD  to 
meet  specific  criteria.  The  two 
commenters  recommended  that 
§  290. 51(b)(2)  be  changed  to  provide 
that  HUD  will  not  require  a  change  of 
management  agent  or  change  in  the 
terms  and  conations  of  the 
management  agremnent,  so  long  as  the 
project  is  in  compliance  vdth  the 
workout  plan.  The  commenters  stated 
that  an  owner’s  willingness  to  enter  into 
a  workout  plan  is  typically  based  on  its 


43710  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


confidence  in  the  management  agent 
and  upon  the  particular  terms  and  * 
conditions  of  the  management 
agreement.  This  would  also  recognize 
that  management  considerations  are  a 
material  part  of  workout  plans,  and 
neither  the  owner  nor  HUD  should  be 
allowed  to  make  material  changes 
without  the  consent  of  the  other  party. 

HUD  response;  The  rule  states  that 
HUD  “may”  require  an  owner  to  change 
management.  Good  management  of  a 
property  is  the  key  to  its  success.  The 
fact  that  an  owner  is  currently  imder  a 
workout  does  not  automatically  mean 
there  are  no  problems  with  the  property 
manager,  or  that  the  property  manager  is 
operating  the  property  in  accordance 
with  the  requirements  of  section  203. 
Therefore,  HUD  sees  no  need  to  change 
the  language  in  §  290.51(b)(2). 

Rents  During  HUD  Ownership  (Section 
290.55) 

Comment:  A  commenter  stated  that 
for  formerly  subsidized  projects,  rents 
should  be  established  as  they  were 
before  September  1988,  i.e.,  similar  to 
the  Section  8  programs.  The  commenter 
contends  that  this  would  ensure  that 
rents  would  be  immediately  affordable, 
rather  than  set  at  a  level  that  may  not 
be  affordable.  At  the  least,  according  to 
the  commenter,  HUD’s  obligation  to 
update  rents  periodically  to  maintain 
comparability  should  be  balanced 
against  its  obligation  to  set  rents  at 
levels  necessary  to  achieve  the  statutory 
duty  to  obtain  full  occupancy. 

HUD  response;  The  Etepartment  does 
not  agree  that  rents  should  be  set  at  the 
Section  8  level  driring  HUD  ownership 
of  formerly  subsidized  projects.  Given 
that  Section  8  is  a  resoiuce  that  may  not 
always  be  available  or  appropriate,  the 
statute  governing  HUD-own^  sales  has 
historically  provided  the  Department 
flexibility  in  developing  disposition 
programs  and,  in  fact,  does  not  mandate 
the  use  of  Section  8  (see  further 
comments  on  §  290.105).  "Subsidized” 
projects  have  their  rents  set  at 
“affordable”  levels  pursuant  to  the 
section  of  the  National  Housing  Act 
under  which  their  mortgage  is  insured, 
and  one  of  the  Department’s  sales 
options  is  to  continue  operating  the 
project  after  a  sale  as  if  it  is  still  insured. 
The  Department  believes  that  lowering 
rents  during  the  period  HUD  owns  a 
project,  to  a  Section  8  level, 
unnecessarily  limits  the  Department’s 
flexibility  to  utilize  other  disposition 
methods  provided  for  by  statute  which 
may  be  more  appropriate  and  better 
meet  the  statutory  requirement  to 
preserve  the  project  in  the  “least  costly 
fashion  among  the  alternatives 
available.” 


Manner  of  Disposition  and  Terms  and 
Conditions  of  Sale  (Section  290.105) 

Comment;  With  regard  to  the 
situations  listed  in  §  290.105(d)  where 
HUD  may  determine  not  to  preserve 
units  as  affordable  housing  for  low- 
income  use,  one  commenter  argued  that 
some  of  the  environmental  factors  listed 
in  paragraph  (d)(3)  go  beyond  the  legal 
definition  of  “uninhabitable.”  The 
commenter  refers  specifically  to 
neighborhood  conditions  such  as 
inadequate  police  or  fire  protection, 
high  crime  rates,  drug  infestation,  and 
lack  of  public  community  services.  The 
commenter  contends  that  preservation 
of  the  project  may  be  an  important  step 
in  an  overall  revitalization  strategy  for 
the  neighborhood. 

HUD  response:  HUD  disagrees  that  its 
concern  for  the  environmental  impact 
on  the  area  as  related  to  the  habitability 
of  units  goes  too  far.  The  standards  HUD 
has  incorporated  into  the  rule  are  taken 
horn  the  site  and  neighborhood 
standards  specified  at  24  CFR 
886.307(k),  which  are  intended  to 
prevent  low-income  residents  assisted 
with  property  disposition  Sectign  8 
fi'om  living  units  that  do  not  meet 
Housing  Quality  Standards.  HUD  does 
not  believe  Congress  intends  HUD  to 
preserve  projects  that  do  not  meet  site 
and  neighborhood  standards,  whether  or 
not  they  receive  Section  8.  The  impact 
of  the  commenter’s  position  would  be  to 
apply  a  lower  environmental  standard 
to  projects  preserved  without  Section  8 
than  those  that  receive  Section  8. 

HUD’s  position  is  consistent  with  the 
Conference  Report  accompanying  the 
1987  Act,  whi^  states  that  HUD  is  not 
expected  to  take  the  actions 
contemplated  by  section  203(a)  when 
“the  project  is  uninhabitable  due  to 
environmental  factors  beyond  the 
control  of  the  Secretary.”  (Conference 
Report.  H.  Rept.  100-426, 100th  Cong., 
1st  Sess.  188  (1987).) 

Contrary  to  the  commenter’s 
assertion.  HUD  believes  that  the  rule,  as 
drafted,  cem  only  be  construed  to  mean 
that  it  intends  to  preserve  projects  that 
are  undertaken  as  part  of  an  overall 
revitalization  strategy.  Section 
290.105(d)(3)  requires  HUD  and/or  the 
pim:haser  “to  show  that  the 
environmental  factors  cannot  be 
mitigated.”  Presumably,  responsible 
local  government  would  not  undertake 
an  overall  revitalization  strategy  for  the 
area  if  the  environmental  hazards  could 
not  be  mitigated. 

Comment:  The  commenter  also 
objected  to  the  inclusion  of  paragraph 
(d)(5),  which  would  allow  reduction  in 
units  through  demolition,  in  the 
determination  not  to  preserve  units.  The 


commenter  asserts  that  demolition 
should  be  evaluated  under  criteria 
similar  to  those  in  the  current  rule  at  24 
CFR  290.43. 

HUD  response;  HUD  agrees,  in  part. 
The  decision  to  demolish  is  a  decision 
not  to  preserve  coupled  with  decisions 
about  the  impact  of  demolition  itself. 

The  final  rule  has  been  revised  to 
include  a  new  §  290.9,  which  provides 
standards  for  demolition  in  addition  to 
those  specified  in  §  290.105(d). 

Comment:  With  regard  to  the 
proposed  rule’s  preamble  discussion  on 
disposition  without  the  benefit  of 
Section  8  (and  §  290.105(f)),  the  same 
commenter  asserted  that  HUD  does  not 
always  request  adequate  Section  8  funds 
based  on  its  ciurent  inventory  and 
projected  acquisitions  and  sales  activity. 
The  commenter  argued  that  HUD  should 
request  an  adequate  amount  to  fulfill  the 
congressional  purpose  of  section  203,  or 
should  hold  properties  until  sufficient 
funds  are  available.  The  commenter  also 
objected  to  allowing  owmers  to  establish 
minimum  income  requirements,  stating 
that  this  would  effectively  prohibit 
poverty  level  households  from  having 
access  to  the  housing. 

HUD  response:  HUD  does  not  agree 
that  the  sole  intent  of  the  section  203  is 
to  preserve  projects  through  Section  8 
and  only  in  the  absence  of  such  rental 
assistance  consider  alternative 
preservation  methods,  for  the  reasons 
discussed  below. 

First,  the  statute  specifically  lists 
three  preservation  alternatives  and  does 
not  require  that  HUD  consider  them  in 
any  particular  order  or  under  defined 
circumstances,  such  as  the  absence  of 
section  8.  When  exercising  its  option  to 
preserve  projects  without  section  8, 

HUD  believes  that  it  can  do  so  without 
first  requesting  a  section  8  appropriation 
from  Congress.  Nothing  in  the  statute  or 
the  legislative  history  suggests  that 
preservation  without  section  8  can  be 
considered  only  after  Congress  rejects 
an  appropriations  request.  If  this  had 
been  Congress’  intent.  Congress  would 
have  made  it  a  prerequisite  to 
implementing  section  203(a)(d)(3). 

Second,  the  Conference  Report  on  the 
1987  Act  states  a  threshold  level  of 
expected  preservation: 
“Notwithstanding  the  availability  of 
appropriated  funds  the  Committee 
intends  and  has  always  intended  that  at 
a  minimum  HUD  will  continue  the  low 
and  moderate  income  use  restrictions  in 
effect  prior  to  foreclosure  \mder  the 
program  througli  which  the  project  was 
assisted  or  insured  in  order  to  advance 
the  preservation  objective.”  (Conference 
Report,  H.  Rept.  No.  100-426, 100th 
Cong.,  1st  Sess.  37  (1987).)  When  HUD 
provides  for  the  preservation  of  units  or 
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projects  without  section  8  assistance,  it 
will  recuire  that  such  projects  remain 
available  to  and  affordable  by  low*  and 
moderate-income  persons  by  imposing 
income  restrictions  and  rent  structures 
that  target  to  the  same  levels  of 
affordability  as  prior  to  foreclosure. 
Section  290.105(f)  of  the  final  rule  has 
been  changed  to  make  this  intent  clear. 

HUD  does  not  agree  with  the 
commenter’s  assertion  that  when  HUD 
preserves  projects  without  section  8  by 
establishing  minimum  rents,  it 
penalizes  very  low-income  families. 
When  HUD  selects  this  disposition 
method,  it  has  the  effect  of  stretching  - 
available  section  8  to  cover  more  units 
since  the  assistance  is  used  to  preserve 
imits  occupied  by  very  low-income 
tenants  as  opposed  to  imits  occupied  by 
moderate-income  tenants.  Further, 
before  foreclosure,  subsidized  non¬ 
section  8  projects  were  not  affordable  by 
very  low-income  families,  but  were  an 
important  part  of  the  assisted  housing 
inventory. 

The  commenter  also  asserted  that 
HUD  should  hold  properties  off  the 
market  when  section  8  is  not  available. 
However,  nothing  in  the  history  of  the 
legislation  suggests  this  is  an  intent  of 
Congress,  nor  is  it  a  stated  option  under 
section  203(a),  as  amended.  HUD 
believes  that  Congress  intends  that 
properties  should  be  returned  to  private 
ownership  as  rapidly  as  possible  in 
order  to  both  maintain  their  character  as 
privately  owned  low-  and  moderate- 
income  housing  and  in  order  to 
minimize  the  costs  to  the  taxpayers. 
HUD’S  holding  costs  are  substantial  and 
this  alternative  would  not  be  "the  least 
costly  among  the  reasonable  alternatives 
available"  to  HUD. 

Term  of  Use  Restriction  (Section 
290.105(b)) 

Comment:  A  commenter  pointed  out 
that  the  legislative  history  indicates  that 
the  preexisting  use  restriction  should  be 
carried  forward  for  a  term  at  least 
equivalent  to  the  remaining  term  of  the 
original  mortgage.  (Section  290.105(b) 
generally  establishes  a  minimum  15- 
year  use  restriction.) 

HUD  response:  The  Department 
agrees  with  the  commenter  and  has 
revised  §  290.105(c)  to  provide  that,  in 
a  foreclosure  sale  of  a  rental  housing 
project,  all  residential  units  to  be 
preserved  must  be  preserved  as  rental  or 
cooperative  housing  for  the  greater  of  20 
years  or  the  remaining  term  of  the 
mortgage,  unless  the  mortgage  can  be 
prepaid  without  the  Secretary’s  consent, 
in  which  case  the  use  restriction  may  be 
only  20  years. 


Second  Notice  of  Foreclosure  Sale 

Comment:  A  commenter 
recommended  that  HUD  permit  tenants 
and  local  governments  to  comment  on 
the  terms  of  the  final  foreclosure 
package  for  a  30-d^  period. 

HUD  response:  The  Department  does 
not  agree  that  a  second  foreclosure 
notice  should  be  sent.  'The  Department’s 
position  on  this  was  explained  in  length 
in  the  preamble  to  the  proposed  rule.  It 
has  been  the  Department’s  experience 
that  the  Initial  Notice  is  sufficient  to 
achieve  the  desired  input  of  the  tenants. 

Bid  Price  at  Foreclosure 

Comment:  A  commenter  stated  that 
the  rule  should  address  the  issue  of  how 
HUD  will  set  its  bid  price  at  the 
foreclosure  sale. 

HUD  response:  This  comment  appears 
to  be  based  on  the  assumption  that  the 
Department  will  foreclose  in  a  manner 
intended  to  circumvent  the  statute.  This 
is  a  mistaken  assumption  as  can  be  seen 
by  the  procedures  set  forth  in  this  rule, 
i.e.,  the  preservation  requirements  in 
foreclosures  are  now  almost  identical  to 
those  used  in  the  sale  of  HUD-owned 
projects.  The  Department  believes  that 
its  pricing  procedure  is  best  delineated 
through  internal  processing 
instructions. 

Part  886 

Comment:  A  commenter  pointed  out 
that  the  rule  proposed  removing  the 
definitions  of  "moderate  rehabilitation" 
and  "substantial  rehabilitation"  from 
part  886,  but  these  terms  are  still  used 
in  several  sections  throughout  that  part. 
The  commenter  was  concerned  that  an 
interpretation  of  the  regulations  will  be 
difficult  and  imprecise  in  the  absence  of 
explicit  definition. 

HUD  response:  'The  Department 
agrees  with  the  comment.  The  final  rule 
has  been  revised  to  remove  the 
distinctions  between  "moderate 
rehabilitation"  and  "substantial 
rehabilitation."  In  the  past  years,  the 
distinction  has  never  had  any  practical 
application  in  the  property  disposition 
program  and  has  b^n  an  unnecessary 
complication. 

in.  Other  Matters 

The  information  collection 
requirements  contained  in  this  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  Paperwork  Reduction  Act  of  1980 
and  were  assigned  OMB  control 
numbers  2502-0204,  2505-0052,  and 
2506-0121. 

Any  assistance  made  available  to  a 
purchaser  under  this  rule,  whether 
rental  or  other  financial  assistance,  will 
be  subject  to  scrutiny  under  section 


102(d)  of  the  HUD  Reform  Act,  insofar 
as  that  statutory  provision  has  beoa 
implemented  by  guidelines  issued  by 
the  Office  of  Housing  under  24  CFR  part 
12,  subpart  D  (see.  e.g.,  a  Federal 
Register  Notice  published  April  9, 1991 
(56  FR 14436)  entitled  "Administrative 
Guidelines;  Limitations  on  Combining 
Other  Government  Assistance  with  IRJD 
Housing  Assistance"). 

A  Finding  of  No  Significance  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276. 451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

This  rule  constitutes  a  "major  rule"  as 
that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291.  Analysis  of  the 
rule  indicates  that  it  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  Department 
published  a  preliminary  regulatory 
impact  analysis  on  April  26, 1993  (58 
FR  21960)  for  public  comment.  No 
public  comments  were  received,  and  no 
changes  were  made  to  the  final  rule  that 
would  change  the  analysis;  therefore, 
the  final  analysis  is  identical  to  the 
preliminary  analysis,  and  is  available 
for  public  inspection  between  7:30  a.m. 
and  5:30  p.m.  weekdays  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  room 
10276,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

The  Secretary,  in  accordance  with 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)).  has  reviewed  this 
rule  before  publication  and  by 
approving  it  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
These  revisions  to  the  policies 
governing  the  management  and 
disposition  of  HUD-owned  multifamily 
housing  projects  should  not  affect  the 
ability  of  small  entities,  relative  to  larger 
entities,  to  bid  for  and  acquire  projects 
that  HUD  determines  to  sell. 

HUD  has  determined,  in  accordance 
with  Executive  Order  12612, 

Federalism,  that  this  rule  will  not  have 
a  substantial,  direct  effect  on  the  States 
or  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  or 
responsibilities  among  the  various 
levels  of  government.  While  the  rule 
would  impose  terms  and  conditions  on 
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States  that  aoquiie  projects  under  this 
rule,  thnt  is'clwly  the  intent  of  section 
203(eJ  of  the  Housing  and  Community 
DeWc^nneslt  Amendments  of  1978,  mid 
therefore  no  further  review  is  necessary 
or  appropriate. 

Hub  has  determined  that  this  rule 
will  not  have  a  rignificant  impact  on 
family  formation,  maintenance,  and 
general  well-being  widiinthe  meaning 
of  Executive  Ordm  12606,  The  Family, 
becauee  it  does  not  affea  the  eligibility 
of  families  for  admission  into 
multihimily  housing  projects  that  are 
suj^ect  to  rulemdcing. 

This  rule  was  listed  as  Sequence 
Number  V437  in  the  E)epartment’s 
Semiannual  Agenda  of  Regulations 
publidied  on  April  26, 1993  f58  FR 
24382,  24406)  i^ar  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  is 
14.156,  Lower  Income  Housing  Assistance 
Program  (Section  6). 

List  of  Sidtjects 
24  CFR  Part  290 
Mortgage  insurance.  Low  and 
moderate-income  housing. 

24  CFR  Part  886 
Grant  programs — ^housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  reco^keeping  requirements. 

Accordingly,  for  reasons  stated  in  the 
preamble,  chapters  II  and  Vni  of  title  24 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  Part  290  is  revised,  to  read  as 
follows: 

PART  290— MANAGEMENT  AND 
OISPOSmON  OF  HUDOWNED 
MULTIFAMILY  PROJECTS  AND 
CERTAIN  MULTIFAMILY  PROJECTS 
SUBJECT  TO  HUO-HELD  MORTGAGES 

Subpart  A— Oenaral  Provisions 

Sec. 

290.1  Applicability. 

290.3  Demitions. 

296.5  Management  and  disposition  purpose 
and  goals. 

290.7  DisplaoeiDent,  relocation,  and 
acquisition. 

290.9  Demolition. 

290.11  Waivers. 

Subpart  B — Managsmoid  Ptovisicns 

290.51  Management. 

290.S3  Occupancy. 

290.55  Rental  catac  during  osraership  by 
HUD. 

Subpart  C— OisposMon  Provisions 

290.100  Foreclosure  notibe. 

290.102  Notices  for  HUD-tmned  rental 
housing  projects. 


290.103  Factors  considered  in  determining 
the  terms  and  conditions  in  foreclosures 
and  dispositions. 

290.104  Methods  of  disposition. 

290.105  Manner  of  disposition  and  terms 
and  conditions  of  sale. 

290.107  Analysis,  recommendation,  and 
determination  for  foreclosure  sales  and 
sales  of  HUD-owned  projects. 

290.109  Right  of  first  renisal  to  local 
government  and  State  housing  fonance 
agency. 

290.111  Occupancy  in  projects  acquired 
from  HUD. 

Authority:  12  U.S.C.  1701z-ll,  1701z-12, 

1713, 1715b,  1715z-lh:  42  U.S.C.  3535(d). 


Subpart  A— General  Provisions 


|29ai  A|:vNeabillty. 

This  pari  applies  to  HUD-owned 
multifamily  housing  projects  and  to 
rental  housing  projects  that  are  subject 
to  mortgages  held  by  HUD  that  are 
either  delinquent,  under  workout 
agreements,  or  being  foreclosed,  by 
HUD.  Specific  provisions,  as  noted  in 
the  rule  text,  apply  only  to  “rental 
housing  projects”  as  d^ned  in  §  290.3, 
including  a  HUD-owned  rental  bousing 
project. 


S2taS  DafinitiOM. 

Cooperative  means  a  nonprofit, 
limited  equity,  consumer,  or  mutual 
housing  association. 

Eligible  tenant  means  a  tenant  (1)  who 
is  a  low-  and  moderate-income  fomily, 
or  (2)  who  is  or  (immediately  prior  to 
HUD's  acquisition  of  the  project)  was 
receiving  HISD  rental  assistance  imder 
section  23  fas  in  effect  prior  to  January 
1, 1975),  section  A,  Rent  Supplement,  or 
Rental  Assistance  Payments. 

Formerly  subsidized  rental  housing 
project  means  a  HUD-owned  rental 
housing  project  that  was  a  sidisidized 
rental  bousing  project  immediately 
before  HUD  acquired  the  project.  If  HUD 
has  acquired  the  project  more  than  once, 
its  status  as  a  sul»idized  rental  housing 
project  is  determined  as  HUD’s  most 
recent  acouisition. 

Formeny  unsubsidized  rental  housing 
project  means  a  HUD-owned  rental 
housing  project  that  was  not  a 
subsidized  rental  housing  project 
immediately  before  HUD  acquired  the 
project.  If  HUD  has  acquired  the  project 
more  than  once,  its  status  as  an 
unsubsidized  rental  housing  project  is 
determined  as  of  HUD’s  most  recent 
acmisition. 

HUD-omwd  project  means  a 
multifamily  project  that  has  been 
acouired  by  HUD. 

Low-income  person  means  a  person  or 
family  whose  annual  inooroe  does  not 
exceed  50  percent  of  the  median  income 
for  the  area,  as  determined  by  HUD  with 
adjustment  for  smaller  and  larger 


families,  except  that  HUD  may  est^lish 
income  limits  higher  or  lower  than  50 
percent  of  the  median  for  the  area  on  the 
basis  of  its  finding  that  sudi  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs,  unusually 
high  or  low  family  incomes,  or  other 
factors. 

Moderate-income  person  means  a 
person  or  family  whose  annual  income 
does  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD  with  adjustment  for 
smaller  and  larger  families,  except  that 
HUD  may  establish  income  limits  higher 
or  lower  than  80  percent  of  the  median 
for  the  area  on  the  basis  of  its  finding 
that  sudh  variations  are  necessary 
because  of  the  prevailing  levels  of 
construction  costs,  unusually  high  or 
low  family  incomes,  or  other  factors.* 
Multifamily  project  means  a  project 
consisting  of  five  or  more  units  that  has 
or  had  a  mortgage  (even  if  subordinate 
to  other  mortgages)  insured  under  the 
National  Housing  Act  (other  than 
projects  consisting  of  one  to  eleven 
units  insured  under  section  220(d)(3)(A) 
of  that  Act,  which  are  classified  as 
single  family  homes)  or  is  or  was  subject 
to  a  loan  under  section  202  of  the 
Housing  Act  of  1959  or  section  312  of 
the  Housing  Act  of  1964.  The  term  also 
includes  a  manufactured  home  court  or 
park,  hospital,  intermediate  care  facility, 
nursing  hnome,  group  practice  facility,  or 
board  and  care  facility  that  has  or  had 
a  mortgage  insiued,  or  is  or  was  subject 
to  a  loan  under,  these  authorities. 

Nonprofit  organization  means  a 
corporation  or  association  organized  for 
purposes  other  than  making  a  profit  or 
gain  for  itself. 

Rental  housing  project  means  a 
multifamily  project  other  than  a 
multifamily  project  that  is  a  hospital, 
intermediate  care  facility,  nursing  home, 
group  practice  facility,  or  board  and  care 
home.  A  retirement  service  center  is  a 
“rental  housing  project.”  A 
manufactured  home  court  or  park  is  a 
“rental  housing  project.*’  Furthermore, 
the  unit  preservation  goal  setfordiin 
§  290.5(a)  of  this  part  shall  be  applicable 
if  HUD  forecloses  on  or  acquires  five  or 
more  manufactured  homes  as  part  of  its 
foreclosure  of  the  mortgage  on  the 
project.  Vaoairt  land  is  note*‘rental 
housing  project,”  regardless  of  whidi 
mortgage  insurance  prograin  or  loan 
progrom  it  was  financed  under.  In 
addition,  eligible  property  covered  by  a 
homeowner^ip  pro^em  approved 
under  the  Homeowneibip  and 
Opportunity  for  People  Everywhere 
("HOPE”)  program  is  not «  reaftal 
houmng  project. 

Subsiaizeid  rental  housing  project 
means  a  rental  housing  project  in  which 
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tenants  are  receiving  the  benefits  of  any 
of  the  following  programs: 

(1)  Below  market  interest  mortgage 
imder  section  221(d)(3)  of  the  National 
Housing  Act; 

(2)  Interest  reduction  payments  made 
in  connef:tion  with  a  mortgage  insured 
under  section  236  of  the  National 
Housing  Act; 

(3)  Rent  supplement  assistance 
payments  tmder  section  101  of  the 
housing  and  urban  Development  Act  of 
1965; 

(4)  Direct  loans  at  below  market 
interest  rates  made  under  section  202  of 
the  Housing  Act  of  1959,  sections  401 
and  404(b)(3)  of  the  Housing  Act  of 
1950,  or  section  312  of  the  Housing  Act 
of  1964; 

(5)  Housing  assistance  payments 
imder  section  23  of  the  United  States 
Housing  Act  of  1937  in  effect  before 
January  1, 1975,  or  section  8  of  the 
United  States  Housing  Act  of  1937,  if 
more  that  50  percent  of  the  units  in  the 
project  are  receiving  such  assistance. 
Housing  assistance  payments  vmder  the 
Section  8  Rental  Certificate  program,  24 
CFR  part  882,  subparts  A,  B,  C,  and  F, 
and  die  Section  8  Rental  Voucher 
program,  24  CFR  part  887,  are  excluded 
in  determining  whether  a  project  is  a 
subsidized  rental  housing  project. 

URA  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601-4655). 

§  290.5  Management  and  diapoaition 
purpoae  and  goala. 

(a)  Purpose  and  goals.  The  purpose  of 
this  part  is  to  manage  and  dispose  of 
HUD-owned  multifamily  projects,  and 
rental  housing  projects  subject  to  HUD- 
held  mortgages  that  are  either 
delinquent,  under  workout  agreements, 
or  being  foreclosed  by  HUD,  in  a 
manner  that  is  consistent  with  the 
National  Housing  Act,  section  203  of  the 
Housing  and  Commimity  Development 
amendments  of  1978,  and  other  relevant 
statutes,  and  that  will,  in  the  least  costly 
fashion  among  the  other  reasonable 
alternatives  available,  further  the  goals 
of: 

(1)  Preserving  so  that  they  are 
available  to  and  affordable  by  low-  and 
moderate-income  persons: 

(i)  In  subsidized  and  formerly 
subsidized  rental  housing  projects,  all 
units; 

(ii)  In  HUD-owned  formerly 
imsubsidized  rental  housing  projects,  at 
least  the  units  that  are  occupied  by  low- 
and  moderate-income  persons; 

(iii)  In  unsubsidized  rental  housing 
projects  subject  to  HUD-held  mortgages 
that  are  either  delinquent,  imder 
workout  agreements,  or  being  foreclosed 


by  HUD,  at  least  the  greater  of  the 
number  of  units  occupied  by  low-  and 
moderate-income  persons  on  the  date  of 
assignment  or  foreclosure; 

(2)  Preserving  and  revitalizing 
residential  nei^borhoods; 

(3)  Maintaining  the  existing  housing 
stock  in  a  decent,  safe,  and  sanitary 
condition; 

(4)  Minimizing  the  involuntary 
displacement  of  tenants; 

(5)  Minimizing  the  ne^  to  demolish 
multifamily  projects;  and 

(6)  Maintaining  the  rental  housing 
project  for  the  purpose  of  providing 
rental  or  cooperative  housing. 

(b)  Competing  goals.  In  determining 
the  manner  by  which  a  project  shall  be 
managed  and  disposed  of,  HUD  may 
balance  competing  goals  relating  to 
individual  projects  in  a  manner  that  will 
further  the  achievement  of  the  overall 
purpose  of  this  part. 

1290.7  Displacement,  relocation,  and 
acquisition. 

(a)  Scope  of  section.  This  section 
applies  to  all  HUD-owned  multifamily 
projects  and  all  rental  housing  projects 
subject  to  HUD-held  mortgages  that  are 
either  delinquent,  under  workout 
agreements,  or  in  foreclosure  by  HUD. 
When  HUD  is  not  the  mortgagee-in- 
possession  or  owner,  HUD  will  require 
the  owner  of  the  project  to  comply  with 
this  section. 

(b)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  all  reasonable 
steps  shall  be  taken  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  and  nonprofit 
organizations)  for  a  project  covered  by 
this  part.  If  displacement  or  temporary 
relocation  will  occur  in  connection  with 
the  disposition  of  a  project,  HUD  may 
require  the  purchaser  of  the  project  to 
provide  assistance  in  accordance  with 
this  section. 

(c)  Relocation  assistance  at  non-URA 
levels.  Whenever  the  displacement  of  a 
residential  tenant  (family  or  individual) 
occurs  in  connection  with  the 
management  or  disposition  of  a 
multifamily  project,  but  is  not  subject  to 
paragraph  (d)  of  this  section  {e.g.,  occurs 
as  a  direct  result  of  HUD  repdr  or 
demolition  of  all  or  a  part  of  a  HUD- 
owned  multifamily  project  or  as  a  direct 
result  of  the  foreclosure  of  a  HUD-held 
mortgage  on  a  rental  housing  project  or 
sale  of  a  HUD-owned  project  without 
Federal  financial  assistance),  the 
displaced  tenant  shall  be  eligible  for  the 
following  relocation  assistance: 

(1)  Advance  written  notice  of  the 
expected  displacement.  The  notice  shall 
be  provided  as  soon  as  feasible,  describe 
the  assistance  and  the  procedures  for 


obtaining  the  assistance,  and  contain  the 
name,  address  and  phone  number  of  an 
official  responsible  for  providing  the 
assistance; 

(2)  Other  advisory  services,  as 
appropriate,  including  counseling, 
referrals  to  suitable  (and  where 
appropriate,  accessible),  decent,  safe, 
and  sanitary  replacement  housing,  and 
fair  housing-related  advisory  services; 

(3)  Payment  for  actual  reasonable 
moving  expenses,  as  determined  by 
HUD; 

(4)  For  displaced  eligible  families  and 
individuals — 

(1)  The  opportunity  to  relocate  to  a 
suitable  (and  where  appropriate, 
accessible),  decent,  safe,  and  sanitary 
dwelling  unit  in  a  HUD-owned 
multifamily  project,  in  a  public  housing 
project,  or  in  another  HUD  subsidized 
rental  housing  project,  or 

(ii)  Assistance  under  the  Section  8 
Certificate  program  (see 
§  882.209(a)(4)(ii)(B)  of  this  title)  or  the 
Housing  Voucher  program  (see 
§  887.155(c)  of  this  title),  if  the 
assistance  is  available;  and 

(5)  Such  other  Federal,  State  or  local 
assistance  as  may  be  available. 

(d)  Relocation  assistance  at  URA 
levels — (1)  General.  Whenever 
assistance  under  24  CFR  part  886, 
subpart  C  (or  other  Federal  financial 
assistance,  as  defined  in  49  CFR  24.2(j)) 
is  provided  in  connection  with  the 
purchase,  demolition,  or  rehabilitation 
of  a  multifamily  property  by  a  third 
party,  any  resulting  displacement  is 
subject  to  paragraph  (d)  of  this  section. 

A  displaced  person  (defined  in 
paragraph  (d)(3)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  URA, 
implementing  regulations  at  49  CFR  part 
24,  and  this  section. 

(2)  Definition  of  “initiation  of 
negotiations".  Under  the  URA,  for 
purposes  of  determining  the  method  of 
computing  the  replacement  housing 
assistance  to  be  provided  to  a  residential 
tenant  displaced  as  a  direct  result  of 
privately  undertaken  rehabilitation, 
demolition,  or  acquisition  of  the  real 
property,  the  term  "initiation  of 
negotiations"  means  the  transfer  of  title 
to  the  purchaser. 

(3)  Definition  of  displaced  person,  (i) 
The  term  displaced  person  means  any 
person  (family,  individual,  business,  or 
nonprofit  organization)  that  moves  from 
the  real  property,  or  moves  personal 
property  firom  the  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation  or  demolition 
for  a  federally  assisted  project.  This 
includes,  but  may  not  limited  to: 
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tA)  A  person  diat  moves  permanently 
from  the  real  property  after  receiving 
notice  requiring  such  move,  if  the  move 
occurs  on  or  after  the  date  of  the  transfer 
of  title  to  the  purdiaser. 

(B)  Any  penmi  that  HUD  detennmes 
was  displaced  es  a  direct  resuh  of 
acquieition,  rehid>iUtaticm  or  demolition 
for  an  assisted  project. 

(C)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  the  buildiiig/ 
complex,  permanently,  after  the  transfer 
of  title  to  the  purchaser,  if  the  move 
occurs  before  the  tenant  is  provided 
notice  offering  him  or  her  the 
opportunity  to  lease  and  oocqpy  a 
suitable,  decent,  sale,  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  candMons, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  shall 
include  a  monthly  rent,  including 
estimated  average  monthly  utility  costs, 
that  does  not  exceed  the  greater  of  the 
tenant’s  monthly  rent  before  transfer  of 
title  to  the  purchaser  and  estimated 
average  monthly  utility  costs,  or  thirty 
percent  of  gross  household  income. 

(D)  A  tenant-occupant  of  a  dwelling 
unit  who  is  required  to  relocate 
temporarily  for  the  project,  but  does  not 
return  to  the  building/complex,  if  either 
the  tenant  is  not  offered  payment  for  all 
reasonable  out-of-podtet  expenses 
incurred  in  connection  with  the 
temporary  relocation,  or  other 
conditiims  of  the -temporary  relocation 
are  ncft  reasonable. 

(E)  A  tenant-occupant  who  moves 
from  the  building/ complex  permanently 
after  he  or  she  has  been  required  to 
move  to  another  imit  in  the  same 
building/complex  for  the  project,  if 
either  the  t0i>ant  is  not  offered 
reimbureement  for  all  reasonable  out'Of- 
pocket  expenees  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(ii)  Notwithstanding  the  provisions  of 
p^graph  (dK3)(i)  of  this  section,  a 
person  does  not  qualify  as  a  “displaced 
person”  if: 

(A)  The  person  is  excluded  under  49 
CFR  24.2(^(2)- 

(B)  The  person  has  been  evicted  for  a 
senous  or  repeated  violation  of  the 
terms  and  ctmditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State,  or  local  law, 
or  other  good  cause,  and  HUD 
determines  that  the  eviction  was  not 
undertaken  ior  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance. 

(C)  The  person  moves  into  the 
property  after  transfer  of  title  to  the 
purchaser. 

(D)  HUD  determines  that  tiie  person 
was  not  displaced  as  a  direct  result  of 


acquisition,  rehebilitaftion,  or 
demolition  for  an  assisted  project. 

(e)  Temporary  relocation  (XJRA  and 
non-URA  relocation  assistance). 
Residential  tenants,  who  will  not  be 
reqviired  to  move  permanently,  but  who 
must  relocate  temporarily  [e.g.,  to 
permit  property  repairs),  shall  be 
provided: 

(1)  Reimbursement  for  all  rea.sonable 
out>of-pockeft  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing  and 
any  increase  in  morrthly  rent  or  utility 
costs.  The  party  responsible  for  this 
requirement  may,  at  its  option,  perform 
the  servmes  involved  in  temporarily 
relocating  the  tenants  or  pay  for  such 
services  directly;  and 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of,  the  date  and  approximate 
duration  of  the  temporary  relocation; 
the  suitable  (and  where  appropriate, 
accessible),  decent,  sale,  and  sanitary 
housing  to  be  made  available  for  the 
temporary  period;  the  terms  and 
conditions  under  which  the  tenant  may 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
building/complex  following  completion 
of  the  repairs;  and  the  right  to  financial 
assistance  provided  under  paragraph 
(e)(1)  of  this  section. 

(f)  Appeals.  If  a  person  disagrees  with 
the  purchaser’s  determination 
concerning  the  person’s  eligibility  for 
relocation  assistance  or  the  amount  of 
the  assistance  for  which  the  person  is 
eligible,  the  person  may  file  a  written 
appeal  of  that  determination  with  the 
owner  or  purchaser.  A  person  who  is 
dissatisfied  with  the  purchaser’s 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  decision  to  the  HUD  Field  Office 
responsible  for  administering  the  URA 
in  the  area. 

§290.9  Demolition. 

Demoliticm  may  resuh  firom  HUD’s 
decision  not  to  preserve  units  as  set 
forth  at  %  290.105(d)  of  this  part  at  either 
a  foreclosure  m  HUD-owned  sale.  In 
sucdx  cases,  HUD  will  require  that  the 
puTtdiaser  either  restore  the  project  to 
local  code  standard  or  require  that  it  be 
demoHshed.  Demolition  may  also  be 
required  whan  a  project  is  HUD  owned 
or  HUD  is  mortgagee-in-possession  if 
HUD  determines  that  the  project  is  a 
public  hazard  or  threat  to  the  public 
safety.  Demolition  may  not  occur  in 
occupied  projects  until  the  requirements 
of  §  290.7  of  -ftiis  part  have  been  met. 


§290.11  Wahrera. 

Upon  completion  oi  a  deitenninatian 
and  finding^ good  cause,  the  Assistant 
Secretary  fur  Housii^  may  waive  any 
provision  of  this  part  in  any  particulm 
case  subject  only  to  statutory 
limitations.  Eacii  waiver  must  be  in 
writing,  and  must  be  supported  by 
documentation  of  the  facts  and  reasons 
which  formed  the  basis  for  the  waiver. 
HUD  will  publish  a  Federal  Registm* 
notice  informing  the  public  of  all 
waivers  granted  under  this  section  in 
accordance  with  the  HUD  Refonn  Act  of 
1989  and  HUD  policies  regardkig 
publication  of  waivers. 

Subpart  B — Management  Proviaions 

§290.51  Managamant 

(a)(1)  With  respect  to  any  HUD-owned 
rental  housing  project  and  any  rental 
housing  project  where  HUD  is 
mortgagee-in-possession,  HUD  shall 
manage  the  project  in  accordance  with 
the  requirements  of  paragraph  {a){3)  of 
this  section. 

(2)  With  respect  to  any  rental  housing 
project  subject  to  a  HUD-held  mortgage 
that  is  either  delinquent,  under  a 
workout  agreement  nr  being  foreclosed 
by  HUD,  but  HUD  is  not  mortgagee-in- 
possession,  the  owner  shall  manage  the 
project  in  accordance  with  the 
requirements  of  paragpraph  (a)(3)  of  this 
section. 

(3)  HUD  or  the  owner,  as  appropriate, 
shall  in  the  least  costly  fashion  among 
the  reasonable  ahematives  available: 

(i)  To  the  greatest  extent  possible, 
provide  the  level  of  services  necessary 
to  maintain  occupied  housing  in  dec^t, 
safe,  and  sanitary  conditicm; 

(ii)  Minimize  &e  involuntary 
displacement  of  tenants  to  the  greatest 
extent  possible,  consistent  with  sound 
management  practices; 

(iii)  Maintain  all  vacant  buildings  and 
land  in  a  way  that  eliminates  heal^  and 
safety  hazards  to  the  public  and  ensures 
the  proper  security  of  the  property; 

(iv)  To  the  greatest  extent  possible, 
maintain  full  occupancy; 

(v)  Maintain  all  such  reports  ibr 
purposes  of  providing  rental  or 
cooperative  housing  for  the  longest 
feasible  period  (for  projects  being  sold  at 
foreclosure  sales  or  HUD-owned 
property  sales,  this  period  generally 
shall  be  20  years);  and 

(vi)  Respond  to  the  needs  of  the 
tenants  and  work  cooperatively  with 
resident  organizations. 

(b)(1)  Hl^,  in  accardance  with  the 
Federal  Acquisitkm  Regulations,  48  GFR 
chapter  1  mid  the  HLftD  Acquisitioin 
.Regulations,  48  ClTl  chapter  24,  may 
contract  for  management  services  fix  a 
HUD-owned  mul^amily  project  or  a 
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rental  housing  project  where  HUD  is 
mortgagee-in-possession  widi  a  manager 
determined  by  HUD  to  be  capable  of 
implementing  a  sound  financial  mid 
physical  management  program; 
responding  to  &e  needs  of  tenants  and 
working  cooperatively  with  resident 
organizations;  providing  adequate 
organizational,  stafi.  and  othw  resources 
to  implement  a  management  program 
deternuned  by  HUD;  and  meeting  such 
other  requirements  as  HUD  may 
determine  to  be  necessary  or 
appropriate. 

12)  With  respect  to  a  rental  housing 
project  subject  to  a  mortgage  that  is 
either  delinquent,  under  a  workout 
agreement,  or  being  foreclosed  by  HUD, 
but  for  which  HUD  is  not  a  mortgagee- 
in-possession,  HUD  may  require  the 
ownm  to  contract  for  management 
services  with  a  manager  determined  by 
HUD  to  be  capable  of  implementing  a 
sound  financial  and  physical 
management  program;  responding  to  the 
needs  of  tenants  and  wmrkiiig 
cooperatively  with  resident 
organizations;  providing  adequate 
organizational,  staff,  and  other  resources 
to  implement  a  management  program 
acceptable  to  HUD;  and  meeting  such 
other  requirements  as  HUD  may 
determine  to  be  necessary  or 
apprtmriate. 

(c)  Projects  shall  be  managed  in 
accordance  with  the  management 
objectives  contained  in  paragraph  (a)(3) 
this  section,  the  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601—19)  and 
implementing  regulations  at  24  CFR 
parts  100  et  al,  which  prohibit 
discrimination  in  the  sale  or  rental  of 
housing  and  in  related  transactions  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  handicap,  or  familial 
status;  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations,  whidi 
prohibit  discrimination  against  disabled 
individuals;  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  implementing 
regulations  at  24  C^  part  1.  which 
prohibit  discrimination  based  on  race, 
color,  GT  national  migin  in  programs 
receiving  Federal  financial  assistance; 
the  Age  Discrimination  Act  of  1975  and 
implementing  regulations  at  24  CFR  part 
146,  whidi  prohibit  discrimination 
based  mi  age  in  programs  receiving 
Federal  financial  assistance;  and 
Executive  Order  11063,  as  amended  by 
Executive  Order  12259  (3  CFR,  1958- 
1963  Comp.,  p.  652  and  3  CFR,  1980 
Comp.,  p.  307)  (Equal  Opportunity  in 
Housing)  and  implementing  regulations 
at  24  CFR  part  187. 

(d)  HUD  shall  conduct  outreach 
efforts  to  minority-owned  and  female- 
owned  businesses  to  become  managers 


of  the  projects  covered  by  fills  section, 
in  accordance  with  Executive  Order 
11625,  as  amended  by  Executive  Order 
12007  (3  CFR,  1971-1975  Comp.,  p.  616 
and  3  CFR,  1977  Comp.,  p.  39)  (Minority 
Business  F^terprises),  Executive  Order 
12432  (3  CFR,  1983  Comp.,  p.  198) 
(Minority  Business  Enterprise 
Development),  and  Executive  Order 
12138  (3  CFR,  1979  Comp.,  p.  393) 
(Natimial  Women’s  Business  Enterprise 
Policy). 

§290.53  Oocupaney. 

(a)  HUD-owned  muhifamily  project  or 
project  where  HUD  is  awitgagee-in- 
possession.  Except  as  provided  in 
pmagraph  (b)  of  this  section,  occupancy 
in  a  HUD-owned  muhifamily  preset  or 
in  a  rental  housing  project  where  HUD 
is  mortgagee-in-possession  shall  be 
available  on  a  basis  that  is  comparable 
to  the  occupancy  requirements  that 
applied  to  project  immediately 
before  HUD  acquired  the  project  or 
became  mortgagee-in-possession,  except 
that  preference  shall  be  given  to  tenants 
of  other  HUD-owned  multifamily 
projects  who  are  eligible  for  assistance 
in  accordance  with  §  290.7  of  this  part. 

(b)  Formerly  unsubsidized  project.  In 
a  formerly  unsubsidized  project,  at  least 
the  numl^r  of  units  that  received  rental 
assistance  before  acquisition  by  HUD 
shall  be  rented  to  eligible  tenants. 

(c)  Evictions.  Eviction  from  a  HUD- 
owned  multifamily  project  is  governed 
by  24  CFR  part  247,  subpart  B. 

(d)  Threat  to  health  and  safety. 

Whenever  HUD  determines  that  there  is 
an  immediate  threat  to  the  health  and 
safety  of  the  tenants,  HUD  may  require 
the  tenants  to  vacate  the  premises  and 
shall  ptrovide  temporary  relocation 
benefits  as  provi(^  in  §  290.7  of  this 
part  to  tenants  required  to  vacate  the 
premises.  ^ 

1 290.55  Rantai  rataa  during  ownership  by 
HUD. 

(a)  Determining  a  schedule  of 
maximum  rental  rates.  As  soon  as 
practicable  after  HUD  assumes 
management  responsibility.  HUD  shall 
establish  a  schedule  of  maximum  rental 
rates  for  each  unit  in  a  HUD-owned 
multifamily  project  that  is  comparable 
to  the  rates  charged  in  similar 
multifemily  projects,  based  on  unit  size, 
locaticHi.  condition,  services,  and 
amenities  provided,  and  is  conducive  to 
attracting  high  occupancy  without 
impacting  adversely  on  the  viability  of 
other  multifamily  projects  and  other 
housing  projects  in  the  area.  HUD  shall 
review  and  update  the  maximum  rental 
rate  schedule  periodically  to  maintain 
current  comparahdhty. 


(b)  Rents  in  projects  acquired  on  or 
after  Septembm- 18, 1988.  &ocept  as 
modified  by  this  sectkxx.  Hlfi)  dball  set 
rents  in  a  muMferaily  {noject  acquired 
by  HUD  on  or  after  September  10. 1966, 
as  if  the  rent  setting  leouirements  that 
governed  rants  hefm  tne  project  was 
acquired  still  applied. 

(1)  For  famiUes  residing  in  a 
subsidized  project  when  HUD  becomes 
mortgagee-in-possession  or  when  HUD 
acquires  such  a  prtqect,  as  appropriate, 
HUD  shall  request  an  inemne 
certification  from  each  family.  11118 
certification  shall  be  conducted  as  soon 
as  practicable  after  HUD  becomes  the 
owner  or  mortgagee-in-possession, 
unless  the  family’s  income  has  been 
examined  by  the  owner  or  by  Hip  not 
more  than  four  months  before  su^ 
action.  If  a  tenant  does  not  certify 
income  as  required  by  this  paragraph 
(b)(1),  the  tenant  must  pay  unit  rent 
as  determined  under  paragraph  (a)  of 
this  section. 

(2) (i)  For  families  appl3dBg  for 

admission  to  a  subsided  or  formerly 
subsidized  project,  HUD  shall  request 
an  income  certification  from  each  family 
(and,  thereafter,  at  each  annual 
recertification)  to  determine  the  family’s 
eligibility  for  a  subsidized  rent,  and  (if 
the  rent  is  based  on  a  percentage  of 
adjusted  income)  the  family’s 
subsidized  rent,  in  accordance  with  part 
813  of  this  title.  This  infeumation  is  also 
used  in  HUD’s  foreclosure  (w 
disposition  analysis.  Rental  voucher  and 
rental  certificate  holders  need  not 
certify  to  HUD  since  they  do  so  with  the 
local  PHA  as  of  those  programs. 

(ii)  For  families  applying  for 
admission  to  an  unsubsidized  or 
formerly  unsubsidized  project.  HUD 
shall  request  sufficient  information  for 
income  verification  to  determine  the 
family’s  ability  to  pay  the  unit  rent  If 
necessary  for  use  in  HUD’s  foreclosure 
or  disposition  analysis,  HUD  may 
request  an  income  certificatiem  from 
families  who  are  not  paying  a 
subsidized  rent. 

(3)  HUD  shall  determine  rent,  for  a 
unit  in  a  multifemily  project  that,  at  the 
time  of  acquisition  by  HUD,  had  a 
market-based  rent,  from  the  schedule  of 
maximum  rental  rates  est^lished  under 
paragraph  (a)  of  this  section.  HUD. 
howevCT,  may  set  a  lower  rent  if 
necessary  or  desirable  to  maintain  the 
existing  economic  mix  in  the  project, 
prevent  undesirable  turnover,  at 
increase  occupancy. 

(c)  Rents  in  projects  acquired  before 
September  19, 1988.  Each  tenant  (other 
than  an  el^ible  tenant  in  a  fonnerly 
subsidized  project)  in  a  HUD-ovm^ 
multifamily  project  acquired  by  HUD 
before  September  19, 1988,  shall  be 


43716  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


charged  a  rent  based  on  the  schedule  of 
maximum  rents  established  under 
paragraph  (a)  of  this  section.  HUD, 
however,  may  set  lower  rent,  if  it 
determines  that  a  lower  rent  is 
necessary  or  desirable  to  maintain  the 
existing  economic  mix  in  the  project, 
prevent  undesirable  turnover,  or 
increase  occupancy.  Each  eligible  tenant 
in  a  formerly  subsidized  project 
acquired  by  HUD  before  September  18, 
1988  shall  be  charged  the  lesser  of  an 
amount  equal  to  the  tenant  rent  that 
would  be  payable  by  the  eligible  tenant 
\mder  part  813  of  this  title,  or  the  rent 
established  for  the  unit  imder  paragraph 
(a)  of  this  section. 

(d)  Utility  allowance.  For  a  tenant  in 
a  HUD-owned  rental  housing  project,  or 
project  where  HUD  is  mortgagee-in¬ 
possession,  whose  rent  is  based  on  a 
percentage  of  adjusted  income  (except 
for  rental  voucher  or  rental  certificate 
holders),  if  the  cost  of  utilities  (except 
telephone]  and  other  housing  services 
for  tne  imit  is  the  responsibility  of  the 
tenant  to  pay  directly  to  the  provider  of 
the  utility  or  service,  HUD  shall  deduct 
from  the  rent  to  be  paid  by  the  tenant 
to  HUD  a  utility  allowance,  which  is  an 
amoxmt  equal  to  HUD’s  estimate  of  the 
monthly  costs  of  a  reasonable 
consumption  of  the  utilities  and  other 
services  for  the  unit  for  an  energy- 
conservative  household  of  modest 
circumstances  consistent  with  the 
requirement  of  a  safe,  sanitary,  and 
healthful  living  environment.  If  the 
utility  allowance  exceeds  the  percentage 
of  the  tenant’s  adjusted  income  payable 
as  rent,  HUD  will  pay  the  difference 
between  the  amoimt  payable  as  rent  and 
the  utility  allowance  to  the  tenant  or, 
with  the  consent  of  the  tenant  and  the 
utility  company,  either  jointly  to  the 
tenant  and  the  utility  company  or 
directly  to  the  utility  company. 

(e)  Notice  of  rent  changes.  Whenever 
HUD  proposes  an  increase  in  rents  in  a 
HUD-owned  multifamily  project  or 
project  where  HUD  is  mortgagee-in¬ 
possession,  HUD  shall  provide  tenants 
30  days  notice  of  the  proposed  changes 
and  an  opportunity  to  review  and 
comment  on  the  new  rent  and 
supporting  documentation.  After  HUD 
considers  the  tenants’  comments  and 
has  made  a  decision  with  respect  to  its 
proposed  rent  change,  HUD  shall  notify 
the  tenants  of  its  decision,  with  the 
reasons  for  the  decision.  A  tenant  in 
occupancy  before  the  eftective  date  of 
any  revised  rental  rate  must  be  given  30 
days  notice  of  the  revised  rate,  and  any 
change  in  the  tenant’s  rent  is  subject  to 
the  terms  of  an  existing  lease.  Notices  to 
each  tenant  must  be  personally 
delivered  or  sent  by  first  class  mail. 
General  notices  to  all  tenants  must  be 


posted  in  the  project  office  and  in 
appropriate  conspicuous  locations 
aroxmd  the  project. 

(f)  Disclosure  and  verification  of 
Social  Security  Numbers.  Any 
certifications  or  reexaminations  of  the 
income  of  tenants  or  prospective  tenants 
in  connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 
by  part  200,  subpart  T,  of  this  chapter. 

(y  Signing  of  consent  forms  for 
income  verification.  Any  certifications 
or  reexeuninations  of  the  income  of 
tenants  or  prospective  tenants  in 
connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  signing  and  submitting  of 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  part  200,  subpart  V,  of  this 
chapter. 

(Approved  by  Office  of  Management  and 
Budget  under  control  number  2502-0204) 

Subpart  C — Diapositton  Provisions 

§290.100  Foreelosura  notice. 

(a)  Content  of  notice.  HUD  shall  issue 
a  notice  to  each  tenant  of  the  general 
terms  and  conditions  that  HUD 
proposes  to  impose  on  a  purchaser  other 
than  HUD  concerning  the  sale  and 
future  use  and  operation  of  a  rental 
housing  project  through  the  foreclosure 
of  a  HUD-held  mortgage  on  the  project. 
The  notice  shall  contain  an  invitation  to 
tenants  to  submit  written  comments 
thereon  during  a  period  of  not  less  than 
30  days  following  the  date  of  the  notice. 
The  notice  shall  state: 

(1)  HUD’s  interest  in  learning  of 
tenant  plans  and  capacity  for  the 
acquisition  of  the  project  for  use  as 
rental  or  cooperative  housing; 

(2)  In  brief,  the  proposed  manner  of 
disposition  of  the  project,  including 
general  conditions  upon  the  sale,  length 
of  restrictions,  or  future  use  and 
operation  of  the  project  as  may  be 
required,  and  the  general  extent  of  any 
repairs  that  may  be  required  to  be 
performed  by  a  purchaser  other  than 
HUD  after  disposition; 

(3)  The  extent  to  which,  and  the 
eligibility  requirements  for,  rental 
assistance  that  may  be  provided; 

(4)  Whether  temporary  or  permanent 
relocation  is  anticipated  as  a  result  of 
repairs  or  the  proposed  disposition, 
including  any  anticipated  conversion  of 
use,  and,  if  so,  the  levels  of  assistance 
available  under  §  290.7  of  this  part; 

(5)  That  HUD’s  final  determination  of 
the  terms  and  conditions  to  be  imposed 
on  the  foreclosiue  of  a  HUD-held 
mortgage  will  not  be  made  vmtil  after 


HUD  considers  the  comments  received 
from  tenants  within  the  specified 
comment  period. 

(b)  Delivering  or  mailing  notices  to 
tenants.  The  notice  requi^  to  be 
issued  to  tenants  under  paragraph  (a)  of 
this  section  must'be  deliver^  to  each 
unit  in  the  project,  or  sent  to  each  unit 
by  first  class  mail.  Where  HUD  is 
mortgagee-in-possession  of  a  project,  the 
notice  also  must  be  posted  in  the  project 
office. 

§290.102  Noticee  for  HU[>-owned  rental 
housing  projects. 

(a)  Required  notices.  (1)  If  HUD 
develops  a  disposition  recommendation 
within  30  days  after  acqmring  a  rental 
housing  project,  it  shall  issue  to  tenants 
only  the  notice  of  disposition 
recommendation  set  forth  in  paragraph 
(d)  of  this  section; 

(2)  If  HUD  develops  a  disposition 
recommendation  after  30  days  of 
acquiring  a  rental  housing  project,  it 
shall  issue  to  tenants  both  the  pre¬ 
disposition  recommendation  notice 
specified  by  paragraph  (b)  of  this 
section,  and  the  notice  of  disposition 
recommendation  specified  by  paragraph 
(d)  of  this  section.  In  addition,  HUD 
shall  issue  to  State  and  local 
government  agencies  the  notice 'set  forth 
in  paragraph  (c)  of  this  section. 

(d)  Pre-aisposition  recommendation 
notice.  Where  required  by  paragraph 
(a)(2)  of  this  section,  HUD  shall  issue  to 
tenants  a  pre-disposition 
recommendation  notice  stating  that: 

(1)  HUD  owns  the  project; 

(2)  HUD  is  developing  its  disposition 
plan;  that  HUD  normally  seeks  to  sell 
HUD-owned  projects  as  rapidly  as 
possible  and  will  require  the  purchaser 
to  undertake  any  needed  repairs  not 
completed  by  HUD;  and  that  during 
HUD’s  ownership  or  during  its  status  as 
mortgagee-in-possession,  HUD  will,  to 
the  extent  feasible,  assure  that  the 
project  is  maintained  in  a  decent,  safe, 
and  sanitary  condition  pursuant  to 
standards  established  by  HUD; 

(3)  If  HUD  sells  the  project  with  a 
project-based  subsidy,  tenants  who  do 
not  qualify  for  the  subsidy  will  not  be 
required  to  move  due  to  the  imposition 
of  subsidy; 

(4)  If  it  appears  that  tenants  may  be 
required  to  relocate  temporarily  or 
permanently  in  connection  wiffi  the 
management  or  disposition  of  the 
project,  an  explanation  of  the  relocation 
assistance  that  will  be  available  under 

§  290.2  of  this  part;  and 

(5)  Tenants  are  invited  to  submit 
proposals  to  HUD  {e.g.,  expressions  of 
interest  to  convert  the  project  to  a 
cooperative  or  other  form  of  resident- 
controlled  ownership,  or  other  resident 
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initiative),  comments,  and  facts,  which 
will  be  considered  by  HUD  in  mddng 
its  property  disposition  determination; 
the  length  of  time  within  which  tenants 
may  submit  such  proposals,  %^ich  shall 
be  at  least  30  days  following  the  date  of 
HUD’s  notice;  and  that  tenants  may 
submit  proposals  to  HUD  at  any  time 
dining  &e  specified  time  period. 

(c)  Notice  to  State  and  local 
government  agencies.  The  notice  to 
State  and  local  government  agencies 
required  by  panigrsph  (aK2)  of  this 
section  shall  be  sent  to  such  agencies 
that  may  have  an  interest  in  acquiring 
the  rental  housing  project.  The  notice 
shall  include  information  on  the 
availability  of  the  project  for  purchase; 
request  the  State  mid  local  government 
agencies  to  notify  nonpn^t 
organizations  in  their  jurisdiction  that 
may  have  an  interest  in  acquiring  the 
rental  housing  project  to  submit  to  HUD 
any  comments  or  expressions  of  interest 
concerning  the  proposed  disposition; 
and  request  a  written  reply  within  30 
days. 

(d)  Notice  of  disposition 
recommendavon.  The  disposition 
recommendation  notice  required  by 
paragraphs  (a)  (1)  and  (2)  of  this  section 
shall  contain  an  invitation  to  tenants  to 
submit  wrinen  comments  thereon 
during  a  period  of  not  less  than  30  days 
following  the  date  of  such  notice,  and 
shall  state: 

(1)  In  brief,  the  proposed  manner  of 
disposition  of  the  project,  including 
such  conditions  upon  the  sale  and 
future  use  and  operation  of  the  project 
as  may  be  contemplated  and  the  extent 
of  any  repairs  that  may  be  required  to 
be  performed  by  the  purchaser  after 
disposition; 

(2)  The  extent  to  which  rental 
assistance  may  be  provided  and  the 
eligibility  requirements  therefor; 

(3)  Whether  temporary  or  permanent 
relocation  is  anticipated  as  a  result  of 
repairs  or  the  proposed  dispositiim, 
including  any  anticipated  conversion  of 
use,  and,  ifao,  the  levels  of  assistance 
to  be  provided  under  §  290.7  of  this 
part; 

(4)  That  the  full  disposition 
recommmidation  and  analysis  and  other 
suppmting  information  udll  be  available 
for  inspection  and  oi^ying  at  the  HUD 
field  office  and  for  inspection  at  the 
project  office;  and 

(5)  That  HUD’s  final  detomination 
the  manner  by  v^udi  the  project  is  to 
be  disposed  of  will  not  be  in^e  until 
after  HUD  considers  the  comments 
received  from  tenante,  and  from  State 
and  local  govmument  agencies  and 
nonprofit  entities  within  die  qiadfied 
commmit  period. 


(e)  Delivermg  (w  mailing  notices  to 
tenants.  Any  notice  required  to  be 
issued  to  tenants  under  this  section 
must  be  delrvered  to  each  unit  in  the 
project  or  sent  to  each  unit  by  first  class 
mail.  The  notice  also  must  be  posted  in 
the  project  office. 

(fj  Section  8  notice,  if  the  prefect  will 
be  sold  with  Section  8  assistance  imder 
24  CFR  part  886,  subpart  C.  a  notice 
must  be  sent  to  the  local  government  in 
which  the  project  is  located  in 
accordance  with  24  CTR  886.306. 

§290.103  Factors  eonsidered in 
delsrtnining  the  tarma  and  conditions  in 
foradoauras  and  dispoaltions. 

In  determining  the  terms  and 
emditions  to  impose  on  the  foreclosure 
of  a  mortgage  or  the  disposition  of  a 
multifamily  project,  in  accordance  with 
§290.5: 

(a)  Multifamily  project.  HUD  shall 
consider  with  respect  to  any 
multifamily  project: 

(1)  The  results  of  a  financial  analysis 
of  the  project  in  accordance  with 
procedures  established  by  the 
Department; 

(2)  The  results  of  a  physical  analysis 
of  the  project  in  accordance  with 
procedures  established  by  the 
IDepartment; 

(3)  The  number  of  occxipants  in  the 
multifamily  project  that  might  be 
temporarily  relocated  or  displaced  as  a 
result  of  the  manner  of  disposition; 

(4)  Environmental  reviews  in 
acccxdance  with  HUD  requirements 
implementing  the  National 
Environmental  Policy  Act  of  1969  in  24 
CFR  part  50  and  the  other  statutes, 
executive  ordws  and  HUD  standards 
cited  in  §  50.4  of  this  title  that  apply  to 
the  disposition  of  the  project;  and 

(5)  For  Imildii^  located  within  a 
Special  Flood  Huard  Area  {SFHA),  the 
estimated  cost  of  annual  flo<xl  insurance 
coverage  required  by  section  102(a)  of 
the  Flood  Disaster  I^tection  Act 
(FDPA),  which  is  a  condition  of  HUD 
approval  of  insured  financing  or  other 
financial  assistance.  HUD  also  may  not 
approve  insured  financing  for  a  building 
located  within  an  SFHA  if  the  property 
is  located  in  a  conummity  that  is 
suspended  for,  or  otherwise  not 
participating  in,  the  National  Flood 
insurance  program. 

(b)  Rental  houang  projects.  If  the 
moltifamily  project  is  a  rental  housing 
project,  IflJD  alw  tiiall  consider  (among 
other  factors): 

(1)  WhethOT  the  project  is  a  subsidized 
or  formerly  subsidized  rental  housing 
project; 

(2)  The  occupancy  rate  and  incixne 
levels  of  the  occupants  of  the  rental 
housing  project  at  a  time  reasonably 


proximate  to  the  time  of  the  disposition 
analysis  and — 

(i)  For  a  rental  housing  project  subject 
to  a  HUD-brid  mortgage  HUD  is 
foreclosing,  HUD  shall  consider  the 
number  of  low-  and  moderate-income 
persons  0Gcup3nng  unite  in  the  project 
at  the  date  of  assignment  or  the  date  of 
the  foreclosure  sale,  whidmver  is 
greater.  In  the  event  there  is  no 
information  available  on  the  number  of 
low-  and  moderate-income  persons 
occupying  units  on  the  date  of 
assignment,  then  the  number  of  such 

'  persons  on  the  date  of  the  foreclose  sale 
will  be  considered;  or 

(ii)  For  a  HUD-owned  rental  housing 
project,  the  numbm-  of  low-  and 
moderate-income  persons  occupying 
units  in  the  project  at  the  time  of  ite 
acquisition  by  HUD  or  the  date  of  the 
sale,  whichever  is  greater, 

(3)  Characteristics,  including  rental 
levels,  of  comparable  housing; 

(4)  Feasibility  of  converting  the  rental 
housing  project  to  cooperative 
ownership,  including  the  degree  of 
interest  and  support  from  present 
residents; 

(5)  The  comments,  proposals,  and 
facts  submitted  by  the  residents:  and 

(6)  The  availability  of  Section  8 
assistance,  purchase  money  mortgage,  or 
other  financial  assistance  ffiat  could  be 
used  in  the  disposition. 

§290.104  Methods  of  dispoeWon. 

(a)  Multifamily  Mortgage  Foreclosure 
Act.  Foreclosure  sales  will  be 
conducted,  at  HUD’s  discretion,  in 
accordance  with  the  Multifrmily 
Mortgage  Foreclosure  Act,  or  other 
Federal  or  State  foreclosure  laws. 

(b)  Methods  of  disposition.  HUD  may 
dispose  of  a  HUD-owned  multifamily 
project  on  asealed  bid,  auction,  request 
for  proposals,  negotiated,  or  other  ^sis, 
on  such  terms  as  HUD  considers 
appropriate  to  furthering  the  purpose 
stated  in  §  290.5.  The  specific  methods 
of  disposition  include: 

(1)  Negotiated  sales.  A  negotiated  sale 
involves  the  dispositimi  of  a  project  to 
a  person  or  entity  without  a  public 
offering.  HUD  may  n^otiate  the  sale  of 
any  project  to  an  agency  of  the  Federal, 
State,  or  local  government.  When  HUD 
determines  that  a  purchaser  can 
demonstrate  the  capacity  to  own  and 
operate  a  project  in  accordance  with 
standards  set  by  HUD  and  a  competitive 
offering  will  not  generate  offers  of  equal 
merit  from  qualified  purchasers,  HUD 
may  approve  a  negotiated  sale  of  a 
formerly  subsidiz^  project  to: 

(i)  A  resident  organization  wishing  to 
convert  the  project  to  a  nemprofit  or 
limited  equity  cooperative; 


43718  Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Rules  and  Regulations 


(ii)  A  cooperative  (e.g.,  nonprofit 
limited  equity,  consumer  cooperative, 
mutual  housing  organization)  with 
demonstrated  experience  in  die 
operation  of  nonprofit  (and  preferably 
low-  to  moderate-income)  housing: 

(iii)  A  nonprofit  entity  that  will 
continue  to  operate  the  project  as  low- 
to  moderate-income  rental  housing  and 
whose  governing  board  is  composed  of 
project  residents; 

(iv)  A  State  or  local  governmental 
entity  with  the  demonstrated  capacity  to 
acquire,  manage,  and  maintain  die 
project  as  rental  or  cooperative  housing 
available  to  and  adordable  by  low-  and 
moderate-income  residents; 

(v)  A  State  or  local  governmental  or 
nonprofit  entity  with  the  demonstrated 
capacity  to  acquire,  manage,  and 
maintain  the  project  as  a  shelter  for  the 
homeless  or  other  public  purpose, 
generally  when  the  project  is  vacant  or 
has  minimal  occupancy  and  is  not 
needed  in  the  area  for  continued  use  as 
rental  housing  for  the  elderly  or 
families;  or 

(vi)  Other  nonprofit  organizations. 

(2)  Request  for  Proposals  (RFPs).  If 
HUD  determines  that  a  competitive 
disposition  process  is  appropriate,  but 
price  is  not  the  determining  criterion  for 
a  sale.  HUD  may  authorize  a  sale 
through  a  Request  for  Proposals  when 
HUD  determines  that: 

(i)  A  cooperative  conversion  is  the 
best  future  use  for  the  project,  and  two 
or  more  nonprofit  entities  with 
demonstrated  successful  experience  in 
providing  affordable  rental  or 
cooperative  housing  are  or  may  be 
interested  in  acquiring  the  project  and 
converting  it  to  a  low-  and  moderate- 
income  cooperative  within  a  time  frame 
acceptable  to  HUD; 

(ii)  Two  or  more  nonprofit  entities 
with  demonstrated  successM 
experience  are  or  may  be  interested  in 
acquiring  the  project  and  maintaining  it 
as  rental  housing  affordable  by  low-  and 
moderate-income  families  for  a  period 
of  time  longer  than  20  years;  or 

(iii)  Such  other  circumstances 
approved  by  the  Assistant  Secretary  for 
Housing  or  designee. 

(3)  Competitive  sealed  bids.  A 
disposition  by  competitive  sealed  bid 
involves  a  public  offering  of  the  project, 
whereby  the  project  is  sold  to  the 
highest  bidder  who  also  meet  the 
qualifications  stated  in  the  bid  kit.  This 
process  may  be  used  where  the  terms 
and  conditions  of  sale  are  established  by 
HUD,  and  the  determining  factors  in  the 
selection  of  a  purchaser  are  price  and 
evidence  that  the  purchaser  can  meet 
HUD  standards. 

(4)  Auctions.  Projects  for  which  price 
is  the  determinative  factor  may  also  be 


sold  at  auction.  In  an  auction,  oral  bids 
are  solicited  and  bidders  must  meet 
qualifications  set  forth  by  HUD.  This 
process  may  be  used  where  the  terms 
and  conditions  of  sale  are  established  by 
HUD.  and  the  determining  factors  in  the 
selection  of  a  piirchaser  are  price  and 
evidence  that  the  purchaser  can  meet 
HUD  standards. 

(c)  Equity  restrictions.  In  the  sale  of 
any  project  where  there  is  no 
competition  on  the  sales  price.  HUD 
will  impose  limitations  on  return  on 
equity  and  the  resale  or  refinancing  of 
the  project.  Such  limitations  shall 
provide  that,  during  the  period  of  any 
affordability  restrictions  imposed  as  a 
condition  of  the  sale,  HUD  shall  be 
entitled  to  receive  all  or  any  portion  of 
the  sales  or  refinancing  proceeds,  as 
determined  by  HUD  and  provided  for  in 
HUD’s  sales  documents. 

f  290.1 05  Manner  of  disposition  and  terms 
and  conditiona  of  sale. 

(a)  Disposition  objectives.  HUD  shall 
seek  to  dispose  of  all  projects  in  a 
manner  that  is  the  least  costly  among 
the  reasonable  alternatives  available  to 
further  the  goals  of  §  290.5. 

(b)  Preserving  units  for  low-  to 
moderate-income  persons.  HUD  shall 
maintain  the  following  units  as 
affordable  to  low-  and  moderate-income 
persons  for  at  least  15  years; 

(1)  In  a  subsidized  or  formerly 
subsidized  rental  housing  project,  all 
units; 

(2)  In  an  unsubsidized  or  formerly 
URSubsidized  rental  housing  project: 

(i)  For  projects  owned  by  the 
Secretary,  those  rmits  occupied  by  low¬ 
er  moderate-income  persons  at  the  time 
of  acquisition  or  sale,  whichever 
number  is  greater;  or 

(ii)  For  all  other  projects,  those  units 
occupied  by  low-  or  moderate-income 
persons  at  the  time  of  assignment  or 
foreclosure,  whichever  number  is 
greater. 

(c)  Maintaining  projects  as  rental  or 
cooperative  housing.  Except  as  provided 
in  paragraph  (d)  of  this  section,  HUD 
shall  maintain  a  rental  housing  project 
for  the  purpose  of  providing  rental  or 
cooperative  housing  for  the  longest 
feasible  period.  For  HUD-owned 
projects,  the  rental  maintenance  period 
shall  generally  be  at  least  20  years.  For 
foreclosure  sales,  the  rental 
maintenance  period  shall  be  the  greater 
of  20  years  or  the  remaining  term  of  the 
mortgage,  unless  the  mortgage  can  be 
prepaid  without  the  Secretary’s  consent, 
in  which  case  the  use  restriction  may 
only  be  20  years. 

(a)  Determination  not  to  preserve. 
HUD  may  determine  to  dispose  of,  or 
demolish,  a  HUD-owned  rental  housing 


project  or  to  foreclose  a  HUD-held 
mortgage  on  a  rental  housing  project,  or 
any  portion  thereof,  without  ensuring  its 
continued  availability  as  affordable 
rental  or  cooperative  housing  for  low- 
and  moderate-income  families  only  if 
one  or  more  of  the  following  factors 
exist: 

(1)  The  costs  of  rehabilitation  are  such 
that  the  monthly  debt  service  needed  to 
amortize  the  cost  of  rehabilitation, 
operating  expenses,  and  a  reasonable 
return  to  the  purchaser  cannot  be 
provided  with  rents  that  are.  for 
subsidized  and  formerly  subsidized 
projects,  within  144  percent  of  the  most 
recently  published  Section  8  Fair 
Market  Rents  for  Existing  Housing  (24 
CFR  part  888,  subpart  A)  or.  for 

un  subsidized  and  formerly 
unsubsidized  projects,  within  rents 
obtainable  in  the  market; 

(2)  Construction  is  substantially 
incomplete; 

(3)  I^servation  is  infeasible  because 
of  environmental  factors  that  cannot  be 
mitigated  by  HUD  or  the  purchaser,  e.g., 
the  project  is  located  on  a  site  that 
cannot  be  made  to  comply  with  Section 
8  Site  and  Neighborhood  standards  in 
24  CFR  886.307(k).  Factors  that 
adversely  affect  the  health,  safety,  and 
general  welfare  of  residents,  and  cannot 
be  mitigated  by  HUD,  may  include  air 
pollution,  smoke,  mud  slides,  fire  or 
explosion  hazards,  chemical 
contamination,  significantly 
deteriorated  surrounding  neighborhood 
conditions  with  inadequate  police  or 
fire  protection,  high  crime  rates,  drug 
infestation,  and  lack  of  public 
community  services  needed  to  support 
a  safe  and  healthy  living  environment 
for  residents: 

(4)  HUD  determines  the  project  is 
unfit  for  rehabilitation; 

(5)  Rehabilitation  would  cost 
substantially  more  than  constructing 
new  housing; 

(6)  A  reduction  in  the  number  of  units 
in  the  project  will  enhance  long-term 
project  viability,  such  as  for  demolition 
of  a  building  to  provide  space  for  a 
playground,  open  space,  conversion  of 
rental  units  to  common  space  for 
commimity  activities  for  residents, 
combining  one-bedroom  units  to  create 
larger  units  for  families,  or  other  uses  of 
the  units  that  benefit  the  residents; 

(7)  Continued  preservation  of  the 
project  as  rental  or  cooperative  housing, 
is  not  compatible  with  State  or  local 
land  use  plans  for  the  area  in  which  the 
project  is  located; 

(8)  In  the  case  of  unsubsidized  or 
formerly  unsubsidized  projects.  HUD 
determines  that  there  is  available  in  the 
area  an  adequate  supply  of  habitable 
affordable  housing  for  low-income 
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families.  In  making  this  determination, 
HUD  will  rely  on  &e  field  office  with 
jurisdiction  over  the  project  to  define 
the  market  area  for  the  project  based  on 
the  field  office’s  knowledge  of  the  local 
real  estate  market  and  HUD’s  project 
imderwriting  experience.  Submarkets 
may  be  used  in  large,  complex 
metropolitan  areas.  Local  housing 
markets  having  an  adequate  supply  of 
standard-quality  rental  nousing  would 
include  housing  markets  in  wffich  the 
supply  of  rental  housing  available  and 
in  production  is  adequate  to  meet  the 
anticipated  demand  (e.g.,  the  housing 
market  is  balanced),  as  well  as  those  in 
which  there  is  an  excess  supply  of 
rental  housing  (e.g.,  the  housing  market 
is  soft).  Rental  markets  that  do  not  have 
an  adequate  supply  (e.g.,  tight  markets) 
are  characterized  by  low  rental  vacancy 
rates,  low  levels  of  production  and 
turnover  of  rental  housing,  and,  usually, 
by  high  levels  of  rent  inflation.  HUD 
will  make  the  determination  using 
established  market  analysis  techniques, 
and  will  consider  information  that 
demonstrates: 

(i)  The  rental  housing  vacancy  rate  is 
at  a  low  level  relative  to  the  rate 
required  for  a  balanced  market,  typically 
a  four  percent  vacancy  rate;  except  that 
a  rate  lower  than  four  percent  may  be 
considered  in  unusual  circumstances  if 
it  can  be  demonstrated  that  there  is  an 
adequate  supply  of  affordable  housing 
for  low-income  families; 

(ii)  The  number  of  rental  housing 
units  being  produced  on  an  annual  basis 
is  not  large  enough  to  satisfy  demand 
arising  from  the  increase  in  households, 
or,  in  markets  where  there  is  little  or  no 
growth,  evidence  that  the  number  of 
additional  rental  units  being  supplied  is 
not  sufficient  to  meet  the  demeind 
arising  from  net  losses  to  the  available 
inventory  and  the  inadequate  supply  of 
rental  housing  has  inhibited  growth; 

(iii)  The  shortage  of  housing  is 
resulting  in  rent  increases  that  exceed 
normal  increases  commensurate  with 
the  costs  of  operating  rental  housing; 

(iv)  A  signincant  number,  or 
proportion,  of  the  households  holding 
section  8  certificates  or  housing 
vouchers  are  unable  to  find  adequate 
housing  because  of  the  shortage  of  rental 
housing,  including  PHA  data  showing  a 
lower  than  average  percentage  of  units 
under  lease  and  a  longer  than  average 
time  required  to  find  units. 

(9)  HUD  conclusively  demonstrates 
that  decent  and  affordable  low-income 
housing  is  not  needed  in  the  community 
for  existing  residents  or  persons  who 
desire  to  reside  in  the  community. 

(e)  Relocation  assistance.  If  HUD 
decides  not  to  preserve  an  occupied 
rental  housing  project  at  a  foreclosure 


sale  or  sale  of  a  HUD-owned  project, 
tenants  must  be  provided  relocation 
assistance  as  described  in  $  290.7  of  this 
part. 

(f)  Provisions  to  ensure  affordability. 
Whenever  HUD  determines  to  dispose 
of  a  HUD-owned  rental  housing  project, 
or  to  impose  terms  and  conditions  on 
the  foreclosure  of  a  HUD-held  mortgage 
on  a  rental  housing  project,  in  a  manner 
that  ensiires  continued  affordable 
housing  for  low-  and  moderate-income 
families  for  at  least  those  units  specified 
in  §  290.5(a)  of  this  part,  HIJD  shall,  in 
the  least  costly  fashion,  do  one  or  more 
of  the  following  that  achieves  this 
objective: 

(1)  Impose  income  eligibility  and  rent 
limitations  on  some  or  all  of  the  units 
in  the  project; 

(2)  To  the  extent  budget  authority  is 
available,  enter  into  contracts  imder 
section  8  and  24  CFR  part  886,  subpart 
C,  with  purchasers  of  rental  housing 
projects,  which  contracts  shall  include 
any  imits  in  a  subsidized  or  formerly 
subsidized  project  that  are  occupied  by 
persons  not  eligible  for  assistance  under 
section  8,  but  that  subsequently  become 
vacant  and  are  required  to  be  leased  by 
the  owner  to  eligible  tenants:  and  which 
provide  for  the  operation,  rehabilitation, 
and  distributions  of  surplus  cash  (when 
applicable)  for  such  projects,  and  are 
not  in  excess  of  144  percent  of  the  most 
recent  Fair  Market  Rents  for  Existing 
Housing  published  by  HUD  in  the 
Federal  Renter; 

(3)  Provide  other  Federal  project- 
based  rent  subsidy  for  some  or  all  of  the 
units; 

(4)  In  the  case  of  an  imsubsidized  or 
formerly  unsubsidized  rental  housing 
project  that  is  acquired  by  a  purchaser 
other  than  HUD  at  foreclosure,  or  after 
sale  by  HUD,  enter  into  annual 
contribution  contracts  with  public 
housing  agencies  to  provide  vouchers  or 
certificates  under  section  8  to  all  low- 
incoma  families  who  are  eligible  for 
such  assistance  on  the  date  ffiat  the 
project  is  acquired  by  the  purchaser,  if 
HUD  determines  that  there  is  available 
in  the  area  an  adequate  supply  of 
habitable  affordable  housing  for  low- 
income  families; 

(5) (i)  Provide  purchase-money 
mortgages,  reduce  the  selling  price,  or 
provide  other  financial  assistance  to  the 
owmers  of  rental  housing  projects  that 
are  acquired  by  a  purchaser  other  than 
HUD  at  foreclosure,  or  after  sale  by  the 
Secretary,  on  terms  that  will  ensure  that, 
for  a  period  of  not  less  than  15  years: 

(A)  The  project  vrill  remain  available 
to  and  affordable  by  low-  and  moderate- 
income  persons;  and 

(B)  Such  low-  and  moderate-income 
persons  shall  pay  no  more  for  rent  than 


the  amount  payable  under  section  3(a) 
of  the  U.S.  Housing  Act  of  1937. 

(ii)  Combined  assistance.  Whenever 
HUD  provides  both  section  8  assistance 
under  paragraph  (f)(2)  of  this  section 
and  financial  assistance  \mder 
paragraph  (f)(5)  of  this  section,  the 
section  8  contract  may  cover  fewer  than 
the  total  number  of  units  identified 
under  §  290.5(a).  so  long  as  all  of  the 
requirements  of  paragraph  (f)(5(i)  (A) 
and  (B)  of  this  section  are  met; 

(6)  Condition  the  disposition  on  the 
provision  of  State  or  loc»l  project-based 
rent  subsidy  for  some  or  all  of  the  units; 

(7)  Provide  such  other  forms  of 
assistance  as  may  be  available  to  HUD; 
or 

(8)  Continue  the  low-  and  moderate- 
income  use  restrictions  on  projects  that 
were  assisted  or  insured  prior  to 
foreclosure  to  assure  that  such  projects 
remain  available  and  affordable  to  low- 
and  moderate-income  persons. 

(g)  Conditioning  the  sate  and  future 
use  of  projects.  HUD  may  impose  such 
conditions  upon  the  sale  and  the  future 
use  and  operation  of  a  HUD-owned 
rental  housing  project  and  upon  the 
foreclosure  and  future  use  of  a  rental 
housing  project  subject  to  a  HUD-held 
mortgage,  that  HUD  considers  necessary 
or  appropriate  to  furthering  the  purpose 
stated  in  §  290.5.  Such  conditions  may 
include,  but  are  not  limited  to,  the 
following 

(1)  HUD  shall,  unless  clearly 
inappropriate,  require  that  repairs  be 
performed  to  a  rental  housing  project  by 
the  purchaser  after  disposition  in  order 
to  return  the  project  to  decent,  safe,  and 
sanitary  condition,  and  may  provide 
such  conditions  or  arrangements  as 
HUD  considers  appropriate  in  order  to 
ensure  full  and  timely  performance  of 
the  repair  requirements  it  imposes.  A 
disposition  program  which  provides  for 
repairs  to  be  performed  by  the  purchaser 
or  other  conditions  of  sale  may  not  be 
approved  by  HUD  unless  it  provides  for 
rescission  of  the  sale  or  reconveyance  of 
the  project  to  HUD  if  the  repairs,  which 
are  a  requirement  of  the  sale,  are  not 
carried  out  in  a  timely  manner.  The 
right  of  rescission  or  reconveyance  shall 
expire  six  months  after  the  repairs  have 
been  inspected  and  accepted  by  HUD  as 
being  completed.  In  the  event  ffie 
purchaser  fails  to  complete  required 
repairs  within  the  time  established  by 
HUD,  if  there  is  a  lender  involved,  the 
lender  will  be  provided  a  reasonable 
time  to  complete  the  repairs; 

(2)  HUD  may  require  the  inclusion  of 
appropriate  covenants  running  with  the 
land  in  the  instrument  effecting  or 
recording  the  transfer  of  a  multifamily 
project  if  HUD  considers  it  necessary  or 
appropriate  in  order  to  ensure 
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compliance  with  the  obligations 
imjpoeed  under  the  disposition. 

(n)  Minimum  purchasv 
qualifications.  Eisch  purchaser  of  a 
pro}ect  that  HUD  requires  to  be 
continued  in  use  as  a  rental  housing 
pro)ect  must  be  determined  by  HUD  to 
M  capable  of  satisfying  the  conditions 
of  the  disposition:  implementing  a 
sound  financial  and  phjrtical 
management  program;  responding  to  the 
needs  of  the  tenants  and  urorking 
cooperatively  with  resident 
mguiizations;  providing  adequate 
organisational,  staff,  and  financial 
resources  to  the  prefect;  and  meeting 
any  other  requirmnmits  as  HUD  may 
determine;  and 

(2)  In  foreclosure  sales  and  sales  of 
HUD-owned  profects  and  as  long  as  any 
HUD  assistance  under  the  terms  of  the 
sale  remains  in  effect,  any  purchaser, 
except  a  Federal.  State,  or  local 
govemmmit  agency,  must  be  approved 
by  HUD  under  the  Previous 
Participation  Review  and  Clearance 
procediires  in  24  CFR  part  200,  subpart 
H. 

1290.107  Anatyele,  recomniendetioR,  and 
delannInBtlon  for  foredoeure  eelee  end 
ealee  of  HUD-owned  pro|ecte. 

(a)  Analysis  and  nconunendation. 
HUD  shall  anal]rze  each  project  being 
foreclosed  or  sold  (if  HUD-owned)  as 
required  by  §  290.103  of  this  part,  and 
subsequently  prepare  a 
recommendation,  which  includes,  but  is 
not  necessarily  limited  to: 

(1)  The  use  and  any  restrictions, 
induding  occupancy  or  rent 
restrictions,  needed  to  maintain  that 
use; 

(2)  The  type,  amount,  term,  and 
source  of  any  subsidy  or  finanda) 
assistance; 

(3)  The  method  to  be  used  to  obtain 
apiuchaser, 

(4)  The  extent  and  estimated  cost  of 
repairs  to  be  completed  by  the 
purchaser,  HUD,  m  both; 

(5)  If  applicable,  the  niunber  of 
tenants  that  would  be  temporarily 
relocated  at  displaced  as  a  result  of  the 
recommended  disposition,  and  if 
applicable,  a  description  of  the 
temporary  relocation  or  displacement 
assistance  to  be  provided  and  its 
estimated  cost; 

(6)  The  minimum  stated  or  unstated 
sales  price;  and 

(7)  The  type,  amount,  and  terms  of 
any  finandng  to  be  provided  or  insured. 

(b)  Final  foreclosure  package  and 
disposition  program.  After  completing 
the  analysis  and  preparing  a 
recommendation  under  §  290.107(a). 
including  considering  any  comments 
received  in  response  to  the  notice 


provided  tenants,  HUD  shall  make  a 
final  determination  of  the  terms  and 
conditions  HUD  will  impose  on  the 
foreclosure  and  future  use  of  a  rental 
housing  project  subject  to  a  HUD-held 
mortgage  or  of  the  disposition  program 
for  a  HUD-owned  rental  housing  project. 

(c)  Applicability  af  fair  bousing 
authorities.  HUD  shad  administer  all 
aspects  of  the  foreclosure  or  disposition 
of  multifamily  projects  under  this  part 
in  accordance  with  Executive  Order 
11063  and  the  Fair  Housing  Act  (42 
U.S.C  3601-19),  which  Act  prohibits 
discrimiuadon  in  the  sale  or  rental  of 
housing  and  in  related  transactions  on 
the  basis  of  race,  color,  religion,  sex. 
national  origin,  handicap,  or  familial 
status,  and  ^1  regulations  issued 
pursuant  to  these  authorities;  Title  VI  of 
the  Civil  Rights  Act  of  1964,  which 
prohibits  discrimination  based  on  race, 
color,  or  national  origin  in  programs 
receiving  Federal  financial  assistance, 
and  implementing  regulations  at  24  QTt 
part  1;  and  the  Age  Discrimination  Act 
of  1975,  which  prohibits  discrimination 
based  on  age  in  programs  receiving 
Federal  financial  assistance,  and 
implementing  regulations  at  24  CFR  part 
146. 

1290.109  Right  of  first  nefusal  to  local' 
govommont  and  Stats  housing  financs 
agsney. 

(a)  Notice  of  right  to  purchase.  Except 
in  the  case  of  a  negotiated  sale  to  a  State 
or  local  government,  upon  approval  of 
the  disposition  program  for  a  HUD- 
owned  rental  housing  project.  HUD 
shall  notify  the  unit  of  general  local 
government  in  which  the  project  is 
located  and  the  State  housing  finance 
agency  (or  other  agency  or  agencies 
designated  by  the  Governor)  of  their 
respective  right  to  purchase  the  project 
on  the  terms  and  conditions  specified  in 
the  disposition  program.  The  notice 
shall  contain  those  terms  and 
conditions,  including  the  sales  price, 
the  amoimt  of  subsidy,  if  any,  HUD 
proposes  to  provide,  any  use 
restrictions,  and  other  applicable 
information. 

(b)  Submission  of  offers.  The  local 
government  and  the  State  housing 
finance  agency  shall  have  90  days  from 
the  date  of  HUD’s  notice  in  which  to 
make  an  offer  to  purchase  the  project  If 
HUD  and  the  local  government  or 
designated  State  agency  cannot  reach 
agreement  within  90  days  after  the  date 
of  HUD’s  notification,  HUD  may  offer 
the  project  for  sale  to  the  general  public. 

(c)  HUD  acceptance  of  offer.  HUD 
shall  accept  an  offer  that  complies  with 
the  terms  and  conditions  of  the 
disposition  plan.  HUD  may  accept  an 
offer  that  does  not  comply  with  ^e 


terms  and  conditions  of  the  disposition 
plan  if  HUD  determines  that  the  offer 
will  further  the  preservation  objectives 
of  §  290.5  by  actions  that  include 
extension  of  the  duration  of  low-  and 
moderate-income  affordability 
restrictions  or  otherwise  restructuring 
the  transaction  in  a  manner  that 
enhances  the  long-term  affordability  for 
low-  and  moderate-income  persons. 

(d)  Restrictions  on  tranffer  of 
property.  A  local  government  or  State 
housing  finance  agency  that  has 
acquir^  a  project  under  a  right  of  first 
refusal  under  this  section  may  not 
transfer  such  project  to  a  private  entity, 
imless  the  local  government  or  State 
housing  agency  solicits  proposals  from 
such  entities  through  a  public  process. 
The  solicitation  of  proposals  shall  be 
based  upon  prescribed  criteria,  which 
shall  include  the  extension  of  low-  and 
moderate-income  affordability 
restrictions  beyond  the  15-year  period 
contemplated  by  the  attachment  of 
cissistance  pursuant  to  §  290.105(f)(2). 

1290.111  Occupanqf  In  projects  acquired 
from  HUD. 

The  purchaser  of  any  rental  housing 
project  shall  not  refuse  unreasonably  to 
lease  a  dwelling  unit  offered  for  rent, 
offer  to  sell  cooperative  stock,  or 
otherwise  discriminate  in  the  terms  of 
tenancy  or  cooperative  purchase  and 
sale  be<rause  any  tenant  or  piirchaser  is 
the  holder  of  a  Certificate  of  Family 
Peuticipation  or  a  Voucher  under  section 
8  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437f).  or  any  successor 
legislation.  This  provision  is  limited  in 
its  application,  for  tenants  or  applicants 
with  section  8  Certificates  or  their 
equivalent  (other  than  Vouchers),  to 
those  imits  which  rent  for  an  amount 
not  greater  than  the  section  8  Fair 
Market  Rent  for  a  comparable  unit  in  the 
area,  as  determined  by  HUD.  The 
purchaser’s  agreement  to  this  condition 
must  be  contained  in  any  contract  of 
sale  and  also  may  be  contained  in  any 
regulatory  agreement,  use  agreement,  or 
deed  entered  into  in  connection  with 
the  disposition. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

2.  The  authority  citation  for  24  CFR 
part  886  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437a,  1437c,  1437f; 
42  U.S.C  3535(d). 

3.  Section  886.133  is  added  to  read  as 
follows: 
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1886.133  Displacement,  reloeatlon,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  owners  shall 
assiure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organization,  and  farms)  as  a  result  of  a 
project  assisted  under  tUs  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 

Such  tenants  must  be  provided; 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  inourred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  finm  the  temporary  housing  and 
any  increase  in  monthly  rent/utility 
costs;  an4 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (as 
defined  in  paragraph  (g)  of  this  section) 
must  be  provided  relocation  assistance 
at  the  levels  described  in,  and  in 
accordance  with  the  requirements  of, 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19), 
and,  if  the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  also  shall  ^ 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Beal  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24,  subpart  B. 


(e)  Appeals.  A  person  who  disagrees 
with  the  Owner’s  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amoimt 
of  relocation  assistance  for  which  the 
person  is  found  to  be  elimble,  may  file 

a  written  appeal  of  that  determination 
with  the  owner.  A  low-income  person 
who  is  dissatisfied  with  the  owner’s 
determination  on  such  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  owner.  (1)  'The 
owner  shall  certify  (i.e.,  provide 
assmrance  of  compliance,  as  required  by 
49  CFR  part  24)  that  he  or  she  will 
comply  with  the  URA,  the  regulations  at 
49  CFR  part  24,  and  the  requirements  of 
this  section.  The  owner  is  responsible 
for  such  compliance  notwithstanding 
and  third  party’s  contractual  obligation 
to  the  owner  to  comply  with  these 
provisions. 

(2)  The  cost  of  providing  required 
relocation  assistance  is  an  eligible 
project  cost  to  the  same  extent  and^ 
the  same  manner  as  other  project  costs. 
Such  costs  also  may  be  paid  for  with 
funds  available  from  other  sources. 

(3)  The  owner  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section.  The  owner  shall  maintain  data 
on  the  race,  ethnic,  gender,  and 
handicap  status  of  displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
for  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acqvtisition,  rehabilitation,  or 
demolition  for  a  project  assisted  vmder 
this  part.  'This  includes  any  permanent, 
involuntary  move  for  an  assisted 
project,  including  any  permanent  move 
from  the  real  propertv  that  is  made: 

(i)  After  notice  by  tne  owner  to  move 
permanently  from  the  property,  if  the 
move  occurs  on  or  after  the  date  of  the 
submission  of  the  application  to  HUD; 

(ii)  Before  submission  of  the 
application  to  HUD,  if  HUD  determines 
that  the  displacement  resulted  directly 
from  acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project;  or 

(iii)  By  a  tenant-occupant  of  a 
dwelling  unit,  if  any  one  of  the 
following  three  situations  occurs; 

(A)  The  tenant  moves  after  execution 
of  the  Housing  Assistance  Payments 
Contract,  and  the  move  occurs  before 
die  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 


building/complex,  imder  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(1)  The  tenant’s  monthly  rent  before 
execution  of  the  Housing  Assistance 
Payments  Contract  and  estimated 
average  monthly  utility  costs;  or 

(2)  The  total  tenant  payment,  as 
determined  under  24  CFR  813.107,  if 
the  tenant  is  low-income,  or  30  percent 
of  gross  household  income,  if  the  tenant 
is  not  low-income; 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either: 

[1]  The  tenant  is  not  ofiered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  or 

(2)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  imit  in  the  same 
building/complex  but  is  not  ofiered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  and,  before  signing  a  lease 
and  commencing  occupancy,  received 
written  notice  of  the  project,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily 
relocated,  or  sufier  a  rent  increase)  and 
the  fact  that  he  or  she  would  not  qualify 
as  a  "displaced  person”  (or  for 
assistance  iinder  this  section)  as  a  res\ilt 
of  the  project; 

(iii)  The  person  is  ineligible  imder  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  owner  may  ask  HUD,  at  any 
time,  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 
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(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  private- 
owner  rehabilitation,  demolition  or 
acquisition  of  the  real  property,  the  term 
“initiation  of  negotiations”  means  the 
owner’s  execution  of  the  Housing 
Assistance  Payments  Contract . 

(Approved  by  Office  of  Management  and 
Bud^  under  OMB  Control  Number  2506- 
0121.) 

4.  Section  886.301  is  revised  to  read 
as  follows: 

1886.301  Purpose. 

The  purpose  of  this  subpart  is  to 
provide  for  the  use  of  Secticm  8  housing 
assistance  in  connection  with  the  sale  of 
HUD-owned  multifamily  rental  housing 
projects  and  the  foreclosure  of  HUD- 
held  mortgages  on  rental  housing 
projects  (as  defined  in  24  CFR  290.5). 

5.  Section  886.302  is  amended  by 
removing  the  definitions  of  the  terms 
Minimum  Design  Standards  for 
Rehabiiitation  for  Residential 
Properties,  Moderate  Rehabilitation,  and 
Substantial  Rehabilitation;  by  revising 
the  definitions  of  the  terms  Decent,  safe, 
and  sanitary.  Eligible  project  or  project. 
Fair  market  rent,  and  Owner,  and  by 
adding  the  definition  for  Rehabilitation, 
to  read  as  follows: 

I886J02  DsfinHions. 
***** 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  the  project 
meets  the  requirements  of  §  886.307  of 
this  part. 

Eligible  project  or  project.  A  HUD- 
own^  multifamily  rental  housing 
project  or  a  rental  bousing  project 
subject  to  a  HUD-held  mortgage  that  was 
purchased  through  a  foreclosure  sale 
(see  24  CFR  part  290)  of  HUD-owned 
home  properties  tog^er  having  five  or 
more  dwelling  units:  (1)  For  which  the 
final  disposition  program  developed  in 
accordance  with  the  provisions  of  24 
CFR  part  290  involves  sale  with  Section 
8  housing  assistance  to  eirabie  the 
project  to  be  used,  in  whole  or  in  part, 
to  provide  housing  for  lower  income 
families,  and  (2)  the  units  of  which  are 
decent,  safe,  and  sanitary. 
***** 

Pair  market  rent.  The  rent,  including 
utilities  (except  telephone),  ranges  and 
refiigerators,  and  all  maintenance, 
management,  and  other  services 
requi^  to  be  paid  to  lease  a  unit  in  the 
appropriate  Section  8  program,  not  to 
exceed  144  percent  of  the  most  recent 
Fair  Market  Rents  for  Existing  Housing 


published  by  the  Secretary  in  the 
Federal  Re^sler  in  accordance  with  24 
CFR  part  888. 

***** 

Owner.  The  purchaser,  under  this 
subpart,  of  a  HUD-owned  project, 
including  a  cooperative  entity,  or  the 
purdiaser  throt^  a  foreclosure  sale  of 
a  project  that  was  subject  to  a  HUD-held 
mortgage. 

***** 

Rehabilitation.  'The  rehabilitation  of 
an  eligible  project  to  upgrade  the 
property  to  decent,  safe,  and  sanitary 
condition  to  comply  with  the  Housing 
Quality  Standards  described  in 
$  886.307  of  this  part,  or  other  standards 
approved  by  HUD,  from  a  condition 
below  those  standards  and  requiring 
repairs  that  may  vary  in  degree  from 
gutting  and  extensive  reconstruction  to 
the  cure  of  deferred  maintenance. 
Rehabilitation  may  exceed  the 
requirements  of  §  886.307  of  this  part. 

1886^04  [Amended] 

6.  Section  886.304(b)  is  amended  by 
removing  the  word  “repairs”  in  the 
heading  and  adding  in  its  place  the 
word  “rehabilitation”:  and  by  removing 
the  word  “repaired”  in  the  first  sentence 
and  adding  in  its  place  the  word 
“rehabilitated”. 

7.  Section  886.307  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

{886.307  Housing  quality  standards. 

Housing  assisted  under  this  part  shall 
meet  the  performance  requirements  set 
forth  in  this  section.  *  •  * 

***** 

{886.300  [Amended] 

8.  Section  886.309(g}  is  amended  by 
removing  the  words  “for  substantially 
rehabilitated  projects”  from  the  heading. 

9.  Section  886.310  is  revised  to  read 
as  follows: 

{  886.310  Initiai  contract  rents. 

Initial  contract  rents  fm  units  in 
projects  covered  by  this  subpart  shall 
not  exceed  144  percent  of  Fair  Market 
Rents  for  Existing  Housing,  published 
tmder  24  CFR  part  888,  nor  shall  the 
contract  rents  exceed  rents  charged  by 
the  owner  for  imassisted  units  in  the 
project. 

10.  Section  886.311  is  revised  to  read 
as  follows; 

{886.311  TermofoonIracL 
The  contract  term  for  any  unit  shall 
not  exceed  IS  years. 

11.  Section  886.318  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


{886.318  ResponsIMIHies  of  the  owner. 
***** 

(d)  Submission  of  financial  and 
operating  statements.  After  execution  of 
the  Contract,  the  owner  must  submit  to 
HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  the  project,  financial 
statements  for  the  project  audited  by  an 
Independent  Public  Accountant  in  the 
form  required  by  HUD.  and 

(2)  Other  statements  as  to  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require 
pertinent  to  administration  of  the 
Contract  and  monitoring  of  project 
operations. 

(Approved  by  Office  of  Managmnent  and 
Budget  under  control  number  2505-0052) 

§886.321  [Amended] 

12.  Section  886.321(c)(1)  is  amended 
by  removing  the  words  “moderate  or 
substantial”  in  the  first  sentence. 

§886.329  [Amended] 

13.  Section  886.329(d)  is  amended  by 
removing  the  word  “substantial”  in  the 
first  sentence,  and  by  removing  the 
word  “substantially”  in  the  thhd 
sentence. 

14.  Section  886.330  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (c)  to  read  as 
follows; 

{886.330  Work  ¥wH»Hipe  and  coat 
eatimatea. 

(a)  HUD  preparation  of  work  write¬ 
ups.  If  needed,  a  work  write-up, 
including  plans  and  specifications,  will 
be  made  by  HUD  specifying  necessary 
rehabiiitation. 

***** 

(c)  HUD  preparation  of  cost  estimates. 
HUD  shall  perform  or  cause  to  be 
performed  a  cost  estimate  to  complete 
rehabilitation.  *  *  * 

15.  Section  886.331(a)(1)  is  revised  to 
read  as  follows: 

§886.331  Agraamant  to  antar  into  housing 
sssistanea  paymanta  contract 
(a)*  *  * 

(1)  A  statement  that  the  Owner  agrees 
to  rehabilitate  the  project  unit(s)  to 
make  the  unitls)  decent,  safe,  and 
sanitary  in  accordance  with  the  work 
write-up,  cost  estimates,  and  this 
subpart. 

***** 

16.  Section  886.332(c)(2)  is  amended 
by  revising  the  first  sentence  to  read: 

§886.332  RahabMtation  period. 
***** 

(c)*  * 

(2)  Contract  Rents  for  project  units 
being  rehabilitated  shall  not  be 
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increased  except  in  accordance  with 
this  subpart.  *  •  • 

17.  Section  886.333(dK2}  is  revised  to 
read  as  follows: 

1886.333  CompMon  of  rehabiHtatton. 
***** 

(d)*  *  * 

(2)  Within  the  same  time  period,  a 
HUD  representative  shall  inspect  the 
units,  to  determine  whether  the  units 
meet  the  Housing  Quality  Standards,  the 
Agreement  to  Enter  into  the  HAP,  and 
any  applicable  work  write-up. 
***** 

18.  Section  886.338  is  added  to  read 
as  follows: 

§886.338  Displacoment,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  pcut,  owners  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 
organi2:ations,  and  farms)  as  a  result  of 
a  project  assisted  under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  projecrt. 

Such  tenants  must  be  provided: 

(1)  Reimbursement  tor  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relcx:ation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing  and 
any  increase  in  monthly  rent/utility 
costs;  and 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation;  and 

(iv)  The  provisions  of  paragraph  {b){l) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person”  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4601-4655)  and 
implementing  regulations  at  49  CFR  part 


24.  A  "displaced  person”  shall  be 
advised  of  his  or  her  rights  mkter  the 
Fair  Housing  Act  (42  U.S.C  3601—19), 
and,  if  the  representative  comjniable 
replacement  dwelling  used  to  est^lish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  p€ut  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  owner’s  determination 
concerning  whether  the  person  qualifies 
as  a  “displaced  person,”  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  found  to  be  eligible,  may  file 

a  written  appeal  of  that  determination 
with  the  owner.  A  low-income  person 
who  is  dissatisfied  with  the  owner’s 
determination  on  such  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  owner,  (l)  The 
owner  shall  certify  (i.e.,  provide 
assurance  of  compliance,  as  required  by 
49  CFR  part  24)  that  he  or  she  will 
comply  with  the  URA,  the  regulations  at 
49  CFR  p6ut  24,  and  the  requirements  of 
this  section.  The  owner  is  responsible 
for  such  compliance  notwithstanding 
any  third  party’s  contractual  obligation 
to  the  owner  to  comply  with  these 
provisions. 

(2)  The  cost  of  providing  required 
relocation  assistance  is  an  eligible 
project  cost  to  the  same  extent  and  in 
the  same  manner  as  other  project  costs. 
Such  costs  may  also  be  paid  for  with  , 
funds  available  from  other  sources. 

(3)  The  owner  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section.  The  owner  shall  maintain  data 
on  the  race,  ethnic,  gender,  and 
handicap  status  of  displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  This  includes  any  permanent, 
involrintary  move  for  an  assisted 
project,  including  any  permanent  move 
from  the  real  property  that  is  made; 


(i)  After  notice  by  the  owner  to  move 
permanently  frcnn  the  property,  if  dw 
move  occurs  on  or  after  the  drte  of  the 
submission  of  the  applic^on  to  HUD; 

(ii)  Before  submission  of  the 
application  to  HUD,  if  HUD  determines 
that  the  displacement  resulted  directly 
from  acquisition,  r^iabilitation.  or 
demolition  for  the  assisted  project:  or 

(iii)  By  a  tenant-occupant  of  a 
dwelling  unit,  if  any  one  of  the 
following  three  situations  occxurs: 

(A)  The  tenant  moves  after  the 
execution  of  the  contract  to  provide 
Housing  Assistance  Payments,  and  the 
move  occurs  before  the  tenant  is 
provided  written  notice  ofiering  him  or 
her  the  opportunity  to  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  include 
a  monthly  rent  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  greater  of; 

(1)  The  tenant’s  monthly  rent  before 
execution  of  the  Housing  Assistance 
Payments  Contract  and  estimated 
average  monthly  utility  costs;  or 

(2)  The  total  tenant  payment,  as 
determined  under  24  CFR  813.107,  if 
the  tenant  is  low-income,  or  30  percent 
of  gross  household  income,  if  the  tenant 
is  not  low-income;  or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either: 

(1)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  or 

[2]  Omer  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  “displaced  person” 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if; 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  xmdertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  and,  before  signing  a  lease 
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and  commencing  occupanf:y,  received 
written  notice  of  the  project,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily 
relocated,  or  suffer  a  rent  increase)  and 
the  fact  that  he  or  she  would  not  qualify 
as  a  “displaced  person*’  (or  for 
assistance  under  this  section)  as  a  result 
of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 


acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  owner  may  ask  HUD,  at  any 
time,  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition. 


or  acquisition  of  the  real  property,  the 
term  "initiation  of  negotiations’*  means 
the  owner's  execution  of  the  Housing 
Assistance  Payments  Contract. 

(Approved  by  Office  of  Management  and 
Budget  under  0MB  Control  Number  2506- 
0121.) 

Dated;  August  10, 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  93-19641  Filed  8-16-93;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  500 

Regulations  Under  Section  4  of  the 
Fair  Packaging  arKi  Labeling  Act 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Trade 
Commission  (the  “Commission"  or 
“FTC")  seeks  comment  on  a  proposal  to 
amend  its  reflations  issued  under 
section  4  of  me  Fair  Packaging  and 
Labeling  Act  (FPLA)  to  reqxiire  the  use 
of  the  units  of  both  the  customary  inch/ 
poimd  meas\irement  system  and  the 
metric  measurement  system  in  the  net 
quantity  statement  for  certain  consumer 
commodities.  This  action  is  being  taken 
to  implement  1992  amendments  to  the 
FPLA.  which  reqmre  such  dual 
measxu^ment  system  disclosure. 

DATES:  Written  comments  will  be 
accepted  imtil  October  18, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to:  Secretary.  Federal  Trade 
Commission,  room  H-159,  Sixth  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580.  Comments 
should  be  identified  as  “16  CFR  Part 
500 — Comment.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Easton.  Special  Assistant — 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-3029  or  Bret  S.  Smart, 
Consumer  Protection  Specialist,  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Blvd., 
suite  13209,  Los  Angeles,  CA  90024, 
(310)  575-7890. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  1967,  Congress  enacted  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C. 
1451  et  seq.)  (FPLA).  Congress  declared 
that  packages  and  their  IsmIs  should  be 
marked  to  enable  consumers  to  obtain 
accurate  information  as  to  the  quantity 
of  the  contents  and  to  facilitate  value 
comparisons. 

To  effectuate  its  policy  of  providing 
consumers  accurate  quantity 
information  on  commodity  labels. 
Congress  in  the  FPLA  set  out  general 
disclosure  requirements  and  delegated 
to  various  agencies,  including  the  FTC, 
the  duty  of  promulgating  regulations. 
The  FTC  in  1968  published  regulations 
that  provided  detailed  guidance  to 
industry  on  what  to  include  in 
statements  of  identity  of  products;  in  the 
identification  of  manufacturers,  packers, 
or  distributors;  and  in  declarations  of 
net  quantities  (33  FR  4718,  March  19, 
1968;  16  CFR  part  500). 


The  1967  FPLA  specified  that  the 
quantity  disclosures  be  made  in  the 
traditional  American  inch/poimd 
system  of  measurement.  The  FTC's 
implementing  regulations  thus  required 
iise  of  the  inch^ound  system  of 
measurement.  Ine  FTC  regulations, 
however,  also  permitted  the  use  of  the 
metric  system  of  measurement  as  an 
additional  net  quantity  disclosure  (16 
CFR  500.21). 

In  1992,  ingress  amended  the  FPLA 
to  require  that  die  quantity  disclosure 
on  labels  of  consumer  commodities  be  - 
in  both  the  metric  system  and  the 
customary  inch/pound  system  of 
measurement.  Tffis  amendment  is 
consistent  with  the  overall  policy  that 
the  metric  system  is  the  preferred 
system  of  weights  and  measures  for 
commerce  in  ffie  United  States 
(Omnibus  Trade  and  Competitiveness 
Act,  Public  Law  100-418, 15  U.S.C. 
205b). 

Because  of  the  metric  amendments  to 
the  FPLA,  the  FTC  is  conducting  this 
rulemaking  to  amend  its  regulations  to 
reflect  the  requirement  for  dual 
disclosure. 

The  regulations  issued  under  the 
FPLA  are  scheduled  for  FTC  regulatory 
review  during  fiscal  year  1993. 
Therefore,  this  Notice  has  incorporated 
the  questions  approved  by  the 
Commission  for  regulatory  review. 

As  discussed  in  more  detail  below, 
the  Commission  Rules  prescribe  special 
procedures  for  the  promulgation  and 
amendment  of  FPLA  regulations.  (16 
CFR  part  1,  subpart  C) 

n.  The  Fair  Packaging  and  Labeling  Act 

The  Fair  Packaging  and  Labeling  Act 
is  designed  to  prevent  the  use  of  unfair 
and  deceptive  methods  of  packaging 
and  labeling  of  consumer  commodities. 
The  FPLA  states  that  it  shall  be 
unlawful  for  persons  to  sell  or  distribute 
commodities  whose  labels  do  not 
conform  “to  the  provisions  of  this  Act 
and  of  regulations  promulgated  under 
the  authority  of  this  Act.”  (15  U.S.C. 
1452)  The  main  requirements  of  the 
FPLA  are  that  the  label  on  a  package 
disclose  the  identity  of  the  commodity; 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  of 
the  commodity;  and  the  net  quantity  of 
contents  in  terms  of  weight,  measure,  or 
numerical  count.  (15  U.S.C.  1453) 

A.  Shared  Enforcement  and 
Implementation  Authority 

In  the  FPLA,  Congress  has  established 
a  system  of  divided  authority  for 
implementation  and  enforcement  The 
auffiority  to  promulgate  and  enforce 
regulations  with  regard  to  foods,  drugs, 
devices,  or  cosmetics  is  vested  in  the 


United  States  Food  and  Drug 
Administration.  (15  U.S.C.  1453(a),  15 
U.S.C.  1456(a)).  With  respect  to  any 
other  consumer  commodity,  authority  is 
vested  in  the  FTC  (15  U.S.C.  1454(a),  15 
U.S.C.  1456(b)).  With  ri^ard  to  imports 
of  consumer  commodities  into  the 
United  States,  the  Secretary  of  the 
Treasury  enforces  FPLA.  (15  U.S.C. 
1456(c))  Additionally,  several  other 
agencies  have  adopted  parallel 
disclosure  schemes  on  their  own 
initiative. 

B.  Consumer  Commodities 

The  FPLA  defines  consumer 
commodities  as  being  any  food,  drug, 
device,  or  cosmetic  and  any  other 
article,  product  or  commodity  of  any 
kind  or  class  which  is  customarily 
produced  or  distributed  for  sale  through 
retail  sales  agencies  or  instrumentalities 
for  consumption  by  individuals,  or  use 
by  individuals  for  purposes  of  personal 
care  or  in  the  performance  of  services 
ordinarily  rendered  within  the 
household,  and  which  usually  is 
consumed  or  expended  in  the  course  of 
such  consumption  or  use.i 

The  FPLA  grants  the  FTC  the 
authority  to  grant  exemptions  to 
commodities  it  regulates  imder  the  Act.z 
Acting  \mder  this  authority,  the  FTC  has 
exempted  the  following  products  fium 
certain  FPLA  requirements— camera 
film;  Christmas  tree  ornaments; 
replacement  bags  for  vacuum  cleaners; 
chamois;  paper  table  covers;  certain 
cellulose  sponges;  candles;  and  solder. 
(16  CFR  part  501) 

In  a  similar  vein,  the  FTC  has 
interpreted  the  meaning  of  “consumer 
commodity”  as  used  in  FPLA  as  not 
including  52  commodities  or  classes  of 
commodities.  These  include  such  items 
as  antifreeze  and  automotive 
accessories,  garden  tools  and  hardware, 
toys,  typewriter  ribbons,  and 
woodenware.  (16  CFR  part  503) 

C.  Procedures  for  Promulgating 
Regulations  Under  FPLA 

The  FPLA  sets  out  the  procedures  to 
be  followed  by  the  FTC  in  promulgating 
regulations.  TTie  FPLA  states  that 
regulations  promulgated  by  the 
Commission  under  section  4  or  section 
5  of  this  Act  shall  be  promulgated,  and 
shall  be  subject  to  judicial  review,  by 
proceedings  taken  in  conformity  wiffi 
the  provisions  of  subsections  (e),  (f),  and 
(g)  of  section  701  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  371 
(e),  (f),  and  (g)).3 


1 15  U.S.C.  14S9(a). 
*15  U.S.C  1454(c). 
3 15  U.S.C.  1455(b). 
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The  FTC  has  implemented  this 
statutory  requirement  to  use  the 
rulemal^g  procedures  of  section  371  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  by  adopting  16  CFR  part  1  subpart 
C.  which  sets  forth  the  procedures  for 
the  promulgation  of  rules  under 
authority  other  than  section  18(a)(1)(B) 
of  the  FTC  Act. 

Subpart  C  requires  issuing  a  general 
notice  of  proposed  rulemaking  that 
includes,  among  other  things,  the  terms 
of  the  proposed  rule  or  description  of 
the  subjects  and  issues  involved  and 
notice  that  interested  persons  may 
participate  in  the  proceedings  by 
submission  of  written  data,  views,  or 
arguments. 

in.  FTC  Regulations  Issued  Under  the 
FPLA 

In  1968,  the  FTC  issued  regulations 
implementing  the  FPLA  (33  FR  4718, 
March  19, 1968).  There  are  twenty- 
seven  regulations,  of  which  twenty-two 
relate  to  the  net  quantity  of  contents 
declaration.  Several  of  the  regulations 
relate  to  the  measurement  system  to  be 
used  in  the  net  quantity  declaration.  For 
example,  §  500.8  prescribes  the  units  of 
weight  and  measures  to  be  used; 

§§  500.9  through  500.14  set  out  how 
weight,  fluid  measure,  length,  width, 
area,  and  cubic  measure  should  be 
expressed;  and  §  500.16  states  how 
fractions  should  be  treated. 

Each  of  the  regulations  mandating 
measurement  disclosure  requires  the 
use  of  customary  inch/poimd  units. 

This  is  because  section  4  of  the  original 
FPLA  (15  U.S.C.  1453)  states  that 
required  net  quantity  disclosure  be  in 
poimds,  inches,  feet,  yards,  pints, 
quarts,  gallons,  etc. 

One  of  the  FTC  regulations  issued 
\mder  FPLA  allows  the  optional  use  of 
metric  imits  in  addition  to  the  mandated 
inch/pound  units.  Section  500.21  (16 
CFR  500.12)  states: 

A  separate  statement  of  the  net  quantity  of 
contents  in  terms  of  the  metric  system  is  not 
regarded  as  a  supplemental  net  quantity 
statement  and  an  accurate  statement  of  the 
net  quantity  of  contents  in  terms  of  the 
metric  system  of  weight  or  measure  may  also 
appear  on  the  principal  display  panel  or  on 
other  panels.  Standard  metric  abbreviations 
may  be  used. 

Thus,  tmder  the.present  regulations, 
manufacturers,  packers,  and  distributors 
of  consumer  commodities  subject  to 
FTC  regulations  must  make  net  quantity 
of  contents  disclosure  using  inch/pound 
units,  but  may  choose  to  make 
additional  disclosure  in  metric  units. 


IV.  Federal  Policy  To  Promote  the 
Metric  System 

The  use  of  the  metric  system  of 
measurement  has  been  authorized  by 
Federal  law  since  1866  and  the  United 
States  was  an  original  signatory  party  to 
the  1875  Treaty  of  the  Meter  (15  U.S.C. 
205a).  In  1988,  Congress  as  part  of  the 
Omnibus  Trade  and  Competitiveness 
Act  (Pub.L.  100-418, 15  U.S.C.  205b) 
declared  that  the  metric  measurement 
system  is  the  preferred  system  of 
weights  and  measures  for  the  United 
States. 

While  the  1988  Act  grants  exceptions 
from  metric  usage  where  the  use  is 
"impractical'*  or  likely  to  cause 
“significant  inefiiciencies”  or  "loss  of 
markets  to  United  States  firms," 

Congress  has  clearly  established  that  the 
metric  system  of  measurement  is  the 
preferred  system  to  be  used  by  the 
Federal  Government. 

In  1992,  the  FPLA  was  amended  to 
require  that  the  International  System  of 
Units  (“SI  metric  system”)  as  well  as  the 
customary  inch/poimd  system  of 
measure  be  used  in  the  label  declaration 
of  net  quantity  of  contents  of  consumer 
commc^ities.  (Pub.L.  102-329,  August 
3, 1992)  It  is  these  amendments  which 
the  FTC  must  implement  in  revising  the 
regulations  issued  under  the  FPLA. 

V.  The  1992  Metric  Amendments  to  the 
FPLA 

The  1992  substantive  amendments  to 
the  FPLA  relate  to  the  metric  system  of 
measiirement.  These  amendments  alter 
the  FPLA  by  requiring  all  labels  for 
consumer  commodities  printed  after 
February  14, 1994  to  state  the  net 
quantity  of  contents  in  both  the 
customary  inch/pound  system  of 
measure  and  the  SI  metric  system.  Apart 
from  the  changes  made  to  section  4  (15 
U.S.C.  1453),  section  5  (15  U.S.C.  1454), 
and  section  13  (15  U.S.C.  1461),  the 
FPLA  remains  the  same.  Specifically, 
the  statutory  amendments  are  as 
follows. 

Section  4  of  FPLA  requires  that  a 
consumer  commodity  bear  a  label  which 
specifies  the  identity  of  the  commodity, 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor, 
and  the  net  quantity  of  contents.  The 
amendments  to  section  4  require  that 
the  contents  label  be  in  both  the 
customary  inch/pound  and  metric 
systems  of  measurement. 

Subsection  (a)(2)  has  been  amended  to 
mandate  the  disclosure  of  contents  in 
terms  of  mass  as  well  as  weight.  The 
original  FPLA  only  required  weight,  a 
unit  of  the  customary  system  of 
measure.  Mass  (measured  in  kilograms 
and  multiples  and  submultiples)  is  the 


metric  term  for  the  quantity  of  matter  in 
an  object. 

Subsection  (a)(2)  specifies  that  the 
metric  disclosure  shall  use  the  “SI 
metric  system.”  The  “SI”  system  is  the 
International  System  of  Units  (Le 
Systems  International  d’Unites)  as 
interpreted  or  modified  for  use  in  the 
United  States  by  the  Secretary  of 
Commerce  (55  FR  52242,  Dec.  20, 1990). 
There  are  several  government 
publications  giving  guidance  on  use  of 
the  SI.4 

Subsection  (a)(3)(A)(ii)  states  that 
decimal  fractions  of  the  poimd  and 
decimal  fractions  of  the  SI  metric 
system  units  shall  be  carried  out  to  no 
more  than  three  places  on  random 
packages,  i.e.,  packages  with  varying 
weight  or  mass  from  a  lot  of  the  same 
consumer  commodity.  The  original 
FPLA  required  that  decimal  fractions  of 
the  pound  be  carried  out  to  no  more 
than  two  places. 

Subsection  (a)(6)  states  that  content 
labels  containing  SI  metric  disclosure 
are  not  required  for  foods  that  are 
packaged  at  the  retail  store  level.  This 
amendment  affects  FDA,  rather  than 
FTC,  regulations. 

The  amendment  states  that  the 
effective  date  for  the  changes  to  FPLA 
is  February  14, 1994.  However,  the 
grandfather  clause  states  that  the 
changes  to  FPLA  do  not  apply  for 
consumer  commodities  for  which  labels 
were  printed  before  the  effective  date. 
Thus,  if  a  company  had  a  ten-year 
supply  of  non-complying  labels  on 
February  14, 1994,  the  company  could 
continue  to  use  them  until  ^e  supply 
was  exhausted. 

VI.  Provisions  of  the  Proposed  Rule 

The  following  is  a  section-by-section 
analysis  of  the  proposed  metric 
amendments  to  the  Commission’s  FPLA 
regulations. 

A.  Section  500.2  Terms  Defined 

The  Commission  proposes  both 
significant  and  minor  technical  changes 
to  this  section.  The  Commission 
proposes  amending  subsection  (a)  to 
include  a  reference  to  the  1992  statute 
amending  FPLA  and  subsection  (c)  to 
reflect  that  the  Administrator  of  the 
Environmental  Protection  Agency  rather 
than  the  Secretary  of  Agriculture 
enforces  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act. 


*  See.  "The  International  System  of  Units  (SI).” 
NIST  Special  Publication  330.  U.S.  Department  of 
Commerce,  August,  1991;  “Guide  for  the  Use  of  the 
International  System  of  Units,”  NIST  Special 
Publication  811,  U.S.  Department  of  Commerce, 
September,  1991;  and  "Preferred  Metric  Units  for 
General  Use  by  the  Federal  Government.”  Federal 
Standards  376B  (Preprint  Copy),  General  Services 
Administration,  January  27, 1993. 
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Proposed  subsection  (d)  deletes 
references  to  repealed  statutes.^  In 
proposed  subsection  (h),  as  in  othw 
proposed  amendmcHits,  the  metric 
equivalent  for  an  existing  inch/pound 
reference  is  added.  The  use  of  both 
systems  in  the  regulations  is  called  for 
by  the  FPLA  and  is  consistent  with  the 
requirements  of  the  Omnibus  Trade  and 
Crmpetitiveness  Act  of  1988  (Pub.  L. 

100, 15  U.S.C.  205b). 

Proposed  subsection  (j)  is  new  and 
defines  the  term  “SI  metric,’’  a  term 
used  throughout  the  proposed 
amendments  to  the  regulations.  The 
definition  is  derived  ^m  official 
Federal  Government  publications 
relating  to  metric  terminology ,s  and 
makes  reference  to  the  statutory 
authority  granted  to  the  Secretary  of 
Commerce  to  interpret  and  modify  the 
International  System  of  Units  (SI)  for  the 
United  States.' 

Proposed  subsection  (k)  is  new  and 
defines  the  term  "customary  inch/ 
po\md,’’  which  is  used  in  the  1992 
metric  amendments  to  section  4(a)(2)  of 
FPLA  (15  U.S.C.  1453)  and  throu^^out 
the  proposed  amendments  to  the 
regulations. 

Proposed  subsection  (1)  is  new  and 
defines  the  term  "  ’e’  mark.’’  This  is  a 
certification  mark  used  in  the  European 
Economic  Commimity  (EC)  to  establish 
that  the  package  is  appropriately  filled 
in  accordance  with  EC  standards.  The 
term  is  defined  because  the  proposed 
amendments  to  §  500.6  (Net  Quantity  of 
Contents)  allow  the  term  to  be  used  in 
addition  to  the  mandated  content 
quantity  disclosure.  Failure  to  allow  the 
use  of  the  mark  could  be  an  impediment 
to  American  companies  selling  in  the 
EC. 

B.  Section  500.6  Net  Quantity  of 
Contents  Declaration,  Location 

This  section  relates  to  the  technical 
requirements  to  be  followed  in  the 
presentation  of  the  declaration  of 
contents.  There  are  several  proposed 
amendments  to  subsection  (b).  First,  the 
words  "or  mass’’  are  added  after  the 
word  "weight."  This  addition  is 
required  by  the  nmtric  amendments  to 
section  4(a)(2)  of  FPLA.  The  same 
addition  is  made  in  each  of  the 
proposed  r^ulations  that  refer  to  weight 


■  In  the  proposed  amendments,  there  are  a  few 
technical  changes  that  are  not  related  to  metric. 

•  "Preferred  Metric  Units  for  General  Um  by  the 
Federal  Government Federal  Standard  376B, 
General  Swvices  Administration,  January  27, 19S3; 
"Guide  for  the  Use  of  the  International  System  of 
Units,”  NIST  Special  Publication  811,  U.S. 
Department  of  Commerce,  September,  1991;  and 
"The  International  System  of  Units  (SI),*'  NIST 
Special  Publication  330,  U.S.  Department  of 
Commerce,  August  1991. 


so  that  they  uniformly  read  "weight  or 
mass.” 

A  proposed  example  of  an  improper 
metric  qualifier,  i.e.,  “giant  liter,"  has 
been  added  to  the  existing  examples  of 
improper  inch/pound  qu^fiers.  This 
example  shoula  aid  in  the  preparation 
of  labels.  Further,  the  proposed 
amendment  includes  a  parenthetical 
metric  size  descriptor  in  addition  to  the 
existing  inch/pound  size  reference. 

Anomer  proposed  amendment  to  this 
section  allows  the  use  of  the  “e”  mark 
as  part  of  the  statement  of  the  net 
quantity  of  contents.  Without  the 
diange,  the  "e”  mark  could  be 
considered  an  improper  qualifier  and  its 
use  violative  of  the  regulations. 

C.  Section  500.7  Net  Quantity  of 
Contents,  Method  of  Expression 

The  only  proposed  change  to  this 
section  is  the  addition  of  “or  mass"  each 
time  the  term  "weight”  is  used. 

D.  Section  500.8  Units  of  Weight  or 
Mass  and  Measure 

This  section  specifies  the 
measurement  units  which  must  be  used 
in  making  the  content  disclosure 
statements.  The  proposed  amendments 
to  this  section  implement  the  1992 
metric  amendments  to  FPLA  by 
specifying  the  metric  units  which  must 
be  us^  in  dual  declaration  statements. 
Neither  the  amendments  to  FPLA  nor 
the  proposed  regulations  require  that 
one  measurement  system  be  used  first  in 
order.  Thus,  manuf^urers  may  put 
metric  first  or  inch/pound  first  as  they 
choose. 

The  proposed  examples  of  disclosures 
set  out  in  this  section  and  others  are 
intended  to  assist  manufacturers  in 
designing  labels  which  comply  with  the 
proposed  amendments  to  the 
regulations.  The  examples  are  not 
mandatory  and  set  out  different  options. 
For  instance,  in  the  only  reference  to 
fractions  of  measurement  units,  the 
amendments  to  FPLA  state  that  decimal 
fiactions  of  pounds  and  metric  mass 
units  may  be  "carried  out  to  not  more 
than  three  decimal  places.”  (15  U.S.C. 
1453)  This  is  a  change  from  the  original 
FPLA.  which  restricted  decimal 
fractions  to  two  places.  The  examples  in 
the  proposed  amended  regulations  use 
different  decimal  places  to  show  that 
the  manufacturer  can  choose  which  to 
use.  As  another  instance  of  options 
presented  to  manufacturers,  some  of  the 
examples  used  in  the  amended 
regulations  state  the  metric 
measurement  first  while  others  put 
inch/pound  first. 

Proposed  subsection  (a)  requires  the 
use  of  grams,  milligrams,  and  kilograms 
as  well  as  pounds  and  ounces  in  weight 


or  mass  declarations.  Examples  of  dual 
declarations  are  included,  sudi  as  "Net 
Mass  425.24  g  (15  oz)"  and  "Net  Wt  15 
oz  (425.24  g)." 

I^posedsubsection  (b)  requires  the 
use  of  liters  and  millilitm  as  well  as 
gallons,  quarts,  and  points  in  fluid 
measure  disclosure.  The  term  "Celsius" 
replaces  “Centigrade"  because 
Centigrade  is  obsolete  for  temperature 
measurement. 

Proposed  subsection  (c)  states  that 
meters,  centimeters,  and  millimeters 
must  be  used  as  well  as  inches  in  linear 
measure. 

Proposed  subsection  (d)  requires  that 
area  measurement  use  square  meters, 
square  centimeters,  and  square 
millimeters  as  well  as  square  yards, 
square  feet,  and  square  inches. 

Proposed  subsection  (e)  states  that  dry 
measure  statements  shall  use  liters  and 
milliliters  as  well  as  bushels,  pecks,  dry 
quarts,  and  pints. 

Proposed  subsection  (f)  requires,  in 
cubic  measure  disclosures,  the  use  of 
cubic  meters  and  cubic  centimeters  as 
well  as  cubic  yards,  cubic  feet,  and 
cubic  inch^. 

E.  Section  500.9  Units  of  Weight  and 
Mass,  How  Expressed 

The  Commission  proposes  amending 
this  section  to  include  the  requirement 
for  the  use  of  mass  as  well  as  weight  and 
continues  to  describe  the  appropriate 
customary  inch/pound  imits  to  be  used 
on  packages  of  various  weights. 

Proposed  subsection  (a)  includes  the 
"net  mass”  disclosure  and  has  several 
metric  examples  added.  This  proposed 
subsection  allows  the  term  "net  mass" 
as  an  alternative  to  "net  weight",  in 
stating  the  net  quantity  of  contents. 

Proposed  subsection  (b)  reflects  the 
amendment  to  FPLA  which  deletes  the 
former  avoirdupois  (the  system  of 
weight  based  upon  the  pound  of  16 
ounces)  requirement  that  packages 
weighing  less  than  four  pounds  disclose 
both  the  total  number  of  ounces  and  the 
number  of  pounds,  with  any  remainder 
in  ounces  or  common  or  decimal 
firactions  of  the  pound.  Thus,  under  the 
old  law,  if  a  pacdmge  weighed  3  and  one- 
half  pounds  it  would  properly  be 
labeled  "56  oz.  (3  lbs.  8  oz.).”  The  new 
law  requires  only  the  expression  of 
pounds  and  remainder  of  oimces,  so 
that  in  the  prior  example  "3  lbs.  8  oz." 
would  be  sufficient.  For  weights  greater 
than  1  pound  but  less  than  4  pounds 
manufacturers  will  have  the  option  of 
including  an  additional  statement  of 
weight  in  ounces  "immediately 
adjacent"  to  the  required  expression  in 
pounds,  as  subsection  (h)(2)  has  been 
amended  to  allow  this  discretionary 
second  expression  of  weight.  Subs^tion 
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(b)(1)  retains  the  requirement  that 
disclosure  be  given  exclusively  in 
ounces  for  parages  containing  less  than 
one  po\md;  subsection  (b)(3)  retains  the 
requirement  that  for  weights  of  4 
pounds  or  more  disclosure  be  given 
exclusively  in  whole  pounds,  with  any 
remainder  in  oimces  or  fractions  of  the 
pound. 

Proposed  subsection  (c)  states  that  for 
random  packages,  i.e.,  packages  with 
varying  weights  from  a  lot  of  the  same 
comm^ity,  the  decimal  fractions  of  the 
poxmd  should  not  be  carried  out  to  more 
that  three  places.  Further,  this  proposed 
subsection  is  changed  to  reflect  the 
amendment  to  FPI^  that  random 
packages,  unlike  other  packages,  are  not 
required  to,  but  may,  include  a  metric 
statement  of  mass. 

F.  Section  500.10  Units  of  Fluid 
Measure,  How  Expressed 

This  section  continues  to  describe 
how  the  inch/pound  fluid  measure 
statement  must  be  expressed.  Because  of 
changes  to  the  original  FPLA,  proposed 
subsection  (b)(2)  deletes  the  prior 
requirement  that  both  the  total  number 
of  fluid  ounces  and  the  largest  whole 
unit  (quarts,  quarts  and  pints,  or  pints) 
plus  remainder  be  used  for  items  of  at 
least  1  pint  but  less  than  1  gallon.  Under 
the  amended  FPLA,  there  is  no 
requirement  that  the  disclosure  in  fluid 
ounces  be  made  when  the  amount  is 
greater  than  a  pint.  Nevertheless,  for 
quantities  of  at  least  1  pint  but  less  than 
1  gallon  manufacturers  will  have  the 
option  of  including  an  additional 
statement  of  net  quantity  in  fluid  ounces 
"immediately  adjacent”  to  the  required 
expression  of  largest  whole  unit  because 
proposed  subsection  (b)(2)  allows  this 
discretionary  second  expression  of  fluid 
measure.  Proposed  subsection  (b)(1) 
retains  the  requirement  that  disclosure 
be  given  exclusively  in  fluid  ounces  for 
quantities  less  than  one  pint;  proposed 
subsection  (b)(3)  retains  the  requirement 
for  quantities  of  one  gallon  or  more  that 
disclosure  be  given  exclusively  in 
largest  whole  unit,  with  any  remainder 
in  terms  of  fluid  ounces  or  fractions  of 
the  pint  or  quart.  Throughout  the 
proposed  section,  metric  equivalents  of 
examples  are  given. 

G.  Section  500.11  Measurement  of 
Commodity  Length,  How  Expressed 

This  section  describes  how  to  express 
linear  measure  in  terms  of  yards,  feet, 
and  inches.  The  proposed  amendments 
reflect  the  determination  by  Congress 
not  to  continue  to  require  the  disclosure 
of  the  total  number  of  inches  for  items 
one  foot  or  more  in  length.  For  those 
items  one  foot  or  more  in  length, 
disclosure  should  be  made  in  the  largest 


whole  imit  with  the  remainder  in  inches 
or  common  or  decimal  fractions  of  the 
foot  or  yard. 

H.  Section  500.12  Measurement  of 
Commodities  by  Length  and  Width,  How 
Expressed 

This  section  describes  how  to  express 
the  net  quantity  in  the  inch/pound 
system  for  bidimensional  commodities 
which  are  measured  by  length  and 
width,  such  as  roll  type  go^s  like  foils 
and  tapes.  The  proposed  amendments 
add  metric  parentheticals  to  the  inch/ 
pound  statements  and  examples. 

The  Commission  proposes  amending 
subsection  (a)(1)  because  it  requires  that 
length  and  width  be  expressed  in 
"linear  inches  and  fractions  thereof.” 
This  requirement  is  inconsistent  with 
proposed  amendments  to  §  5b0.8(c), 
which  provide  that  "statements  of  linear 
measure  shall  be  in  terms  of  both  yards, 
feet,  and  inches  and  SI  metric  meters, 
centimeters,  or  millimeters.” 
Consequently,  the  Commission  proposes 
amending  subsection  (a)(1)  to  read  that 
length  and  width  are  to  be  expressed  "in 
linear  measure”  and  that  the 
"customary  inch/pound  statement  is  to 
be  expressed  in  inches  and  fractions 
thereof.” 

Likewise,  because  amended  §  500.8(d) 
provides  that  "statements  of  measure  of 
area  shall  be  in  terms  of  both  square 
yards,  square  feet,  and  square  inches 
and  SI  metric  square  meters,  square 
centimeters,  and  square  millimeters,” 
the  Commission  proposes  amending 
subsection  (a)(2)  to  1^  consistent.  This 
proposed  amendment  changes  the 
requirement  under  subsection  (a)(2)  that 
disclosure  "be  expressed  in  terms  of 
square  inches,  followed  in  parentheses 
by  the  length  and  width  in  the  largest 
whole  unit  (yard  or  foot),”  to  read  that 
net  quantity  is  to  "be  expressed  in  terms 
of  area,  followed  by  len^  and  width” 
and  that  the  "customary  inch/poimd 
statement  of  area  is  to  be  expressed  in 
square  inches  with  length  and  width 
expressed  in  the  largest  whole  unit 
(yard  or  foot).” 

For  the  same  reasons  described  above, 
the  Commission  proposes  modifying 
two  other  existing  subsections  in  section 
500.12.  Subsection  (a)(3)  is  rewritten  to 
reconcile  it  with  proposed  amendments 
to  the  disclosure  provisions  of 
§  500.8(d),  and  subsection  (b)  is 
amended  to  reconcile  it  with  the  linear 
measure  disclosure  provisions  of 
proposed  §  500.8(c). 

/.  Section  500.13  Measurement  of 
Commodities  by  Area  Measure  Only, 
How  Expressed 

This  section  describes  how  to  express 
the  net  quantity  in  the  inch/po\md 


system  for  commodities  that  are 
measured  in  area  only.  The  proposed 
amendments  add  metric  parentheticals 
to  the  inch/poimd  statements.  The 
proposed  amendments  reflect  the 
determination  by  Congress  not  to 
continue  to  require  the  disclosure  of 
square  inches  for  areas  one  square  foot 
or  greater. 

/.  Section  500.15  Units  of  Count,  More 
Than  One  Ply 

The  proposed  amendment  to  this 
section  includes  a  metric  example. 

K.  Section  500.16  Measurement  of 
Container  Type  Commodities,  How 
Expressed 

The  proposed  amendments  to  this 
section  renumbers  it  from  500.15a  and 
adds  metric  parentheticals  to  the  inch/ 
pound  statements  and  examples. 

Further,  proposed  §§  500.16  ft)(l)  and 
(b)(2)  are  brought  into  conformity  with 
other  sections  of  the  proposed 
amendments  by  specifying  the 
customary  incWpoimd  units  of  liquid 
and  dry  measurement  which  should  be 
used. 

L.  Section  500.17  Fractions 

The  proposed  amendments  to  this 
section  renumber  it  from  500.16  and 
add  the  requirement  that  SI  metric 
declarations  contain  only  decimal 
fractions.  This  prohibition  against  using 
common  fractions  with  metric  units  is 
consistent  with  FTC  staff  interpretations 
dating  from  1984  and  with  proper 
metric  usage.  In  accordance  with  the 
amendments  to  FPLA,  the  proposed 
amendment  to  this  section  states  that 
decimal  fractions  shall  not  be  carried 
out  to  more  than  three  decimal  places, 
rather  than  the  previous  two  decimal 
places. 

M.  Section  500.18  SI  Metric  Prefixes 

This  is  a  proposed  new  section  and 
presents  the  metric  prefixes  to  be  used 
on  labels.  Unlike  scientiflc  metric  prefix 
charts  which  have  prefixes  for  huge 
amounts,  e.g.  “exa-”  for  units  with 
eighteen  trailing  digits 
(1,000,009,000,000,000,000)  and  for 
minuscule  amounts,  e.g.  "atto-”  for 
units  with  eighteen  preceding  digits 
(.000,000,000,000,000,090,1),  the  chart 
is  restricted  to  prefixes  usable  in  the 
size  range  of  consumer  commodities. 
Thus,  the  chart  mentions  "kilo-”, 
"hecto-”,  "deca-”,  "deci-”,  "centi-”,  and 
"milli-”. 

N.  Section  500.19  Conversion  of  Metric 
Quantities  to  Inch/Pound  and  Inch/ 
Pound  Quantities  to  Metric  Quantities 

This  is  a  proposed  new  section.  It  sets 
out  the  conversion  factors  for  converting 
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from  metric  to  inch/pound  and  from 
inch/pound  to  metric  quantities.  The 
chart  facilitates  ccnnpliance  with  the 
1992  amendments  to  FPLA  requiring 
dual  inch/pound  and  m^ric  disclosure 
by  giving  manufacturers  the  technical 
information  they  need  to  convert  one 
measurement  system  to  the  other.  The 
factors  used  in  this  chart  are  consistent 
with  those  published  in  the  “Guide  for 
the  Use  of  die  International  System  of 
Units,”  NIST  Special  Publication  811, 
Department  of  Commerce,  September, 
1991  and  "Preferred  Metric  Units  For 
General  Use  by  the  Federal 
Government,”  Federal  Standard  376B, 
General  Services  Administration, 

January  27, 1993. 

O.  Section  500.20  Conspicuousness 

The  proposed  amendment  to  this 
section  renumbers  it  from  §  500.17. 

P.  Section  500.21  Type  Size  in 
Relationship  to  the  Area  of  the  Principal 
Display  Panel 

The  proposed  amendment  to  this 
section  renumbers  it  from  §  500.18  and 
adds  metric  parentheticals.  Proposed 
subsection  is  new  and  relates  to  the 
size  requirements  of  the  "V  mark.” 

Q.  Section  500.22  Abbreviations 

The  proposed  amendment  to  this 
section  renumbers  it  firom  §  500.19. 

R.  Section  500.23  Expression  of  Net 
Quantity  of  Contents  in  SI  Metric  Units 

This  is  a  proposed  new  section. 
Proposed  subsection  (a)  sets  out  the 
“rule  of  1000”  which  states  that,  with 
exceptions,  metric  disclosure  should  be 
in  units  ranging  in  value  horn  1  to  1000. 
Thus,  the  declaration  would  be  “750 
mL”  rather  than  “0.75L.”  The  “rule  of 
1000”  has  been  used  by  industry  and 
FTC  staff  since  1984  and  has  the  effect 
of  simplifying  and  unifying  label 
disclosure. 

Proposed  subsection  (b)  sets  out  the 
symbols  to  be  used  for  SI  metric  imits. 
These  symbols  are  consistent  with  those 
prefund  for  government  usage  (see 
publications  listed  in  above  discussion 
of  Section  500.19  Conversion  of  Metric 
Quantities).  This  subsection  also 
provides  metric  abbreviations  parallel  to 
those  in  the  Section  500.22 
Abbreviations  portion  of  the  rules. 

Section  500.24  Supplemental  Statements 
Section  S00.25  Net  Quantity,  Average 
Quantity,  Permitted  Variations 
Secticm  500.26  Representations  of  Servings, 
Uses,  Applications 
Section  500.27  Multiunit  Packages 
Section  500.28  Variety  Package 
Section  500.29  Combination  Packages 

The  proposed  amendments  to  these 
six  sections  renxunber  them,  add  metric 


examples  and  parentheticals,  and  make 
reference  to  “mass”  as  well  as  weight 
where  appropriate.  In  the  proposed 
amendment  to  section  500.26  the 
reference  to  the  National  Bureau  of 
Standards  has  been  changed  to  read 
“National  Institute  of  Standards  and 
Technology.” 

Vn.  Other  Statutory  and  Regulatory 
Considerations 

In  promulgating  the  proposed 
amendments  to  the  FPLA  regulations, 
the  Commission  has  considered  certain 
statutory  and  regulatory  requirements. 
These  requirements  arise  imder  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321);  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501);  the 
Metric  Conversion  Act  (15  U.S.C.  205b); 
the  Commission's  Regulatory  Review 
Program;  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  603). 

A.  National  Environmental  Policy  Act 

Under  the  Commission’s  rules  (16 
CFR  subpart  1,  section  1.81  et  seq.) 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321),  no  “major”  rule 
amendment  “significantly  affecting  the 
quality  of  the  human  environment”  will 
be  proposed  unless  an  environmental 
assessment  or  impact  statement  has 
been  prepared  (16  CFR  1.82).  For  the 
following  reasons,  it  is  not  appropriate 
to  have  an  environmental  assessment  or 
statement  for  the  proposed  amendments 
to  regulations  issued  implementing  the 
metric  amendments  to  FPLA. 

First,  the  proposed  amendments  are 
not  “major,”  within  the  meaning  of  that 
term  in  the  National  Environmental 
Policy  Act.  They  do  not  independently 
create  significant  new  duties.  Whatever 
environmental  consequences,  if  any, 
may  come  from  metric  measurement 
translation  and  disclosure  are  not  the 
result  of  the  proposed  amendments  to 
the  regulations,  but  instead  are 
consequences  of  the  amendments  to  . 
FPLA  by  Congress.  Second,  the 
environmental  effects,  if  any,  of  the 
amendments  are  so  uncertain  that  any 
environmental  analysis  would  be  based 
on  speculation  (See,  16  CFR  1.83(a)). 
Third,  the  amendments  of  FPLA  have  a 
grandfather  clause  which  states  that 
labels  printed  prior  to  February  14, 1994 
may  continue  to  be  used  until  the 
supply  is  exhausted.  Thus,  companies 
will  not  have  to  discard  unused  labels 
into  the  waste  stream  and,  by  so  doing, 
cause  damage  to  the  environment. 

B.  PaperwoHc  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the 
Commission,  before  promulgating  a  rule 


that  requires  the  “collection  of 
information,”  must  obtain  approval 
from  the  Office  of  Management  and 
Budget.  The  proposed  amendments  only 
require  that  certain  information  be 
disclosed  to  constimers.  In  1990,  the 
Supreme  Court  ruled  that  the  authority 
of  the  Office  of  Management  and  Budget 
to  approve  “collection  of  information” 
by  F^eral  agencies  does  not  include 
authority  to  review  agency  rules 
requiring  companies  to  disclose 
information  to  third  parties  (Dole  v. 
Steelworkers.  494  U.S.  26  (1990)).  Under 
this  case,  the  proposed  me^c  labeling 
requirements  would  not  be  considered 
collection  of  information.  Thus,  the 
Commission  need  not  seek  approval 
from  the  Office  of  Management  and 
Budget. 

C.  The  Metric  Conversion  Act 

Section  205b  of  the  Metric  Conversion 
Act,  as  amended  by  the  Omnibus  Trade 
and  Competitiveness  Act,  expresses 
Congressional  policy  regarding 
measurement  systems.  This  Act  states 
that  the  metric  measurement  system  is 
the  preferred  system  of  weights  and 
measures  in  the  United  States.  It  also 
requires  federal  agencies  to  use  the 
metric  system  of  measurement  in  all 
procurement,  grants,  and  other 
business-relat^  activities  (which 
include  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms. 

The  proposed  amendments  fully 
comply  with  the  requirements  of  the 
Metric  Conversion  Act.  Each  of  the 
proposed  amended  regulations 
providing  for  quantity  disclosure 
requires  a  statement  of  net  quantity  of 
contents  in  metric  units  as  well  as  in 
customary  inch/pound  units.  The 
proposed  amendments  add  metric 
examples  and  parenthetical  metric 
equivalents  to  the  existing  regulations. 
Further,  the  proposed  amendments 
explicitly  present  conversion  factors 
from  incli/pound  to  metric  and  vice 
versa  and  ffilly  describe  metric  units 
and  prefixes. 

D.  The  Commission's  Regulatory  Review 
Program 

The  Commission  also  is  ccmducting  a 
review  of  its  current  regulations,  issued 
under  the  Fair  Packaging  and  Labeling 
Act,  and  seeks  information  about  the 
costs  and  benefits  of  the  regulations  and 
their  regulatory  and  economic  impact 
The  following  questions  relate  not  only 
to  part  500,  the  subject  of  the  proposed 
rulemaking,  but  also  to  Part  501, 
Exemptions  from  Requirements  and 
Prohibitions  Under  p»art  500  (16  CFR 
part  501);  Part  502,  Regulations  Under 
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Section  5(c)  of  FPLA  (16  CFR  part  502); 
and  Part  503,  Statements  of  General 
Policy  or  Interpretation  (16  CFR  part 
503). 

(1)  Have  the  regulations  issued  under 
FPLA  had  a  significant  economic  impact 
(costs  or  benefits)  on  entities  subject  to 
its  requirements?  Will  the  proposed 
amendments  have  a  significant 
economic  impact  on  entities  subject  to 
their  requirements? 

(2)  Is  there  a  continuing  need  for  the 
regulations  as  currently  pronnilgated? 

(3)  What  burdens  does  adherence 
with  the  regulations  place  on  entities 
subject  to  their  requirements?  What 
burdens  will  the  proposed  amendments 
place  on  entities  subject  to  their 
requirements? 

(4)  What  changes  should  be  made  to 
the  regulations  to  minimize  the 
economic  effect  on  such  entities?  How 
can  the  proposed  amendments  be 
designed  to  minimize  the  economic 
effect  on  such  entities? 

(5)  Do  the  regulations  overlap  or 
conflict  with  other  federal,  state,  or  local 
government  laws  or  regulations?  Are 
there  otheniederal,  state,  or  local 
government  laws  or  regulations  that 
overlap  or  conflict  with  the  proposed 
amendments? 

(6)  Have  technology  or  economic 
conditions  changed  since  the 
regulations  were  issued,  and,  if  so,  what 
effect  do  the  changes  have  on  the 
regulations?  What  effect  do  current 
te^nology  or  economic  conditions  have 
on  the  proposed  amendments? 

E.  Ex  Parte  Communications 
Pursuant  to  Conunission  rule 
1.26(b)(5),  16  CFR  1.26(b)(5), 
communications  with  respect  to  the 
merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner  advisor  during  the  course 
of  this  rulemaking  shall  be  subject  to  the 
following  treatment.  Written 
communications,  including  written 
communications  from  members  of 
Congress,  shall  be  forwarded  promptly 
to  the  Secretary  for  placement  on  the 
public  record.  Oral  communications, 
not  including  oral  communications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcribed  verbatim  or  summarized 
at  the  discretion  of  the  Commissioner  or 
Commissioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
conummications  from  members  of 
Congress  shall  be  transcribed  or 
summarized  at  the  discretion  of  the 


Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  am 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

F.  Pegulatory  Flexibility  Act 

This  Notice  of  Proposed  Rulemaking 
contains  an  initial  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603-604.  A 
regulatory  analysis  must  be  conducted 
unless  tlie  head  of  the  agency  “*  *  * 

certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  (5  U.S.C 
605(b))  Based  upon  the  information 
currently  available,  the  Commission 
believes  that  it  is  unlikely  that  the 
proposed  amendments  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  firms. 
However,  given  the  existing  rmt  ertainty 
on  this  question,  the  Commission 
presents  the  analysis  below  and  requests 
public  comment  on  the  potential  costs 
of  the  proposed  amendments. 

Section  603  of  the  Regulatmy 
Flexibility  Act  requires  that  the  Notice 
of  Propos^  Rulemaking  contain  certain 
informaticHi  for  the  initial  regulatory 
flexihility  analysis.  Specifically,  the 
reasons  for  the  proposed  amendments 
and  their  objective  are  to  implement  the 
explicit  directives  of  Congress  in  the 
FPLA.  Similarly,  the  legal  basis  is 
provided  by  the  FPLA.  (5  U.S.C  603(b) 
(l)-(2))  There  are  no  recordkeeping  or 
reporting  requirements  propos^  in  the 
rules,  and  the  compliance  requirements 
are  essentially  the  measurement  and 
labeling  tasks  described  in  more  detail 
below.  (5  U.S.C.  603(b)(4))  There  also 
are  no  relevant  Federal  rules  which  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rules,  inasmuch  as  the 
Commission,  the  FDA,  and  other 
agencies  with  authority  to  implement 
the  FPLA  are  given  exclusive 
jurisdiction  over  various  classes  of 
consumer  commodities.  (5  U.S.C 
603(b)(5)) 

The  Commission’s  proposed  rules 
cover  every  company  in  the  economy 
that  produces  consumer  commodities 
other  than  those  commodities  falling 
within  the  authority  of  other  agencies  or 
otherwise  exempted  from  the  statute’s 
coverage.  Based  on  the  information  now 
available,  it  is  not  feasible  for  the 
Commission  to  estimate  the  number  of 
entities  within  this  class  of  industry  that 
are  small  companies  within  the  meaning 
of  the  Regulatory  Flexibility  Act.  (5 
U.S.C  603(b)(3))  Nevertheless,  the 
information  in  hand  suggests  that  the 


overall  economic  impact  of  the 
proposed  metric  amendments  to  the 
regulations  issued  under  FPLA  may  not 
be  significant.  In  essence,  all  the 
proposed  amendments  require  is  that 
companies  make  simple  mathematical 
conversions  from  the  inch/pound 
measurement  system  into  the  metric 
measurement  system  and  include  the 
metric  equivalents  on  already  mandated 
label  disclosure  of  contents  of  consumer 
commodities.^  The  FPLA  states  that 
non-complying  labels  printed  prior  to 
February  14, 1994  may  continue  to  be 
used  until  the  suoply  is  exhausted. 

Similarly,  the  direct  costs  imposed  on 
consumers  as  a  result  of  the 
amendments  appear  to  be  minimal  since 
consumers  will  still  oltoin  disclosures 
in  the  customary  inch/pound  system. 
There  are,  however,  likely  to  be  some 
indirect  costs  associated  with  the 
amendments  as  firms  incur  costs 
associated  with  complying  with  the 
amendments.  There  are  Imically  three 
types  of  costs  that  firms  incur  as  a  result 
of  labeling  regulations.  These  costs  are 
inventory  disposal  costs,  administrative 
costs,  and  printing  costs.  Inventory 
disposal  costs  consist  of  the  value  of 
inventory  that  must  be  disposed  of  in 
order  to  comply  with  the  proposed 
regulation,  lliese  costs  will  be  zero 
since  the  amendments  do  not  apply  to 
labels  that  were  printed  before  the 
effective  date  of  the  regulation. 

Administrative  costs  represent  the 
additional  costs  incurred  at  an 
administrative  level  in  order  to  comply 
with  the  regulation.  Administrative 
costs  include  determining  which 
products  fall  within  the  scope  of  the 
regulations:  establishing  a  corporate 
posititm  on  the  policy:  devising  a 
compliance  strategy:  and  overseeing  the 
compliance  strategy.  These  costs  are 
likely  to  be  relatively  low  for  the 
proposed  change  to  the  FPLA.  Most 
products  that  are  already  covered  by  the 
FPLA  will  be  subject  to  the  proposed 
amendments  and  the  proposed 
amendments  appear  to  clearly  state 
what  products  would  be  excluded.  In 
addition,  firms  would  not  need  to 
undertake  potentially  costly  analytic  or 
market  testing  to  comply  with  the 
proposed  change.  Thus,  it  appears  that 
administrative  costs  per  firm  would  be 
low. 

Printing  costs  consist  of  the  additional 
printing  costs  incurred  due  to  the 
propos^  changes  in  the  regulations. 
These  costs  will  vary  among  firms 


7  Further,  whatever  econamic  impact  on  small 
business,  if  any,  that  may  come  from  metric 
measurement  translation  and  disclosure  is  not  the 
result  of  the  proposed  amendments  to  the 
regulations  tmt  is  the  consequence  of  the 
amendments  to  FPLA  by  Congress. 
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depending  on  various  factors  including, 
but  not  necessarily  limited  to  the 
following:  (1)  How  frequently  the  firm 
typically  changes  its  labels;  (2)  the 
average  inventory  of  labels;  and  (3)  the 
printing  process  utilized  by  the  Arm. 

For  example,  if  the  Hrm  updates  its 
labels  on  a  yearly  basis,  it  may  delay  its 
normal  label  update  to  coincide  with 
changes  it  will  have  to  make  in  response 
to  the  proposed  changes  in  the  FPLA.  If 
so,  the  additional  printing  costs  caused 
by  the  proposed  change  would  be 
minimal.  If,  however,  the  Firm  normally 
updates  its  labels  only  once  every  ten 
years  and  if  it  has  recently  updated  its 
labels,  then  its  costs  will  be  higher. 
Incremental  printing  costs  will  also 
depend,  to  some  extent,  on  the  average 
inventory.  The  greater  the  time  period 
between  reordering  labels,  the  more 
likely  it  is  that  the  label  change  due  to 
the  regulation  can  be  planned  to 
coincide  with  a  planned  label  change, 
all  else  being  equal.  The  typte  of  printing 
process  utilized  by  the  firm  also  a^ects 
the  incremental  printing  costs.  While 
firms  may  be  able  to  simply  engrave  the 
new  information  on  existing  plates  if 
flexography  or  lithography  printing 
methods  are  used  and  space  permits, 
new  cylinders  would  be  required  if 
gravure  printing  is  utilized.  Given  the 
relative  simplicity  of  the  label  change 
required  by  the  proposed  amendment, 
the  fact  that  many  firms  already  disclose 
information  in  metric,  and  the  fact  that 
many  firms  are  likely  to  have  been 
aware  since  late  1992  that  the 
amendments  were  scheduled  to  take 
effect  on  February  14, 1994,  printing 
costs  per  firm  associated  with  the 
amendments  are  likely  to  be  low. 

Thus,  the  proposed  amendments,  if 
promulgated,  may  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  However,  to  ensure  that  no 
substantial  economic  impact  is  being 
overlooked,  the  Commission  requests 
comments  on  this  issue.  Further,  the 
questions  asked  in  the  Regulatory 
Review  section  of  this  NPR  seek 
detailed  economic  information  about 
the  impact  and  burden  of  the  current 
and  proposed  regulations.  After 
reviewing  any  comments  received,  the 
Commission  can  determine  whether  a 
final  regulatory  flexibility  analysis  is 
necessary.a 

sThe  FDA,  based  on  studies  it  conducted  to 
determine  the  economic  impact  of  its  nutritional 
labeling  rules,  stated  that  the  metric  amendments  to 
its  food  labeling  rules  "*  *  *  may  have  a 
signiHcant  economic  impact  on  small  businesses 
*  *  *"  in  the  food  industry  (58  FR  29719.  May  21, 
1993).  The  FTC  does  not  have  equivalent  economic 
information  on  the  myriad  industries  covered  by 
the  FTC  regulations  issued  under  the  FPLA  but 
seeks  economic  information  in  the  proposed  NPR. 


There  are  no  significant  alternatives  to 
the  proposed  regulations  which  will 
accomplish  the  stated  objectives  of  the 
applicable  statutes  and  which  minimize 
any  significant  economic  impact  on  ' 
small  entities.  (5  U.S.C.  603(c))  For 
example,  it  would  be  difficult  to  devise 
different  or  simplified  labeling 
requirements  for  small  entities  that 
would  still  implement  dual  disclosure 
requirements  and  yet  avoid  the 
principal  cost  to  such  businesses,  i.e., 
redesigning  labels.  (5  U.S.C.  603  (1)  and 
(2))  For  the  same  reason,  the  use  of 
general  performance  standards  rather 
than  explicit  requirements  likely  would 
not  result  in  substantial  cost  savings.  (5 
U.S.C.  603(c)(3))  Moreover,  the  FTLA  is 
quite  specific  in  directing  the  use  of 
particular  modes  of  disclosure  in  most 
instances. 

However,  if  the  comments 
demonstrate  that  compliance  with  the 
proposed  regulations  will  result  in 
economic  hardship  or  significant  cost  to 
small  businesses,  the  Commission  could 
undertake  exemption  proceedings  under 
section  5(b)  of  the  FPLA..  For  example, 
the  FDA  in  its  NPR  for  metric 
amendments  to  food  labeling 
regulations  stated  that  it  is 
contemplating  exemption  proceedings  if 
warranted  by  the  facts.  The  FDA  notes 
that  an  exemption  is  intended  to  be 
granted  only  in  exceptional 
circumstances  and  that  based  on 
presently  available  information  “*  *  * 
FDA  is  unable  to  conclude  that 
exceptional  circumstances  exist  for 
small  firms  that  would  majce 
compliance  with  the  requirements  of  the 
proposed  rules  impracticable.”  (58  FR 
29720,  May  21, 1993)  At  this  time,  the 
Commission  cannot  determine  whether 
such  exceptional  circumstances  might 
exist  for  firms  with  the  coverage  of  its 
FPLA  proposed  rules,  and  seeks 
comment  on  whether  such 
circumstances  exist  for  particular 
categories  of  companies. 

To  ensure  that  no  substantial 
economic  impact  is  being  overlooked, 
the  Commission  specifically  requests 
information  about  the  companies 
subject  to  the  amended  regulations, 
including  the  number  and  size  of  the 
companies.  The  Commission  seeks  facts 
relating  to  whether  the  proposed 
amendments,  if  promulgated,  would 
have  a  signiflcant  economic  impact  on 
a  substantial  number  of  small  entities  in 
the  industries  subject  to  the  amended 
regulations. 

VIII.  Comments 

Interested  persons  may,  on  or  before 
October  18, 1993,  submit  to  the 
Secretary,  Federal  Trade  Commission 
(address  above)  written  comments 


regarding  this  proposal.  Received 
comments  may  be  seen  in  the  Public 
Reference  Section,  room  130,  Federal 
Trade  Commission,  Sixth  Street  and 
Pennsylvania  Avenue.  NW., 

Washington,  DC. 

List  of  Subjects  in  16  CFR  Part  500 

Fair  Packaging  and  Labeling  Act, 
Labeling,  Packaging  and  containers. 
Trade  practices. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Trade 
Commission  proposes  to  amend  title  16 
of  the  Code  of  F^eral  Regulations  by 
revising  part  500  to  read  as  follows: 

PART  500— REGULATIONS  UNDER 
SECTION  4  OF  THE  FAIR  PACKAGING 
AND  LABELING  ACT 

Sgc 

500.1  Scope  of  the  regulations  of  this  part. 

500.2  Terms  defined. 

500.3  Prohibited  acts,  coverage,  general 
labeling  requirements,  exemption 
procedures. 

500.4  Statement  of  identity. 

500.5  Name  and  place  of  business  of 
manufacturer,  packer  or  distributor. 

500.6  Net  quantity  of  contents  declaration, 
location. 

500.7  Net  quantity  of  contents,  method  of 
expression. 

500.8  Units  of  weight  or  mass  and  measure. 

500.9  Units  of  weight  or  mass,  how 
expressed. 

500.10  Units  of  fluid  measure,  how 
expressed. 

500.11  Measurement  of  commodity  length, 
how  expressed. 

500. 1 2  Measurement  of  commodities  by 
length  and  width,  how  expressed. 

500. 1 3  Measurement  of  commodities  by 
area  measure  only,  how  expressed. 

500.14  Statements  of  cubic  measure  and  dry 
measure. 

500.15  Units  of  count,  more  than  one  ply. 

500.16  Measurement  of  container  type 
commodities,  how  expressed. 

500.17  Fractions. 

500.18  SI  metric  prefixes. 

500. 19  Conversion  of  metric  quantities  to 
inch-pound  and  inch/pound  quantities 
to  metric  quantities. 

500.20  Conspicuousness. 

500.21  Type  size  in  relationship  to  the  area 
of  the  principal  display  panel. 

5(X).22  Abbreviations. 

500.23  Expression  of  net  quantity  of 
contents  in  SI  Metric  units. 

500.24  Supplemental  statements. 

5(X).25  Net  quantity,  average  quantity, 

permitted  variations. 

5(X).26  Representations  of  servings,  uses, 
applications. 

5(X).27  Multiunit  packages. 

500.28  Variety  packages. 

500.29  Combination  packages. 

Authority:  Sec.  4, 6, 80  Stat.  1297, 1299, 

1300;  15  U.S.C.  1453, 1454, 1455. 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Proposed  Rules 


4?733 


§500.1  Scope  o(  the  regulatiofts  of  tMs 
part 

The  regulations  in  this  part  establish 
requirements  for  labeling  of  consumer 
commodities  as  hereinafter  defined  with 
respect  to  identity  of  the  commodity; 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor;  the 
net  quantity  of  contmts;  and  net 
quantity  of  servings,  uses,  or 
applications  represented  to  be  present. 

§  500.2  Terms  defined. 

,  As  used  in  this  part,  unless  the 
context  otherwise  specifically  requires; 

(a)  The  term  Act  means  the  "Fair 
Packaging  and  Labeling  Act”  (Pub.  L. 
89-755,  approved  Nov.  3, 1966;  80  Stat. 
1296  et  seq.;  15  U.S.C.  1451  et  seq.,  as 
amended  by  Pub.  L.  102-329,  August  3, 
1992) 

(b)  The  term  reflation  or  regulations 
means  regulations  promulgated  by  the 
Commission  pursuant  to  sections  4,  5, 
and  6  of  the  Act  (15  U.S.C.  1453, 1454, 
1455). 

(c)  The  term  consumer  commodity  or 
commodity  means  any  article,  product, 
or  commodity  of  any  kind  or  class 
which  is  customarily  produced  or 
distributed  for  sale  through  retail  sales 
agencies  or  instrumentalities  for 
consumption  by  individuals,  or  use  by 
individuals  for  purposes  of  personal 
care  or  in  the  p^ormance  of  services 
ordinarily  rendered  within  the 
household,  and  which  usually  is 
consumed  or  expended  in  the  course  of 
such  consumption  or  use.  For  purposes 
of  the  regulations  in  this  part  the  term 
consumer  commodity  does  not  include 
any  food,  drug,  device  or  cosmetic  as 
defined  by  section  201  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321);  any  meat  or  meat  product,  poultry 
or  poultry  product,  or  tobacco  or 
totecco  product,  any  commodity  subiect 
to  packaging  or  labeling  requirements 
imposed  by  the  Administrator  of  the 
Environmental  Protection  Agency 
pursuant  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  or  the 
provisions  of  the  eighth  paragraph 
under  the  heading  “Bureau  of  Animal 
Industry”  of  the  Virus-Serum-Toxin  Act 
(21  U.S.C.  151-157);  any  beverage 
sub)ect  to  or  complying  with  packaging 
or  labeling  requirements  imposed  under 
the  Federal  Alcohol  Administration  Act 
(27  U.S.C.  201  et  seq.);  any  commodity 
subject  to  the  provisions  of  the  Federal 
Seed  Act  (7  U.S.C.  1551-1610). 

(d)  The  term  package  means  any 
container  or  wrapping  in  which  any 
consumer  commodity  is  enclosed  for 
use  in  the  delivery  or  display  of  that 
commodity  to  retail  purchasers.  For 
purposes  of  the  regulations  in  this  part 
the  term  package  does  not  include 


shipping  containers  or  wrappings  used 
solely  for  the  transportation  of  any 
consumer  commodity  in  bulk  or  in 
quantity  to  manufacturers,  packers,  or 
processors,  or  to  wholesale  or  retail 
distributors  thereof  unless  used  in  retail 
display;  shipping  containers  or  outer 
wrappings  used  by  retailers  to  ship  or 
deliver  any  commodity  to  retail 
customers  if  such  containers  and 
wrappings  bear  no  printed  matter 
pertaining  to  any  particular  commodity: 
or  containers  subject  to  the  provisions  of 
the  Act  of  August  3, 1912  (37  Stat.  250, 
as  amended:  15  U.S.C  231-233),  the  Act 
of  March  4. 1915  (38  Stat.  1186,  as 
amended;  15  U.S.C  234-236);  or 
transparent  wrappers  or  containers 
which  do  not  b^r  written,  printed,  or 
graphic  matter  obscuring  any  part  of  the 
label  information  requir^  by  this  part. 

(e)  The  term  label  means  any  written, 
printed,  or  graphic  matt^  affixed  to  or 
appearing  upon  any  consumer 
commodity  or  affixed  to  or  appearing 
upon  a  package  containing  any 
consumer  commodity;  except  that: 

(1)  An  inspector’s  tag  or  other 
nonpromotional  matter  affixed  to  or 
appearing  upcm  a  consumer  commodity 
shall  not  be  deemed  to  be  a  label 
requiring  the  repetition  of  label 
information  required  by  this  part,  and 

(2)  For  the  purposes  of  the  regulations 
in  this  part  the  term  label  does  not 
include  written,  printed,  or  graphic 
matter  affixed  to  or  appearing  upon 
commodities,  or  affix^  to  or  app^ring 
upon  containers  or  wrappers  for 
commodities  sold  or  distributed  to 
industrial  or  institutional  users. 

(0  The  term  person  includes  any  firm, 
corporation  or  associations. 

(^  The  term  commerce  means: 

(1)  Commerce  between  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States,  and  any  place  outside  thereof, 
and 

(2)  commerce  within  the  District  of 
Columbia  or  within  any  territory  or 
possession  of  the  Unit^  States,  not 
organized  with  a  I^islature,  but  shall 
not  include  exports  to  foreign  countries. 

(h)  The  term  principal  display  panel 
means  that  part  of  a  label  that  is  most 
likely  to  be  displayed,  presented, 
shown,  or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale.  The  principal  display  panel 
must  be  large  enough  to  acoMnmodate 
all  the  mandatory  label  information 
required  to  be  placed  thereon  by  this 
part  without  obscuring  designs, 
vignettes,  or  crowding.  This  definition 
does  not  preclude  utilization  of 
alternate  principal  display  panels  on  a 
label  of  a  package,  but  alternate 


principal  display  panels  must  duplicate 
the  information  required  to  be  plated  on 
the  principal  display  panel  by  this  part. 
This  definition  does  not  preclude 
utilization  of  the  container  closure  as 
the  surface  bearing  the  principal  display 
panel  if  that  label  location  is  the  one 
most  likely  to  be  displayed,  presented, 
shown,  or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale.  The  principal  display  panel 
of  a  label  appearing  on  a  cylindrical 
surface  is  that  40  percent  of  the 
circumference  which  is  more  likely  to 
be  displayed,  presented,  shown,  or 
examined  under  normal  and  customary 
conditions  of  display  for  retail  sale.  The 
principal  display  panel  of  a  consumer 
commodity  marketed  in  a  decorative 
type  container,  or  a  container  having  a 
capacity  of  */»  ounce  (7.89  Ml)  or  less, 
may  be  considered  to  be  a  tear-away  tag 
or  tape  affixed  to  the  container  and 
bearing  the  mandatory  l^)el  information 
as  required  by  this  part,  but  the  type 
size  of  the  net  quantity  of  contents 
statement  shall  be  governed  by  the 
dimensions  of  the  container  itself.  The 
principal  display  panel  of  a  consumer 
commodity  marketed  on  a  display  card 
to  which  the  immediate  container  of  the 
commodity  is  affixed  may  be  considered 
to  be  the  display  panel  of  the  card,  and 
the  type  size  of  the  net  quantity  of 
contents  statement  is  governed  by  the 
dimensions  of  the  display  card. 

(i)  The  term  random  package  means 
a  package  which  is  one  of  a  lot, 
shipment,  or  delivery  of  packages  of  the 
same  consumer  commodity  with 
varying  weights,  that  is,  packages  with 
no  fix^  weight  pattern. 

(j)  The  term  SI  metric  refers  to  units 
belonging  to  the  International  System  of 
Units  (abbreviated  “SI”  from  the 
French,  Le  Systeme  International 
d’Unites),  as  interpreted  or  modified  for 
use  in  the  United  States  by  the  Sec:retary 
of  Commerce.  They  include  the  SI  units 
(together  with  their  multiples  and 
submultiples)  as  well  as  other  metric 
units  (e.g.,  the  liter)  that  are  accepted  for 
use  with  the  SI  units  because  of  their 
practical  importance. 

(k)  The  term  customary  inch/pound 
refers  to  units  belonging  to  the  sy.stem 
of  units  used  in  the  United  States  based 
or  derived  from  the  ounce,  pound,  and 
ton  for  weight:  on  the  inch,  foot,  yard, 
and  mile  for  length:  the  fluid  ounce, 
pint,  quart  and  gallon  for  volume;  and 
dry  pint,  dry  quart,  peck  and  bushel  for 
dry  measure. 

(l)  The  term  “e”  mark  refers  to  the 
symbol  “e”  used  in  connection  with  the 
quantity  declarations  on  labels  of  some 
consumer  commodities  marketed 
primarily  in  the  European  Community 
(EC).  The  “e”  mark  constitutes  a 
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representation  by  the  packer  or  importer 
that  the  package  to  which  it  is  applied 
has  been  tilled  in  accordance  with  the 
average  system  of  quantity  specified  by 
the  EC.  The  average  system  is  a  method 
of  declaring  package  till  in  the  EC  and 
other  countries  of  the  world,  including 
the  United  States. 

§  500.3  Prohibited  acts,  coverage,  generai 
labeling  requirements,  exemption 
procedures. 

(a)  No’person  engaged  in  the 
packaging  or  labeling  of  any  consumer 
commodity  for  distribution  in 
commerce,  and  no  person  (other  than  a 
common  carrier  for  hire,  or  a  freight 
forwarder  for  hire)  engaged  in  the 
distribution  in  commerce  of  any 
packaged  or  labeled  consumer 
commodity,  shall  distribute  or  cause  to 
be  distributed  in  commerce  any  such 
commodity  if  such  commodity  is 
contained  in  a  package,  or  if  there  is 
affixed  to  that  commodity  a  label,  which 
does  not  conform  to  the, provisions  of 
the  Act  and  of  the  regulations  in  this 
part. 

(b)  Persons  engaged  in  business  as 
wholesale  or  retail  distributors  of 
consumer  commodities  shall  be  subject 
to  the  Act  and  the  regulations  in  this 
part  to  the  extent  that  such  persons  are 
engaged  in  the  packaging  or  labeling  of 
consumer  commodities,  or  prescribe  or 
specify  by  any  means  the  manner  in 
which  such  consumer  commodities  are 
packaged  or  labeled. 

(c)  ^ch  packaged  or  labeled 
consumer  commodity,  unless  it  has 
been  exempted  through  proceedings 
under  section  5(b)  of  the  Act  (15  U.S.C. 
1454(b)),  shall,  upon  being  prepared  for 
distribution  in  commerce  or  for  sale  at 
retail,  and  before  being  distributed  in 
commerce  or  offered  for  sale  at  retail,  be 
labeled  in  accordance  with  the 
requirements  of  the  Act  and  the 
regulations  in  this  part. 

(d)  Each  packaged  or  labeled 
consumer  commodity,  unless  it  bas 
been  exempted  through  proceedings 
under  section  5(b)  of  the  Act,  shall  bear 
a  label  specifying  the  identity  of  the 
commodity;  the  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor;  the  net  quantity  of  contents; 
and  the  net  quantity  per  serving,  use  Or 
application,  where  there  is  a  label 
representation  as  to  the  number  of 
servings,  uses,  or  applications 
obtainable  from  the  commodity. 

(e)  Regulations  will  be  promulgated 
by  the  Commission  exempting 
particular  consumer  commodities  from 
one  or  more  of  the  requirements  of 
section  4  of  the  Act  and  the  regulations 
thereunder  to  the  extent  and  under  such 
conditions  as  are  consistent  with  the 


declared  policy  of  the  Act  whenever  the 
Commission  finds  that,  because  of  the 
nature,  form,  or  quantity  of  the 
particular  consumer  commodity,  or  for 
other  good  and  sufficient  reasons,  full 
compliance  with  all  the  requirements 
otherwise  applicable  is  impracticable  or 
is  not  necessary  for  the  adequate 
protection  of  consumers.  Proceedings 
for  the  promulgation  of  such  exempting 
regulations  may  be  commenced  by  the 
Commission  upon  its  own  initiative  or 
pursuant  to  petition  filed  with  the 
Secretary  by  any  interested  person  or 
group  stating  reasonable  grounds  for  the 
proposed  exemption,  pursuant  to  §  1.15 
of  this  Chapter  of  the  Commission’s 
general  procedures.  ' 

§  500.4  Statement  of  identity. 

(a)  The  principal  display  panel  of  a 
consumer  commodity  shall  bear  a 
specification  of  the  identity  of  the 
commodity. 

(b)  Such  specification  of  identity  shall 
comprise  a  principal  feature  of  the 
principal  display  panel,  shall  be  in  such 
type  size  and  so  positioned  as  to  render 
it  easily  read  and  understood  by  the 
consumer,  and  shall  be  in  lines 
generally  parallel  to  the  base  on  which 
the  pacl^ge  or  commodity  rests  as  it  is 
designed  to  be  displayed. 

(c)  Such  specification  of  identity  shall 
be  in  terms  of: 

(1)  The  name  now  or  hereafter 
specified  in  or  required  by  any 
applicable  Federal  law  or  regulation;  or 
in  the  absence  thereof, 

(2)  The  common  or  usual  name  of  the 
commodity;  or  in  the  absence  thereof, 

(3)  The  generic  name  or  in  other 
appropriately  descriptive  terms  such  as 
a  specification  which  includes  a 
statement  of  function. 

(d)  The  specification  of  identity  shall 
not  be  false,  misleading,  or  deceptive  in 
any  respect.  Ingredients  or  components 
which  are  not  present  in  the  commodity 
in  a  substantial  or  significantly  effective 
amount  may  not  be  mentioned  in  the 
specification  of  identity;  except  that  a 
component  present  in  a  formulation  in 
substantial  and  effective  amounts,  but 
not  present  in  the  final  product  due  to 
conversion  or  transformation  into  a 
different  entity  (which  different  entity  is 
present  in  the  final  product),  may  be 
mentioned  in  the  specification  of 
identity. 

§  500.5  Name  and  place  of  business  of 
manufacturer,  packer  or  distributor. 

(a)  The  label  of  a  consumer 
commodity  shall  specify  conspicuously 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor. 
Where  the  consumer  commodity  is  not 
manufactured  by  the  person  whose 


name  appears  on  the  label,  the  name 
shall  be  qualified  by  a  phrase  that 
reveals  the  connection  such  person  has 
with  such  commodity;  such  as 
“Manufactured  for 

_ ,”  “Distributed  by 

_ or  any  other 

wording  that  expresses  the  facts. 

(b)  The  requirement  for  declaration  of 
the  manufacturer,  packer,  or  distributor 
shall  in  the  case  of  a  corporation  be 
deemed  to  be  satisfied  only  by  the 
actual  corporate  name,  which  may  be 
preceded  or  followed  by  the  name  of  the 
particular  division  of  the  corporation.  In 
the  case  of  an  individual,  partnership, 
or  association,  the  name  under  which 
the  business  is  conducted  shall  be  used. 

(c)  The  statement  of  the  place  of 
business  shall  include  the  street 
address,  city.  State,  and  Zip  Code; 
however,  the  street  address  may  be 
omitted  if  it  is  shown  in  a  current  city 
directory  or  telephone  directory. 

(d)  If  a  person  manufactures,  packs,  or 
distributes  a  consumer  commodity  at  a 
place  other  than  his  principal  place  of 
business,  the  label  may  state  the 
principal  place  of  business  in  lieu  of  the 
actual  place  where  such  consumer 
commodity  was  manufactured  or 
packed  or  is  to  be  distributed,  unless 
such  statement  could  be  misleading. 

(e)  Standard  abbreviations  may  be 
used  in  complying  with  the 
requirements  of  this  section. 

§  500.6  Net  quantity  of  contents 
declaration,  location. 

(a)  The  label  of  a  consumer 
commodity  shall  bear  a  declaration  of 
the  net  quantity  of  contents  separately 
and  accurately  stated  on  the  principal 
di^l^  panel. 

(b)  The  decleuration  of  net  quantity 
shall  appear  as  a  distinct  item  on  the 
principal  display  panel,  shall  be 
separated  (by  at  least  a  space  equal  to 
the  height  of  the  lettering  used  in  the 
declaration)  from  other  printed  label 
information  appearing  above  or  below 
the  declaration  and,  shall  not  include 
any  term  qualifying  a  unit  of  weight  or 
mass,  measure,  or  count  such  as  “jumbo 
quart,”  “giant  liter,”  “full  gallon,” 
“when  packed,”  “minimum,”  or  words 
of  similar  import.  The  declaration  of  net 
quantity  shall  be  separated  (by  at  least 

a  space  equal  to  twice  the  width  of  the 
letter  “N”  of  the  style  of  type  used  in 
the  net  quantity  statement)  from  other 
printed  label  information  appearing  to 
the  left  or  right  of  the  declaration. 
However,  the  “e”  mark  shall  not  be 
considered  to  be  a  qualifying  word  or 
phrase  and  may  be  used  as  part  of  the 
statement  of  the  net  quantity  of  contents 
where  warranted.  When  used,  the  “e” 
mark  shall  be  at  least  3  millimeters 
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(0.118  inches)  in  height  and  shall 
appear  immediately  after  the  metric 
portion  of  the  net  quantity  of  contents 
statement.  The  declaration  of  net 
quantity  of  contents  shall  be  placed  on 
the  principal  display  panel  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  in  lines  generally  parallel  to 
the  base  on  which  the  package  or 
commodity  rests  as  it  is  designed  to  be 
displayed:  Provided,  That 

(1)  on  consiuner  commodities  having 
a  principal  display  panel  of  5  square 
inches  (32.25  cm2)  or  less,  the 
requirement  for  placement  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  shall  not  apply  when  the 
declaration  of  net  quantity  of  contents 
meets  the  other  requirements  of  this  part 
and 

(2)  The  requirements  as  to  separation, 
location,  and  type  size,  specified  in  this 
part  are  waived  with  respect  to  variety 
and  combination  packages  as  defined  in 
this  part. 

§  500.7  Net  quantity  of  contents,  method 
of  expression. 

The  net  quantity  of  contents  shall  be 
expressed  in  terms  of  weight  or  mass, 
measure,  numerical  count,  or  a 
combination  of  numerical  count  and 
weight  or  mass,  size,  or  measure  so  as 
to  give  accurate  information  regarding 
the  net  quantity  of  contents  thereof,  and 
thereby  facilitate  value  comparisons  by 
consumers.  The  net  quantity  of  contents 
statement  shall  be  in  terms  of  fluid 
measure  if  the  commodity  is  liquid,  or 
in  terms  of  weight  or  mass  if  the 
commodity  is  solid,  semi-solid,  or 
viscous,  or  a  mixture  of  solid  and  liquid. 
If  there  is  a  firmly  established  general 
consumer  usage  and  trade  custom  of 
declaring  the  contents  of  a  liquid  by 
weight  or  mass,  or  a  solid,  semi-solid,  or 
viscous  product  by  fluid  measure, 
numerical  count,  and/or  size,  or  (as  in 
the  case  of  lawn  and  plant  care 
products)  by  cubic  measure,  it  may  be 
used,  when  such  declaration  provides 
sufficient  information  to  facilitate  value 
comparisons  by  consumers.  The 
declaration  may  appear  in  more  than 
one  line  of  print  or  type. 

§  500.8  Units  of  weight  or  mass  and 
measure. 

(a)  Statements  of  weight  or  mass  shall 
be  in  terms  of  both  avoirdupois  pound 
and  ounce  and  SI  metric  kilograms, 
grams,  or  milligrams.  (Examples  of 
avoirdupois/metric  declarations:  “Net 
Wt  15  oz  (425.24  g)”  or  “Net  Wt  IV2  lbs 
(680.38  g)”  or  “Net  Wt  3.5  oz  (99.22  g) 
e”;  Examples  of  metric/avoirdupois 
declarations:  “Net  Mass  425.24  g  (15 
oz)”  or  “Net  Mass  680.38  g  (IVz  lbs)”  or 
“Net  Mass  99.22  g  e  (3.5  oz).”) 


(b)  Statements  of  fluid  measure  shall 
be  in  terms  of  both  the  U.S.  gallon  of 
231  cubic  inches  and  quart,  pint,  and 
fluid  ounce  subdivisions  thereof  and  SI 
metric  liters  or  milliliters  and  shall 
(except  in  the  case  of  petroleum 
products,  for  which  the  declaration 
shall  express  the  volume  at  60® 

Fahrenheit  (15.6®  Celsius))  express  the 
volume  at  68®  Fahrenheit  (20®  Celsius). 
(Examples  of  gallon/metric  declarations: 
“Net  12  fl  oz  (354.88  Ml)”  or  “Net 
Contents  1  gal  (3.78  L)”  or  “8  fl  oz 
(236.58  mL)”;  Examples  of  metric/gallon 
declarations:  “Net  500  mL  (1.05  pt)”  or 
“Net  Contents  1  L  (1.05  qt).”) 

(c)  Statements  of  linear  measure  shall 
be  in  terms  of  both  yards,  feet,  and 
inches  and  SI  metric  meters, 
centimeters,  or  millimeters. 

(d)  Statements  of  measure  of  area 
shall  be  in  terms  of  both  square  yards, 
square  feet,  and  square  inches  and  SI 
metric  square  meters,  square 
centimeters,  or  square  millimeters. 

(e)  Statements  of  dry  measure  shall  be 
in  terms  of  both  the  U.S.  bushel  of 
2,150.42  cubic  inches  and  peck,  dry 
quart,  and  dry  pint  subdivisions  thereof 
and  SI  metric  liters  or  milliliters. 

(f)  Statements  of  cubic  measures  shall 
be  in  terms  of  both  cubic  yard,  cubic 
foot,  and  cubic  inch  and  SI  metric  cubic 
meters  or  cubic  centimeters. 

§  500.9  Units  of  weight  or  mass,  how 
expressed. 

(a)  The  term  “net  weight”  or  “net 
mass”  shall  be  used  in  stating  the  net 
quantity  of  contents  in  terms  of  weight 
or  mass.  For  example:  “Net  Wt  1  lb 
(453.59  g)”  or  “Net  Mass  453.59  g  (1 
lb)”. 

(b)  With  the  exception  of  random 
packages,  the  statement  of  net  quantity 
of  contents  in  terms  of  avoirdupois 
wei^t  shall  be  expressed  as  follows: 

(1)  If  less  than  1  pound,  in  terms  of 
ounces.  (Examples:  “Net  Weight  12  oz. 
(340.19  g)”  or  “Net  Mass  340.19  g  (12 
oz)”.) 

(2)  If  at  least  1  pound  but  less  than  4 
pounds,  in  whole  pounds,  with  any 
remainder  in  ounces  or  common  or 
decimal  firactions  of  the  pound,  except 
that  it  shall  be  optional  to  include  an 
immediately  adjacent  additional 
expression  of  net  quantity  in  terms  of 
ounces.  (Examples:  “Net  Wt.  1  lb.  8  oz. 
(680.38  g)”  or  “Net  Wt.  1.5  lb./24  oz. 
(680.39  g)”  or  “Net  Wt.  24  oz.  (IV2 
lb.)”.) 

(3)  If  4  pounds  or  more,  in  terms  of 
whole  pounds,  with  any  remainder  in 
terms  of  ounces  or  common  or  decimal 
fi^ctlons  of  the  pound. 

(Examples:  “Net  Weight  5  pounds  4  ounces 
(2.38  kg)”  or  “Net  Mass  2.38  kg  (5  lbs  4  oz)” 
or  “Net  Wt.  5  V*  lbs.  (2.38  kg)”  or  "Net  Mass 


2.38  kg  (5V4  lbs.)”  or  “Net  Wt.  5.25  lbs.  (2.38 
kg)  or  “Net  Mass  2.38  kg  (5.25  lbs)”,) 

(c)  If  the  net  quantity  of  contents 
declaration  appears  on  a  random 
package  it  may,  when  the  net  weight 
exceeds  1  pound,  be  expressed  in  terms 
of  pounds  and  decimal  fractions  of  the 
pound  carried  out  to  not  more  than 
three  decimal  places.  When  the  net 
weight  does  not  exceed  1  pound,  the 
declaration  on  the  random  package  may 
be  in  terms  of  decimal  fractions  of  the 
pound  in  lieu  of  ounces. 

(Examples:  “Net  Wt.  0.75  lb.”  and  “Net 
Weight  1.05  pounds.”) 

Such  decimal  declaration  shall  he 
exempt  from  the  type  size  and 
placement  requirements  of  section  4(a) 
of  the  Act  if  the  accurate  statement  of 
net  weight  is  presented  prominently  and 
conspicuously  on  the  principal  display 
panel  of  the  package.  The  net  quantity 
of  contents  dc‘claration  on  a  random 
package  is  not  required  to,  but  may 
include  a  statement  in  terms  of  the  SI 
metric  system  carried  out  to  not  more 
than  3  decimal  places. 

(d)  It  is  sufficient  to  distinguish 
avoirdupois  ounce  from  fluid  ounce 
through  association  of  terms. 

(Examples:  "Net  Wt.  6  oz.”  vs.  "6  fl.  oz.” 
or  "Net  Contents  6  fl.  oz.”) 

§  500.10  Units  of  fluid  measure,  how 
expressed. 

(a)  Use  of  the  terms  “net”  or  “net 
contents”  is  optional. 

(b)  Declaration  of  net  quantity  of 
contents  in  terms  of  fluid  measure  shall 
be  identified  as  such  in  each  instance 
and  the  statement  of  U.S.  gallon  of  231 
cubic  inches  and  quart,  pint,  and  fluid 
ounce  subdivisions  thereof  shall  be 
expressed  as  follows: 

(1)  If  less  that  1  pint,  in  terms  of  fluid 
ounces. 

(Example:  "Net  Contents  8  fl.  oz.  (236.58 
mL)”  or  “Net  Contents  236.58  mL  (8  fl.  oz.)”.) 

(2)  If  at  least  1  pint  but  less  than  1 
gallon,  in  terms  of  the  largest  whole  unit 
(quarts,  quarts  and  pints  or  pints,  as 
appropriate),  with  any  remainder  in 
terms  of  fluid  otmces  or  common  or 
decimal  fi^ctions  of  the  pint  or  quart, 
except  that  it  shall  be  optional  to 
include  an  immediately  adjacent 
additional  expression  of  net  quantity  in 
terms  of  fluid  oimces. 

(Examples:  “1  qt.  (946.35  mL)”  or  "Net 
contents  1  qt.  1  pt.  8  OZ./56  fl.  o:l  (1.65  L)”, 
but  not  in  terms  of  quart  and  ounce  such  as 
“1  quart  24  ounces  (1.65  L)”.) 

(3)  If  1  gallon  or  more,  in  terms  of  the 
largest  whole  unit  (gallons  followed  by 
common  or  decimal  fractions  of  a  gallon 
or  by  the  next  smaller  whole  unit  or 
units  viz,  quarts  and  pints)  with  any 
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remainder  in  terms  of  fhiid  ounces  or 
common  or  decimal  fractions  of  the  pint 
or  quart. 

(Examples:  “Net  contents  2’A  gal.  19.46 
D".  “Contents  2.5  gal.  (9.46  LT ,  or  “Net 
contents  2  gallons  2  quarts  (9.46  L)”  but  not 
as  “2  gallons  4  pints  (9.46  L)“.l 

§  500.1 1  Measurement  of  commodity 
length,  how  expressed. 

£)eclaration  of  net  quantity  in  terms  of 
yards,  feet,  and  inches  shall  be 
expressed  as  follows: 

(a)  If  less  than  1  foot,  in  terms  of 
inches  and  fractions  thereof. 

(b)  If  1  foot  or  more,  in  terms  of  the 
largest  whole  unit  (a  yard  or  foot)  with 
any  remainder  in  terms  of  inches  or 
common  or  decimal  fractions  of  the  foot 
or  yard,  except  that  it  shall  be  optional 
to  express  the  length  in  the  preceding 
manner  followed  by  a  statement  of  the 
length  in  terms  of  inches. 

§  500.1 2  Measurement  of  commodities  by 
length  and  width,  how  expressed. 

For  bidimensional  commodities 
(including  roll-type  commodities) 
measured  in  terms  of  commodity  length 
and  width,  the  declaration  of  net 
quantity  of  contents  shall  be  expressed 
in  the  following  manner: 

(a)  The  declaration  of  net  quantity  for 
bidimensional  commodities  having  a 
width  of  more  than  4  inches  (10.16  cm) 
shall: 

(1)  When  the  commodity  has  an  area 
of  less  than  1  square  foot  (929.03  cm^) 
be  expressed  in  terms  of  length  and 
width  in  linear  measure.  The  customary 
inch/pound  statement  is  to  be  expressed 
in  inches  and  fractions  thereof. 

(2)  When  the  commodity  has  an  area 
of  1  square  foot  (929.03  cm^)  or  more, 
but  less  than  4  square  feet  (3716.12 
cm^).  be  expressed  in  terms  of  area, 
followed  by  the  length  and  width.  The 
customary  inch/pound  statement  of  area 
is  to  be  expressed  in  square  inches  with 
length  and  width  expressed  in  the 
largest  whole  unit  (yard  or  foot)  with 
any  remainder  in  inches  or  common  or 
decimal  fractions  of  the  yard  or  foot 
except  that  a  dimension  of  less  than  2 
feet  (60.96  on)  may  be  stated  in  inches. 
Commodities  consisting  of  usable 
individual  units  (e.g.,  paper  napkins) 
while  requiring  a  declaration  of  unit 
area  need  not  declare  the  total  area  of 
all  such  individual  imits. 

(3)  When  the  commodity  has  an  area 
of  4  square  feet  (3716.12  cm^)  or  more, 
be  expressed  in  terms  of  area,  follo)yed 
by  the  length  and  width.  The  customary 
inch/poui^  statement  of  area  is  to  be 
expressed  in  square  feet  with  the  length 
and  width  expressed  in  the  largest 
whole  units  (yards  or  iieet)  with  any 
remainder  in  terms  of  inches  or 


common  or  decimal  fractions  of  the  foot 
or  yard  except  that  a  dimension  of  less 
than  2  feet  (60.96  cm)  may  be  stated  in 
indies. 

(4)  For  any  commodity  for  which  the 
quantity  of  contents  is  required  by 
paragraph  (a)  (2)  or  (3)  of  this  section  to 
include  a  declaration  of  the  linear 
dimensions,  the  quantity  of  contents,  in 
addition  to  being  declaii^  in  the 
manner  prescribe  by  the  appropriate 
provisions  of  this  regulation,  may  also 
include,  after  the  customary  inch/pound 
statement  of  the  linear  dimensions  of 
the  largest  unit  of  measurement,  a 
parenthetical  declaration  of  the  linear 
dimensions  of  said  commodity  in  terms 
of  inches. 

(Example:  “25  sq.  ft  (12  in.  x  8.33  yd.)  (12 
in.  X  300  in.)  2.32  (30.48  cm  x  7.62  m)”.) 

(b)  For  bidimensional  commodities 
having  a  width  of  4  inches  (10.16  cm) 
or  less,  the  declaration  of  net  quantity 
shall  be  expressed  in  terms  of  width  and 
length  in  linear  measure.  The  customary 
inch/pound  statement  of  width  shall  be 
expressed  in  terms  of  linear  inches  and 
fractions  thereof,  and  length  shall  be 
expressed  in  the  largest  \^ole  unit 
(yard  or  foot)  with  any  remainder  in 
terms  of  the  common  oi  decimal 
fractions  of  the  yard  or  foot,  except  that 
it  shall  be  optional  to  express  the  length 
in  the  largest  whole  unit  followed  by  a 
statement  of  length  in  inches  or  to 
express  the  length  in  inches  followed  by 
a  statement  of  length  in  the  large.st 
whole  unit. 

(Example:  “2  inches  x  10  yards  (5.08  cm 
X  9.14  m)”,  “2  inches  x  10  yards  (360  inches) 
5.08  cm  X  9.14  m”,  or  “2  inches  x  360  inches 
(10  yards)  5.08  cm  x9.14  m”.) 

§500.13  Measurement  of  commodilies  by 
area  measure  only,  how  expressed. 

For  commodities  measured  in  terms 
of  area  measure  only  declaration  of  net 
quantity  in  terms  of  square  yards,  square 
feet,  and  square  inches  shall  be 
expressed  in  the  following  manner: 

(a)  If  less  than  1  square  foot  (929.03 
cm2),  in  terms  of  square  inches  and 
fractions  thereof. 

(b)  If  at  least  1  square  foot  (929.03 
cra2)  but  less  than  4  square  f^t  (3716.12 
cm2),  in  terms  of  square  feet  with  any 
remainder  in  terms  of  square  inches  or 
common  or  decimal  fractions  of  the 
square  foot. 

(c)  If  4  square  feet  (3716.12  cm2)  or 
more,  in  terms  of  the  largest  appropriate 
whole  unit  (square  yards,  square  yards 
and  square  feet,  or  square  feet)  with  any 
remainder  in  terms  of  square  inches  or 
common  or  decimal  fractions  of  the 
square  foot  or  square  yard. 


§500.14  Statements  of  cubic  measure  and 
dry  measure. 

Statements  of  cubic  measure  and  dry 
measure  do  not  require  a  dual 
declaration  of  net  quantity  of  contents, 
but  shall  be  expressed  in  terms  most 
appropriate  to  the  providing  of  accurate 
information  as  to  the  net  quantity  of 
contents,  and  to  the  facilitating  of  value 
comparisons  by  consumers.  When  the 
content  declaration  cm  a  commodity 
sold  in  compressed  form  is  stated  in 
terms  of  cubic  measure  there  may  also 
be  a  statement  indicating  the  amount  of 
material  from  which  the  final  product 
was  compressed.  Such  statement  shall 
not  exce^  the  actual  amount  of 
material  that  can -be  recovered. 

§500.15  Units  of  count,  more  than  one  ply. 

If  the  commodity  is  in  distinct  usable 
units  made  up  of  one  or  more 
components  or  ply,  the  statement  of  net 
quantity  of  contents  shall  (in  addition  to 
complying  with  the  requirements  of 
linear  and  area  measurement 
declaration  for  each  unit  as  specified  in 
Section  500.12)  include  the  number  of 
ply  and  the  total  number  of  usable  units. 

(Exiunple:  “100  2-ply  facial  tissue,  6'/z 
inches  x  10  inches”  (21.59  x  25.40  cm). 

For  the  purposes  of  this  section,  roll 
type  commodities  (e.g.  paper  towels), 
irrespective  of  perforations,  shall  not  be 
considered  to  be  usable  units,  and  shall 
be  labeled  in  terms  of  total  area 
measurement  and  the  number  of  ply. 
Such  area  measurement,  however,  shall 
be  supplemented  by  a  count  statement 
and  the  dimensions  of  a  single  unit. 

§  500.1 6  Measurement  of  container  type 
commodities,  bow  expressed. 

Notwithstanding  other  provisions  of 
this  Part  500  of  the  regulations 
pertaining  to  the  expression  of  net 
quantity  of  contents  by  measurement, 
commodities  designed  and  sold  at  retail 
to  be  used  as  containers  for  other 
materials  or  objects,  such  as  bags,  cups, 
boxes,  and  pans,  shall  be  labeled  in 
accordance  with  the  following 
paragraphs: 

(a)  The  declaration  of  net  quantity  for 
container  commodities  shall  be 
expressed  as  follows; 

(1)  For  bag  type  commodities,  in 
terms  of  count  followed  by  linear 
dimensions  of  the  bag  (whether 
packaged  in  a  perforated  roll  or 
otherwise)  Net  quantity  erf  contents  in 
terms  of  feet  and  inches  shall  be 
expressed  as  follows: 

(i)  When  the  unit  bag  is  characterized 
by  two  dimensions  because  of  the 
absence  of  a  gusset,  the  width  and 
length  will  be  expressed  in  inches, 
except  that  a  dimension  of  2  feet  or 
more  will  be  expressed  in  feet  with  any 
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remainder  in  terms  of  inches  or 
common  or  decimal  fractions  of  the  foot. 

(Example:  “25  bags.  17  in.  x  20  in.  (43.18 
X  50.80  cm)”  or  “200  bags,  20  in.  x  2  ft.  6 
in.  (50.80  X  76.20  cm)”,  or  “50  bags,  20  in. 

X  2’/it  ft.”  (50.80  X  76.20  cm)) 

(ii)  When  the  unit  bag  is  gussetted,  the 
dimensions  will  be  expressed  as  width, 
depth  and  length  in  terms  of  inches 
except  that  any  dimensions  of  2  feet  or 
more  will  be  expressed  in  feet  with  any 
remainder  in  terms  of  inches  or  the 
common  or  decimal  fractions  of  the  foot. 

(Examples:  “25  bags,  17  in.  x  4  in.  x  20  in. 
(43.18  X  10.16  X  50.80  cm)",  or  “200  bags,  20 
in.  X 12  in.  x  I'h.  ft.  {50.80  x  30.48  x  76.20 
cm)”) 

(2)  For  other  square,  oblong, 
rectangular  or  similarly  shaped 
containers,  in  terms  of  count  followed 
by  length,  width,  and  depth  except 
depth  need  not  bie  listed  when  less  than 
2  inches  (5.08  cm). 

(Example:  “2  cake  pans,  8  in.  x  8  in.  (20.32 
X  20.32  cm)”,  or  “roasting  pan,  12  in.  x  8  in. 

X  3  in.  (30.48  x  20.32  x  7.62  cm)”) 

(3)  For  circular  or  other  generally 
round  shaped  containers,  except  cups, 
and  the  like,  in  terms  of  count  followed 
by  diameter  and  depth  except  depth 
need  not  be  listed  when  less  than  2 
inches  (5.08  cm). 

(Example:  “4  pie  pans,  8  in.  diameter  ' 
(20.32  cm)”  or  “2  cake  pans,  8  in.  diameter 
X  4  in.  (20.32  x  10.16  cm)”) 

(b)  When  the  functional  use  of  the 
container  is  related  by  label  reference  in 
standard  terms  of  measure  to  the 
capability  of  holding  a  sp>ecinc  quantity 
of  substance  or  class  of  substances  such 
references  shall  be  a  part  of  the  net 
quantity  statement  and  shall  specify 
capacity  as  follows: 

(1)  Liquid  measure  for  containers 
which  are  intended  to  be  used  for 
liquids,  semi-solids,  viscous  materials 
or  mixtures  of  solids  and  liquids.  The 
customary  inch/pound  statement  of 
capacity  shall  be  stated  in  terms  of  the 
largest  whole  U.S.  gallon  of  231  cubic 
inches,  quartf  pint,  or  ounce  with  any 
remainder  in  terms  of  the  common  or 
decimal  fraction  of  that  unit. 

(Example:  Freezer  Boxes:  “4  boxes,  1  qt. 
capacity,  6  in.  x  6  in.  x  4  in.  (946.35  mL 
capacity,  15.24  x  15.24  x  10.16  cm)”) 

(2)  Dry  measure  for  containers  which 
are  intended  to  be  used  for  solids.  The 
customary  inch/pound  statement  of 
capacity  shall  be  stated  in  terms  of  the 
largest  whole  U.S.  bushel  of  2,150.42 
cubic  inches,  peck,  dry  quart,  or  dry 
pint  with  any  remainder  in  terms  of  the 
common  or  decimal  firaction  of  that  imit. 

(Example:  Leaf  Bags:  “8  bags,  6  bushel 
capacity,  4  feet  x  5  feet  (211.43  L  capacity — 
1.21  m  x  1.52  m).”) 


(3)  Where  containers  are  used  as 
liners  for  other  more  permanent 
container,  in  the  same  terms  as  are 
normally  used  to  express  the  capacity  of 
the  more  permanent  container, 

(Example;  Garbage  Can  Liners:  “10  liners, 

2  ft.  6  in.  x  3  ft.  1  in.,  fits  up  to  30  gallon 
cans  (76.20  x  93.98  cm,  fits  up  to  113.55  L 
cans”.) 

(c)  Notwithstanding  the  above 
requirements,  the  net  quantity  statement 
for  containers  such  as  cups  will  be 
listed  in  terms  of  count  and  liquid 
capacity  per  unit. 

(Example:  “24  cups,  6  fl.  oz.  capacity” 
(177.44  mL).) 

(d)  For  purposes  of  this  section,  the 
use  of  the  terms  “capacity,”  “diameter,” 
and  “fluid”  is  optional. 

§500.17  Fractions. 

(a)  SI  metric  declarations  of  net 
quantity  of  contents  of  any  consumer 
commodity  may  contain  only  decimal 
fractions.  Other  declarations  of  net 
quantity  of  contents  may  contain 
common  or  decimal  fractions.  A 
common  fraction  shall  be  in  terms  of 
halves,  quarters,  eighths,  sixteenths,  or 
thirty-seconds;  except  tliat: 

(1)  If  there  exists  a  firmly  established 
general  consumer  usage  and  trade 
custom  of  employing  different  common 
fractions  in  the  net  quantity  declaration 
of  a  particular  commodity,  they  may  be 
employed,  and 

(2)  If  linear  measurements  are 
required  in  terms  of  yards  or  feet, 
common  fractions  may  be  in  terms  of 
thirds.  A  common  firaction  shall  be 
reduced  to  its  lowest  terms;  a  decimal 
fraction  shall  not  be  carried  out  to  more 
than  three  places. 

(b)  If  a  statement  includes  small 
fractions,  smaller  variations  in  the 
actual  size  or  weight  of  the  commodity 
will  be  permitted  as  provided  in 

§  500.22,  than  in  cases  where  the  larger 
fractions  or  whole  numbers  are  used. 

§  500.1 8  SI  metric  prefixes. 


The  following  chart  indicates  SI 
prefixes  that  may  be  used  on  a  broad 
range  of  consumer  commodity  labels: 


Prefix 

Symbol  | 

_ _ _ i 

Multiplying 

factor* 

kilo-  . 

k 

Xl03 

hecto- . 

h 

Xl02 

deca- . 

da 

xIO 

deci- . 

d 

xlO-1 

centi- . 

c 

xlO-2 

milli-  . . . 

_ 

xlO-3 

*102.100;  103-1000;  10- '-0.1;  IO-2-O.OI. 
Thus,  2  kg-2x1 000=2000  g  and  3 
cm-3x0.01-0.03  m. 


§  500.1 9  Conversion  of  metric  quantities  to 
inch-pound  and  inch/pound  quantities  to 
ntetric  quantities. 

For  calculating  the  conversion  of 
metric  quantities  to  inch-pound 
quantities  and  inch/pound  quantities  to 
metric  quantities,  the  factors  in  the 
following  metric  inch/pound  conversion 
chart  and  none  others  shall  be 
employed: 


Metric  Inch/Pound  Conversion 
Factors 


Inch/Pound 

Metric 

Length 

1  inch-2.54  cm* . 

1  mitlimeter-0.039 

370  in. 

1  foot-30.48  cm  . 

1  centimeter-0.393 

701  in. 

1  yard=0.9144m*  . 

1  meter-3280  84  ft. 

Area 

1  square  inch-6.4516 

1  square 

cm2*. 

centimeter-0.155 

000  in2. 

1  square 

1  square 

foot-929.0304  cm2. 

dwimeter-0.107 

639  ft2. 

1  square  yard-0.836 

1  square 

127  m2. 

meter-10.763  9  ft2. 

Volume  or  Capacity 

1  cubic  inch-16.3871 

1  cubic 

cm3. 

centimeter-0.061 

023  7  in3. 

1  cubic  foot-0.028 

1  cubic 

316  8  m3. 

decimeter-0.035 

314  7  ft3. 

1  cubic  yard-0.764 

1  cubic  meter-35.314 

555  rn3. 

7ft3;  -1.307  95 
yd3. 

1  fluid  ounce-29.573 

1  milliliter-0.033  814 

5  mL 

0  fluid  oz. 

1  liquid  pint-473.177 

1  liter- 1.05669  liquid 

mL;  =0.473  177  L. 

quart. 

1  liter-0264  172  gal¬ 
lon. 

1  liquid  quart-946.353 

1  dry  pint-550.610  5 

mL;  0.946  353  L 

mL. 

1  dry  quart-1.101 

221  L. 

1  gallon-3.785  41  L  .. 

1  bushel-35.2391  L  .. 

1  dry  peck-8.809  768 
L 

Weight  or  Mass 

1  ounce-28.349  5  g  .. 

1  milligram-O.OOO 

035  274  0  oz; 
-0.015  432  4  grain. 

1  pound-453.592  g; 

1  gram-0.035  274  0 

-0.453  592  kg. 

oz. 

1  kilogram-2.204  62 
lb. 

*  Exactly. 

Note:  These  conversion  factors  are  given  to 
six  significant  digits  to  provide  such  accuracy 
vrhen  necessary. 
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The  statement  of  net  quantity  of 
contents  shall  appear  in  conspicuous 
and  easily  legible  boldface  type  or  print 
in  distinct  contrast  (by  typoigraphy, 
layout,  ct^r.  embossing,  or  molding)  to 
otW*  matter  on  the  package;  exc^  that 
a  statement  of  net  quantity  blown, 
embossed,  or  molded  on  a  riass  or 
plastic  surface  is  permissible  when  all 
label  information  is  so  formed  on  the 
surface. 

$500.21  Type  aiaa  In  relationship  to  the 
aree  of  thepriadpol  display  peneL 

(a)  The  statement  of  net  quantity  of 
contents  shall  be  in  letters  and  numerals 
in  a  type  size  established  in  relationship 
to  the  area  of  the  principal  display  panel 
of  tlM  package  or  commodity  wd  shall 
be  uniform  for  all  packages  or 
commodities  <d  substantially  the  same 
size.  For  this  purpose,  '’*area  of  the 
principal  display  panel"  means  the  area 
of  the  side  or  surface  that  bears  die 
principal  displ^  panel,  exclusive  of 
tops,  Attorns,  flwges  at  tops  and 
bottoms  of  cans,  and  shoulders  and 
necks  of  bottles  and  jars.  This  area  shall 
be: 

(1)  In  the  case  of  a  rectangular 
package  at  commodity  where  one  entire 
side  properly  can  be  considered  to  be  a 
principal  display  panel  side,  the 
product  of  the  hei^t  times  the  width  of 
that  side; 

(2)  In  ^  case  of  a  cylindrical  or 
nearly  cylindrical  container  or 
commodity.  40  percent  of  the  product  of 
the  height  of  the  container  or 
oomoK^ty  times  the  circumference; 
and 

(3)  In  the  case  of  any  otherwise 
shaped  oontainer  or  commodity,  40 
percent  of  the  total  surface  of  the 
container  or  commodity:  Provided, 
however,  Ihat  where  such  contamer  or 
commodity  presents  an  obvious 
"prindpol  display  panel"  such  as  the 
top  of  a  triangultf  or  oval  ^ped 
container,  tha  area  shall  consist  of  the 
entire  top  surface. 

Wim  area  of  principal  display 
panel  defined  as  above,  ^e  type  size  in 
relationship  to  area  of  that  panel  slmll 
comply  with  the  following 
specifications: 

(1)  Not  less  than  Vis  inch  (1.587  mm) 
in  height  on  packages  the  prindpal 
display  panel  of  which  has  an  area  of  5 
square  inches  or  32.258  cm^)  less. 

(2)  Not  less  than  Vs  inch  (3.175  mm] 
in  height  on  packages  the  principal 
display  panel  of  which  has  an  area  of 
more  man  5  (32.258  cm^)  but  not  more 
than  25  souare  inches  (161.29  cm^). 

(3)  Not  lass  tiian  Vas  IxtdL  (4.762  mm) 
in  height  on  packages  the  ^rmcipal 
display  panel  of  which  has  an  area  of 


more  than  25  (161.29  cm>)  but  not  more 
than  100  squaro  inches  (6.45  m^). 

(4)  Not  less  than  Vs  inch  (6.35  mm)  in 
height  on  packages  the  principal  display 
panel  of  which  has  an  area  of  more  tlmn 
100  square  incfaas  (6.45  m^),  except  nd 
less  than  ^  (12.7  mm)  inch  in  height  if 
the  area  is  more  than  400  sqiiare  inches 
25.80  m2). 

(c)  Where  the  statement  of  net 
quantity  of  contents  is  blown, 
emboss^  or  molded  on  a  glass  or 
plastic  surface  rather  than  by  printing, 
typing,  or  coloring,  the  lettering  sizes 
specified  in  paramph  (b)  of  this  section 
shall  be  increased  by  Vis  of  an  inch 
(1.587  mm). 

(d)  Letter  heighte  pertain  to  upper 
case  or  capital  lettws.  When  upper  and 
lower  case  or  all  lower  case  letters  are 
used,  it  is  the  lower  case  letter  "o"  or 
its  equivalent  that  shall  mod  the 
minimum  standards. 

(e)  The  ratio  of  height  to  width  of  a 
letter  shall  not  exceed  a  di&rential  of 
3  units  to  1  unit  (no  more  than  3  times 
as  high  as  it  ia  wide). 

(f)  When  factions  ere  used,  each 
component  shall  meet  one-half  the 
minimum  hei^t  standards. 

(g)  The  type  size  requirements 
specified  in  this  section  do  not  apply  to 
the  "e”  mark.  (See  §  500.6(b)) 

$500.22  Abbreviations. 

The  following  abbreviations  and  none 
other  may  be  employed  in  the  required 
net  quantity  declaration: 

Inch — ^in. 

Feet  or  foot — 

Fluid — ^fl. 
liquid— liq. 

Ounce — 02. 

Pound— lb. 

Quart— qt. 

Sqiiare— sq. 

Weight — wt. 

Ymo— yd. 

Gallon— gaL 
Pint — pt 

Avoirdupois— «vdp. 

Cubic— cu. 

(Periods  and  plural  forms  shall  be 
option^.) 

$500.23  Expreeslon  of  net  quantity  of 
contents  In  SI  Matrle  onlta. 

(a)  TIm  selected  multiple  or 
subnuhiple  prefixes  for  SI  metric  units 
shall  resutt  in  numerical  values  between 
1  and  1000,  except  that  centimeters  or 
millimeters  may  be  used  where  a  length 
declaration  is  less  than  100  centimeters. 
For  example,  "1.96  kg"  instead  of  “1960 
g”  (W  “750  mL”  instead  of  “0.75  L“. 

fb)  The  following  symbols  for  SI 
metric  tmits  and  none  others  may  be 
employed  in  the  required  net  quantity 
declaration: 


centimeter— cm 

cubic  centimeter — cm3 

meter — m 

milligram — mg 

liter-^ 

milliliter — mL 

cubic  meter — ^ms 

kilogram — ^kg 

gram— g 

millimetm' — mm 

square  meter — m3 

square  centimeter— cm2 

(Symbols,  except  for  liter,  are  not 

capitalized.  Periods  should  not  be  used 

after  the  symbol.  Symbcds  are  alwa3rs 

written  in  the  singular  form.) 

$500.24  Supplemantal  statemanta. 

Nothing  contained  in  the  regulations 
in  this  part  shall  prohibit  supplemantal 
statements,  at  locations  other  than  tha 
principal  display  panel,  describing  in 
non-deceptiva  terms  the  net  quantity  of 
contents:  Provided,  That  such 
supplemental  statements  net  quantity 
of  contents  shall  not  include  any  term 
qualifying  a  imit  of  wei^t  or  mass, 
measure,  or  count  that  tends  to 
exaggerate  die  amount  of  commodity 
contained  in  the  Pack^.  (Examples  of 
prohibited  language  are:  “Giant  C^iart," 
“Jumbo  Liter,”  “Full  Gallon,”  “When 
Packed,”  “Minimum,”  or  words  of 
similar  import.)  Required  combination 
declarations  of  net  quantity  of  contents 
(for  example,  a  confoination  of  net 
weight  or  mass  plus  numerical  count, 
numerical  count  plus  dimensions  of  the 
commodity,  etc.]  are  nc^  regarded  as 
supplemental  net  quantity  statements 
and  shall  be  located  on  the  principal 
display  panel  Dilution  directions  or 
other  similar  directions  for  use  are  not 
regarded  as  supplemental  net  quantity 
statements  and  may  be  located  on  the 
principal  display  panel  Sine 
charat^erizations  in  cxunpUance  with 
standards  promulgated  under  section 
5(c)(1)  of  the  Act  may  appear  on  die 
principal  di^lay  panel. 

§  500.25  Net  quantity,  avaraga  quantity, 
permittad  variationa. 

(a)  The  statement  of  net  quaiUity  of 
contents  shall  accurately  reveal  the 
quantity  of  the  commodity  in  dw 
container  exclusive  of  wrappers  and 
other  material  packed  therewith; 
Provided,  That  in  the  case  of  a 
commodity  packed  in  a  container 
designed  to  deliver  the  commodity 
under  pressure,  the  statement  shall 
declare  the  net  quantity  of  the  contents 
that  will  be  expelled  whmi  the 
instruction  for  use  are  fcdlowed.  The 
propellant  is  included  in  the  net 
quantity  statement. 

(b)  Variations  foom  the  stated  weight 
or  mass  or  measure  shall  be  permitted 
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when  caused  by  ordinary  and  customary 
exposure,  after  the  commodity  is 
introduced  into  interstate  commerce,  to 
conditions  which  normally  occur  in 
good  distribution  practice  and  which 
unavoidably  result  in  change  of  weight 
or  mass  or  measure. 

(c)  Variations  from  the  stated  weight 
or  mass,  measure,  or  numerical  count 
shall  be  permitted  when  caused  by 
unavoidable  deviations  in  weighing, 
measuring,  or  counting  the  contents  of 
individual  packages  which  occur  in 
good  packaging  practice:  Provided,  that 
such  variations  shall  not  be  permitted  to 
such  extent  that  the  average  of  the 
quantities  in  the  packages  comprising  a 
shipment  or  other  delivery  of  the 
commodity  is  below  the  quantity  stated, 
and  no  unreasonable  shortage  in  any 
package  will  be  permitted  even  though 
overages  on  other  packages  in  the  same 
shipment  or  delivery  compensate  for 
such  shortage.  Variations  fi'om  stated 
quantity  of  contents  shall  not  be 
unreasonably  large. 

§  500.26  Representations  of  servings, 
uses,  applications. 

(a)  The  label  of  any  packaged 
consumer  commodity  which  bears  a 
representation  as  to  ^e  number  of 
servings,  uses,  or  applications  of  such 
commodity  contained  in  such  package 
shall  bear  in  immediate  conjunction 
therewith,  and  in  letters  the  same  size 
as  those  used  for  such  representations, 
a  statement  of  the  net  quantity  (in  terms 
of  weight  or  mass,  measure,  or 
numerical  count)  of  each  such  serving, 
use,  or  application:  Provided,  That  such 
statement  may  be  expressed  in  terms 
that  differ  from  terms  used  in  the 
required  statement  of  net  contents  (e.g., 
cupsful,  tablespoonful,  etc.),  when  such 
differing  terms  describe  a  constant 
quantity.  Such  statement  may  not  be 
misleading  in  any  particular. 

(b)  Representations  as  to  the  total 
amount  of  object  or  objects  to  which  the 
commodity  may  be  applied  or  upon 
which  or  in  which  the  commodity  may 
be  used,  will  not  be  considered  to  be 
representations  as  to  servings,  uses,  or 
applications,  if  such  amount  is 
expressed  in  terms  of  standard  units  of 
wei^t  or  mass,  measure,  size,  or  count. 

(c)  If  there  exists  a  voluntary  product 
standard  promulgated  pursuant  to  the 
procedures  found  in  part  10,  title  15, 
Code  of  Federal  Regulations,  by  the 
Department  of  Commerce,  quantitatively 
deftning  the  meaning  of  the  terms 
"serving,”  “use,”  or  "application”  with 
respect  to  a  particular  consumer 
commodity,  then  any  label 
representation  as  to  the  number  of 
servings,  uses,  or  applications  in  such 
packaged  consumer  commodity  shall 


correspond  with  such  quantitative 
definition.  (Copies  of  published 
standards  will  be  available  upon  request 
from  the  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce,  Washington,  DC  20899.) 

§  500.27  Multiunit  packages. 

(a)  A  multiunit  package  is  a  package 
intended  for  retail  sale,  containing  two 
or  more  individual  packaged  or  labeled 
units  of  an  identical  commodity  in  the 
same  quantity.  The  declaration  of  net 
quantity  of  contents  of  a  multiunit 
package  shall  be  expressed  as  follows: 

(1)  The  number  of  individual 
packaged  or  labeled  units; 

(2)  The  quantity  of  each  individual 
packaged  or  labeled  unit;  and 

(3)  The  total  quantity  of  the  multiunit 
package. 

Examples:  Soap  bars:  “6  Bars,  Net  Wt.  3.4 
ozs.  (96.38  g)  each.  Total  Net  Wt.  1  lb.  4.4 
oz.  (578.32  Facial  Tissues:  "10  Packs, 
each  25  two-ply  tissues,  9.7  in.  x  8.2  in. 
(24.638  X  20.828  cm).  Total  250  Tissues.” 

(b)  The  individual  packages  or  labeled 
units  of  a  multiunit  package,  when 
intended  for  individual  sale  separate 
from  the  multiunit  package,  shall  be 
labeled  in  compliance  with  the 
regulations  under  this  part  500 
applicable  to  that  package. 

ic)  A  multiunit  package  containing 
unlabeled  individual  packages  whidh 
are  not  intended  for  retail  sale  separate 
from  the  multiunit  package  may  contain 
in  lieu  of  the  requirements  of  Paragraph 
(a)  of  this  section,  a  declaration  of 
quantity  of  contents  expressing  the  total 
quantity  of  the  multiimit  package 
without  regard  for  inner  packaging.  For 
such  multiunit  packages  it  shall  be 
optional  to  include  a  statement  of  the 
number  of  individual  packages  when 
such  a  statement  is  not  otherwise 
required  by  the  regulations. 

Examples:  Deodorant  Cakes:  “5  Cakes,  Net 
Wt.  4  ozs.  (113.39  g)  each.  Total  Net  Wt.  1.25 
lb.  (566.99  g)”  or  "5  Cakes,  Total  Net  Wt.  1 
lb.  4  ozs.  (566.99  g)”; 

Soap  Packets:  “10  Packets,  Net  Wt.  2  ozs. 
(56.69  g)  each,  total  Net  Wt.  1.25  lb.  (566.99 
g)”  or  "Net  Wt.  1  lb.  4  ozs.  (566.99  g)”  or  “10 
Packets,  Total  Net  Wt.  1  lb.  4  ozs.  (566.99  g).” 

§500.28  Variety  packages. 

(a)  A  variety  package  is  a  package 
intended  for  retail  sale,  containing  two 
or  more  individual  packages  or  units  of 
similar  but  not  identical  commodities. 
Commodities  which  are  generically  the 
same  but  which  differ  in  weight  or 
mass,  measure,  volume,  appearance  or 
quality  are  considered  similar  but  not 
identical.  The  declaration  of  net 
quantity  for  a  variety  package  will  be 
expressed  as  follows: 

(l)  The  number  of  units  for  each 
identical  commodity  followed  by  the 


weight  or  mass,  volume,  or  measure  of 
that  commodity;  and 

(2)  The  total  quantity  by  weight  or 
mass,  volume,  measure,  and  count,  as 
appropriate,,  of  the  variety  package.  The 
statement  of  total  quantity  shall  appear 
as  the  last  item  in  the  declaration  of  net 
quantity  and  shall  not  be  of  greater 
prominence  than  other  terms  used. 

Examples:* 

(i)  2  sponges  4’/i  ins.  x  4  Ins.  x  %  in.  (11.43 
cm  X  10.16  cm  x  1.9  cm);  1  sponge  4^/2  ins. 

x  8  ins.  x  y*  in.  (11.43  cm  x  20.32  cm  x  1.9 
cm);  4  sponges  ins.  x  4  ins.  x  in.  (6.35 
cm  X  10.16  cm  x  1.27  cm) — total:  7  sponges. 

(ii)  2  soap  bars  Net  Wt.  3.2  ozs.  (90  g]  each; 

1  soap  bar  Net  Wt.  5.0  ozs.  (141  g) — total;  3 
bars  Net  Wt.  11.4  ozs.  (323  g). 

(iii)  Liquid  Shoe  Polish:  1  Browm  3  fl.  ozs. 
(88  mL);  1  Black  3  fl.  ozs.  (88  mL);  1  White 
5  fl.  ozs..  (147  mL)— total:  lift.  ozs.  (325 
mL). 

(iv)  Picnic  Ware:  34  spoons;  33  forks;  33 
knives — total  100  pieces. 

*  Note:  In  examples  (ii)  and  (iii),  SI  units 
were  determined  by  rounding  down  the 
corresponding  inch/pound  quantity. 

(b)  When  the  individual  units  in  a 
variety  package  are  either  packaged  or 
labeled  and  are  intended  for  retail  sale 
as  individual  units,  each  unit  shall  be 
labeled  in  compliance  with  the 
applicable  regulations  under  this  part 
500. 

§  500.29  Combination  packages. 

(a)  A  combination  package  is  a 
package  intended  for  retail  sale," 
containing  two  or  more  individual 
packages  or  units  of  dissimilar 
commodities.  The  declaration  of  net 
quantity  for  a  combination  package  will 
contain  an  expression  of  weight  or  mass, 
volume,  measure  or  count  or  a 
combination,  thereof,  as  appropriate  for 
each  individual  package  or  unit: 
Provided,  That  the  quantity  statements 
for  identical  packages  or  units  shall  be 
combined. 

Examples: 

(1)  Lighter  fluid  and  flints:  2  cans — each  8 
fl.  ozs.  (236.58  mL):  1  package — 8  flints. 

(2)  Sponges  &  Cleaner.  2  sponges  each  4  in. 
x  6  in.  x  1  in.  (10.16  x  15.24  x  2.54  cm);  1 
box  cleaner — Net  Wt.  6  ozs.  (170.09  g). 

(3)  Picnic  Pack:  20  spoons,  10  knives  and 
ID  forks,  10  2-ply  napkins  10  ins.  x  10  ins. 
(25.4  X  25.4  cm)  10  cups— 6  fl.  ozs.  (177.44 
mL). 

(b)  When  the  individual  units  in  a 
combination  package  are  either 
packaged  or  labeled  and  are  intended 
for  retail  sale  as  individual  units,  each 
unit  shall  be  in  compliance  with  the 
applicable  regulations  under  this  part 
500. 
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By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 
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DEPARTMENT  OF  EDUCATION 

Cooperative  Demonstration  Program — 
Community  Education  Employment 
Centers 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  priority  and 
proposed  selection  criteria  for  fiscal 
year  1994. 

SUMMARY:  The  Secretary  proposes  an 
absolute  priority  for  awards  to  be  made 
in  Hscal  year  (FY)  1994  to  establish 
urban  and  rural  Model  Community 
Education  Employment  Centers  under 
the  Cooperative  Demonstration  Program. 
The  Secretary  takes  this  action  to 
improve  the  access  of  disadvantaged 
youth  to  quality  vocational  education 
programs.  Community  Education 
Employment  Centers  should  serve 
disadvantaged  youth  in  both  urban  and 
rural  areas  by  providing  model  high 
school  programs  that  combine  the  best 
of  academic,  vocational,  and  school-to- 
work  curricula.  The  Secretary  also 
proposes  selection  criteria  to  be  applied 
in  evaluating  applications  submitt^  for 
this  competition. 

OATES:  Comments  must  be  received  on 
or  before  September  16, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Kate  Holmberg,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4512,  Switzer 
Building,  Washington,  DC.  20202-7327. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Holmberg.  Telephone:  (202)  205-5563. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Cooperative  Demonstration  Program 
authorized  by  section  420A(a)(l)  of  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act,  20  U.S.C. 
2301  et  seq.  (1990)  (the  Perkins  Act),  the 
Secretary  provides  financial  assistance 
for,  among  other  things,  projects  that 
support  model  programs  that  improve 
access  for  special  populations  to  quality 
vocational  programs. 

In  the  Senate  Report  and  House 
Conference  Report  accompanying  the 
Department  of  Education 
Appropriations  Act  of  1993,  Congress 
expressed  the  intent  that  a  portion  of  the 
funds  appropriated  for  demonstration 
projects  under  title  IV  of  the  Perkins  Act 
be  used  to  fund  “model  community 
education  employment  centers”  (S.  Rep. 
No.  397, 102d  Cong.,  2d  Sess.  226 
(1992);  H.  Conf.  Rep.  No.  974, 102d 
Cong.,  2d  Sess.  38  (1992)).  The  Secretary 


agrees  that  these  centers  could  be  an 
important  and  effective  means  by  which 
the  academic,  vocational,  and 
employment  needs  of  disadvantaged 
youth  in  urban  and  rural  areas  can  be 
met.  The  Secretary  also  believes  that 
Community  Education  Employment 
Centers  can  demonstrate  alternative 
structures  for  secondary  schooling 
within  which  the  more  comprehensive 
and  explicit  goals  for  school-to-work 
transition  can  be  fully  realized  for 
disadvantaged  youth.  Community 
Education  Employment  Centers  will, 
likewise,  contribute  to  Goals  2  and  5  of 
the  National  Education  Goals — ^by 
increasing  the  high  school  graduation 
rate  of  disadvantaged  rural  and  urban 
youth  and  by  enabling  these  youth  to 
acquire  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
re^onsibilities  of  citizenship. 

For  these  reasons  the  Secretary 
proposes  to  reserve,  from  the  FY  1993 
appropriation  for  the  Cooperative 
tiemonstration  Program,  ^nds  to 
conduct  a  competition  with  an  absolute 
priority  for  applications  proposing 
model  community  education 
employment  centers  in  urban  and  rural 
areas.  The  requirements  for  these 
centers,  as  proposed  for  this 
competition,  are  contained  in  title  III, 
part  G,  Subpart  1,  of  the  Perkins  Act.  In 
addition,  the  Secretary  proposes,  in 
reviewing  applications  under  this 
competition,  to  apply  the  selection 
criteria  for  Community  Education 
Employment  Centers  contained  in  34 
CFR  part  408. 

The  Secretary  will  announce  the  final 
absolute  priority  for  this  competition  in 
a  notice  in  the  Federal  Register.  The 
final  priority  will  be  determined  by 
responses  to  this  notice,  available  funds, 
and  other  considerations  of  the 
Department.  The  publication  of  this 
proposed  priority  does  not  preclude  the 
Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  this  priority,  subject  to 
meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with,  or  following,  publication  of  the  notice 
of  final  priority. 

Proposed  Priority: 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 


(a)  An  application  under  this 
competition  must  propose  a 
demonstration  project  that  would — 

(1)  Operate  a  community  education 
employment  center  on  an  extended  year 
and  extended  day  basis; 

(2)  Establish  a  collegial  working 
environment,  with  substantial 
opportunities  for  staff  training  and 
development  and  shared  decision¬ 
making; 

(3)  Maintain  small  class  sizes  and,  to 
the  extent  possible,  maintain  an  average 
class  size  of  15  students  or  fewer; 

(4)  Have  the  option  to  organize 
community  education  and  employment 
centers  into  one  or  more  programs 
specializing  in  different  areas  of  study 
of  particular  interest  and  employment 
opportunities  for  the  student 
population; 

(5)  Offer  a  broad  array  of  secondary 
school  coursework,  including,  to  the 
extent  possible — 

(i)  English,  mathematics,  history, 
geography,  biology,  chemistry,  physics, 
and  computer  science; 

(ii)  Opportunities  for  student 
participation  in  a  wide  range  of 
extracurricular  activities,  including 
community  service  and  exploration, 
sports,  fine  and  performing  arts,  and 
tutorial  study  sessions; 

(iii)  A  comprehensive  vocational- 
technical  education  program  that  is 
developed  through  regular  consultation 
with  employer-labor  panels  with 
knowledge  of  relevant  industries,  and 
that  offers  skills  in  planning, 
management,  finances,  technical  and 
production  competence,  underlying 
principles  of  technology,  labor  and 
community  issues,  economic 
development  and  health,  safety,  and 
environmental  issues; 

(iv)  Courses  in  health,  nutrition,  and 
parenting; 

(6)  Offer  students  on-site 
opportunities  for  assistance  with  career 
planning,  community-based  career 
exploration,  and  career  decision¬ 
making,  employability,  entrepreneurial 
skills,  interpersonal  communication 
skills,  and  remedial  studies; 

(7)  Maintain  an  emphasis  on  the 
development  of  academic  skills, 
regardless  of  student  career  objectives; 

(8)  Provide  technir.al  assistance  and 
training  to  staff  from  other  schools  and 
local  educational  agencies  within  the 
State  who  wish  to  replicate  community 
education  employment  center 
capabilities; 

(9)  Seek  to  use  community 
organizations  to  provide  support  for 
educational  activities  and  services  to 
parents  and  students;  and 

(10)  Offer  school-to-work  transition 
services. 
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(b)  An  application  under  this 
competition  must  propose  a 
demonstration  project  that  would 
establish  in  each  community  education 
employment  center  a  support  system  to 
coordinate  services  for  students, 
including — 

(1)  A  comprehensive  program  of 
conHdential  guidance  counseling, 
providing — 

(1)  Guidance  for  career  and  personal 
decisionmaking  and  postsecondary 
institution  placement; 

(ii)  Mentoring  and  referral  to 
appropriate  social  services;  and 

(iii)  An  accessible  counseling  service 
to  help  parents  to  focus  on  the 
enhancement  of  student  education; 

(2)  An  on-site  job  service  office  to 
offer  students — 

(i)  Career  guidance,  development,  and 
employment  counseling  that  provides 
information  about  a  broad  range  of 
occupations  and  alternative  career 
paths; 

(ii)  Labor  market  information,  job 
development,  career  testing,  and 
occupational  placement  services  for 
part-time  and  summer  employment, 
internships,  cooperative  programs,  and 
part-time  and  full-time  employment 
opportunities  upon  graduation;  and 

(iii)  Assistance  in  arranging  part-time 
employment  so  long  as  this  employment 
does  not  adversely  affect  academic 
performance: 

(3)  Assistance  in  arranging  a  summer 
program  of  work,  education,  or 
enrichment  sessions; 

(4)  To  the  extent  possible,  providing 
transportation  to  and  from  the 
community  education  employment 
center  and  part-time  job  sites;  and 

(5)  Access  to  day  care  services  for 
children  of  participating  students. 

(c)  An  application  under  this 
competition  must  propose  a  project  that 
would  employ  a  parent/community 
coordinator  to  provide  for  the  active  and 
informed  participation  of  parents  and 
appropriate  community  representatives 
in  each  community  education 
employment  center  by — 

(1)  Encouraging  parents  and  students 
to  make  informed  decisions  in 
reviewing  and  selecting  the  choice  of 
community  education  employment 
center  programs; 

(2)  Corducting  regular  parent 
seminars  to — 

(i)  Inform  parents  about  community 
education  employment  center 
operations; 

(ii)  Obtain  parent  input;  and 

(iii)  Disseminate  information  on  how 
p€uents  can  encourage  student 
performance; 

(3)  Providing  the  parents  of  each 
student  with  a  regular  opportunity  to 


meet  with  counselors,  teachers,  and  the 
student,  to  discuss  student  progress, 
plans,  and  needs; 

(4)  Providing  for  a  range  of  roles  in 
which  parents  may  work  with  students 
at  home,  as  class  assistants,  or  as 
volunteer  coordinators; 

(5)  Establishing  a  council  of  advisors 
consisting  of  one  individual 
representing  each  of  the  following 
entities: 

(i)  The  local  educational  agency; 

(ii)  The  State  council  on  vocational 
education,  the  State  agency  responsible 
for  secondary  vocational  education,  or 
both; 

(iii)  The  student  body; 

(iv)  The  local  teacher  organization  or 
organizations; 

(v)  Guidance  counselors; 

(vi)  Community-based  organizations; 

(vii)  Parents;  and 

(viii)  The  appropriate  private  industry 
council. 

(6)  The  coimcil  of  advisors  must 
provide  recommendations  to,  and  work 
with,  eligible  recipients  to — 

(i)  Establish  annual  community 
education  employment  center  priorities, 
programs,  and  procedures; 

(ii)  Establish  student  selection  criteria 
to  ensure  that  all  students  in  the  school 
district  have  an  equal  opportunity  to 
attend  the  community  education 
employment  center  and  that 
participants  would  be  representative  of 
the  secondary  school  population  in  the 
school  district  or  in  the  service  area 
desi^ated  in  the  application; 

(iii)  Promote  a  student  code  of 
conduct  developed  in  consultation  with 
the  students  and  teachers; 

(iv)  Assist  in  the  selection  of  the 
community  education  employment 
center  principal,  administrators, 
department  chairpersons,  and  teachers; 

(v)  Assist  in  the  selection  and 
application  of  assessment  tools  for 
continuous  evaluation  of  student 
learning  progress; 

(vi)  M^e  recommendations  for  the 
selection  of  curriculum  textbooks, 
software,  and  other  learning  resources 
and  equipment;  and 

(vii)  Make  recommendations 
regarding  the  coordination  of  activities 
assisted  under  this  program  with 
activities  assisted  under  the  Job 
Training  Partnership  Act  and  school-to- 
work  transition  programs  in  their  area. 

(d)  An  application  under  this 
competition  must  propose  a  project  that 
would— 

(1)  Only  employ  professional  staff 
who  demonstrate  the  highest  of 
academic,  teaching,  guidance,  or 
administrative  standards; 

(2)  Ensure  that  community  education 
employment  center  teachers  receive 


inservice  training  at  least  annually  in 
techniques,  procedures,  and  policies 
relevant  to  the  community  education 
employment  center,  and 

(3)  Employ  a  sufricient  number  of  full¬ 
time  certified  or  licensed  guidance  and 
career  counselors  to  assist,  enhance,  and 
monitor  student  progress. 

Proposed  Selection  Criteria  for 
Evaluating  Applications 

Note:  Certain  sections  of  34  CFR  part  408 
are  referenced  in  the  following  proposed 
selection  criteria.  Although  part  408  has  not 
yet  been  codified  in  the  Code  of  Federal 
Regulations,  it  can  be  found  in  the  Federal 
Register  of  August  14, 1992  (57  FR  36767- 
71),  where  it  was  published  as  part  of  the 
final  regulations  implementing  the  Carl  D. 
Perkins  Vocational  and  Applied  Technology 
Education  Act. 

For  this  proposed  FY  1994  grant 
competition  under  the  Coopierative 
Demonstration  Program — Community 
Education  Employment  Centers,  the 
Secretary  proposes  to  use  the  following 
selection  criteria  and  to  assign 
maximum  possible  points  to  the 
selection  criteria  as  indicated  in 
parentheses: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess  the  extent  to 
which — 

(1)  The  center  will  be  located  in  an 
urban  or  rural  area  that  has  a  high 
concentration  of  children  from  low- 
income  families,  relative  to  the  county 
and  State  as  a  whole; 

(2)  Activities  and  services  will  be 
provided  to  low-income  urban  and  rural 
youth  with  education,  skills,  and  the 
enrichment  necessary  to  ensure 
graduation  from  secondary  school  and 
transition  from  secondary  school  to 
postsecondary  school  or  employment; 

(3)  Proposed  activities  will  be 
coordinated  with  the  entities  listed  in 

§  408.10(f)  to  ensure  that  the  operations 
of  the  community  education 
employment  center  will  help  meet 
current  and  projected  occupational 
needs  in  the  area; 

(4)  In-service  training  will  be 
provided  for  community  education 
employment  center  teasers  in 
techniques,  procedures,  and  policies 
relevant  to  the  community  education 
employment  center; 

(5)  Support  services  will  be  provided 
to  meet  the  requirements  of  §  408.30; 
and 

(6)  Parental  and  community 
participation  will  be  provided  for,  as 
required  in  §  408.31. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 
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(1)  Bases  the  proposed  community 
education  emptoyment  center  on 
successful  mc^el  education  programs 
that  include  components  similar  to  the 
components  required  by  the  Community 
Education  Employment  Center  Program, 
as  evidenced  by  empirical  data  bom 
those  programs  on  sudi  factors  as — 

(1)  Student  performance,  achievement, 
and  learning  gains  in  vocational 
competencies  and  skills; 

(ii)  Student  performance, 
achievement,  and  learning  gains  in  such 
sub)ects  as  English,  mathematics, 
history,  geography,  biology,  chemistry, 
physics,  and  computer  science,  as 
measured  by  standardized  tests; 

(iii)  Graduation  of  students  bom  high 
school; 

(iv)  Placement  of  students  in  jobs, 
including  military  service;  and 

(v)  Successful  transfer  of  students  to 
a  wide  variety  of  postsecondary 
educational  programs; 

(2)  Propos^  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  tne 
project,  especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project’s  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  elective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3j  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant’s  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project’s 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  cleariy  explained  and  is 
appropriate  to  the  project,  including  the 
provision  for  meeting  and  reporting  on 
the  requirements  in  f 408.34; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantibable; 

(3)  Identifies  expected  outcomes  of 
■  the  ser\'ices  provided  to  participants 


and  how  those  outcomes  will  be 
measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specibc  treatment  of  project 
participants;  and 

(6)  Will  yield  results  that  can  be 
summarize  and  submitted  to  the 
Secretary  for  review  by  the 
Department’s  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(10  points)  Hie  Secretary  reviews  each 
application  to  assess  the  effectiveness 
and  efficiency  of  the  plan  for 
demonstrating  and  disseminating 
information  about  the  project  activities 
and  results  throughout  the  project 
period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Provisions  for  publicizing  the 
project  at  the  local.  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in 
replicating  those  methods  and 
techniques,  such  as  by  inviting  them  to 
observe  project  activities; 

(4)  A  aescription  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  and 
training  others  to  adopt  and  successfully 
implement  the  project  or  methods  and 
techniques  used  by  the  project. 

(0  Key  personn^.  (10  jjoints) 

(1)  Tne  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  qualifications,  in  relation  to 
project  requirenaents,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project,  including  the  prarent/ 
community  coordinator  and  personnel 
who  will  be  employed  to  meet  the 
requirements  in  §  408.33; 


(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (0(1)  (i) 
and  (ii)  of  this  section,  the  S^retary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project; 

(3)  Proposes  using  funds  available 
from  appropriate  employment,  training, 
and  education  agencies  in  the  State  to 
provide  project  services  and  activities, 
and  using  non-Federal  resources  of 
community  organizations  to  provide  the 
support  services  described  in  34  CFR 
408.30;  and 

(4)  Proposes  using  funds  or  resources 
available  from  the  State  or  local 
educational  agency  in  which  the  center 
will  be  located  or  will  serve  to  acquire 
community  education  employment 
center  equipment  and  facilities  in  order 
to  provide  a  maximum  amount  of 
resources  for  instructional  and  student 
services. 

(h)  Adequacy  of  resources  and 
commitment.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  assess  the  adequacy  of 
resources  the  applicant  plans  to  devote 
to  the  project.  The  Secretary  considers 
the  extent  to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether — 

(i)  The  uses  of  non-Federal  resource* 
are  adequate  to  provide  pfoject  services 
and  activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  The  applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
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project  when  Federal  assistance  under 
this  competition  ends. 

Additional  Factor  the  Secretary 
Proposes  to  Consider 

The  Secretary  proposes  to  apply  the 
following  urban/rural  distribution  factor 
to  applications  submitted  in  this 
competition: 

After  evaluating  each  application 
according  to  the  proposed  selection 
criteria,  the  Secretary  may  select  one  or 
more  applications  of  acceptable  quality 
for  funding,  other  than  the  most  highly 
rated  applications,  if  the  Secretary 
concludes  that  this  selection  would 
improve  the  distribution  of  grants 
among  applicants  serving  rural  and 
urban  youth. 

Paperwork  Reduction  Act  of  1980 

This  proposed  priority  contains  an 
information  collection  requirement.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  the 
proposed  priority  to  the  OfHce  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

This  proposed  priority  would  affect 
the  following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  and  local  educational  agencies, 
postsecondary  educational  institutions, 
institutions  of  higher  education,  and 
other  public  and  private  agencies. 


organizations,  and  institutions;  and  any 
combination  of  these  types  of  entities. 
The  Department  needs  and  uses  the 
information  to  enable  the  Secretary  to 
determine  which  applicants  would  most 
likely  develop  and  (hsseminate 
successful  model  projects  for 
demonstration  throu^out  the  Nation. 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  90 
hours  per  response  for  100  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  OfHce  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 


governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  competition. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  absolute 
priority  and  these  proposed  selection 
criteria. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  4512,  Switzer 
Building,  330  C  Street,  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 

Applicable  Program  Regulations:  34 
CFR  part  426. 

Program  Authority:  20  U.S.C  2420a. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.190-G  Cooperative 
Demonstration  Program) 

Dated:  August  10, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

[FR  Doc.  93-19771  Filed  8-16-93;  8:45  ami 
BILUNQ  C006  400(M)1-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-412-815] 

Countervailing  Duty  Order  and 
Amendment  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  the  United 
Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  L.  Hager  or  Annika  L.  O’Hara, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5055  or  482-4198, 
respectively. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671d(a)),  on  June  21, 
1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determination  that  producers  or 
exporters  in  the  United  Kingdom  of 
certain  steel  products  receive  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
(58  FR  37393,  July  9, 1993).  On  August 
9, 1993,  in  accordance  with  section 
705(d)  of  the  Act,  the  U.S.  International 
Trade  Commission  (ITC)  notifled  the 
Department  of  its  hnal  determination 
regarding  the  class  or  kind  of 
merchandise  covered  in  this 
investigation.  The  PTC  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  from  the  United  Kingdom  are 
materially  injuring  a  U.S.  industry. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C  1671e),  the 
Department  hereby  directs  U.S.  Customs 
officers  to  assess,  upon  further  advice  of 
the  administering  authority  pursuant  to 
sections  706(a)(1)  and  751  of  the  Act, 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  the  United 
Kingdom.  These  countervailing  duties 
will  be  assessed  on  all  unliquidated 
entries  of  certain  cut-to-length  carbon 
steel  plate  from  the  United  Kingdom 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
December  7, 1992,  the  date  on  which 
the  Department  published  its 
preliminary  countervailing  duty 
determination  in  the  Federal  Register, 
and  before  April  6, 1993,  the  date  on 
which  we  instructed  the  U.S.  Customs 


Service  to  discontinue  the  suspension  of 
liquidation,  and  on  all  entries  and 
withdrawals  made  on  or  after  the  date 
of  publication  of  this  order  in  the 
Federal  Register. 

Entries  of  certain  cut-to-length  carbon 
steel  plate  made  on  or  after  April  6, 

1993,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register,  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  Subsidies  Code,  a  suspension  of 
liquidation  pursuant  to  a  preliminary 
determination  may  remain  in  effect  no 
longer  than  120  days.  The  120-day 
period  commenced  on  December  7, 

1992,  the  publication  date  of  the 
preliminary  determination  in  this 
investigation,  and  was  terminated  on 
April  6, 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  in  the  amounts  indicated  below: 
Certain  Cut-To-Length  Carbon  Steel 
Plate 

Country-Wide  Ad  Valorem  Rate — 
12.00  percent 

Glynwed  Steels  Limited  Ad  Valorem 
Rate — 0.73  percent 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  certain  cut-to-length  carbon  steel 
plate  from  the  United  Kingdom 
pursuant  to  section  706  of  the  Act  (19 
U.S.C.  1671e).  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-099,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 

Scope  of  Order 

The  products  covered  by  this 
investigation,  certain  cut-to-length 
carbon  steel  plate,  constitute  the 
following  “class  or  kind’’  of 
merchandise,  as  outlined  below. 
Although  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  [i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 


exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers  . 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  this  investigation  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
this  investigation  is  grade  X-70  plate. 

Correction  of  Ministerial  Error 

On  July  2, 1993,  the  respondent  in 
this  countervailing  duty  investigation 
alleged  that  the  Department  made  a 
ministerial  error  in  calculating  the 
subsidy  margin  in  our  final 
determination  pursuant  to  19  CFR 
355.28.  On  July  12, 1993,  petitioners 
agreed  with  the  respondent’s  allegation. 

Specifically,  the  respondent  alleged 
that  the  Department  used  “mismatched” 
numerators  and  denominators  in  its 
spin-off  calculation.  According  to  the 
respondent,  the  Department  incorrectly 
compared  the  net  asset  values  of  the 
spun-off  productive  units  (e.g.,  fixed 
assets,  stocks,  debtors,  etc.)  with  the 
tangible  asset  values  of  the  British  Steel 
Corporation  (i.e.,  fixed  assets  only).  We 
agree  with  the  respondent  that  we 
inadvertently  used  the  incorrect  asset 
values-for  the  spun-off  productive  units. 
Clearly,  the  Department  intended  to 
compare  like  assets  with  like  assets  in 
its  spin-off  calculation.  We  have, 
therefore,  made  the  appropriate  changes 
to  our  spin-off  calculation. 

In  addition,  after  the  issuance  of  the 
Department’s  final  determination  in  this 
investigation,  we  discovered  that  we 
had  erroneously  added  £291  million  for 
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sales  by  “associated  undertakings”  to 
British  Steel  pic’s  (BS  pic)  total  sales 
value.  In  a  February  10, 1993 
submission,  BS  pic  stated  that  the 
amount  of  sales  attributable  to 
“associated  undertakings”  were  already 
included  iathe  company’s  total  sales 
value.  Because  the  sales  by  “associated 
undertakings”  were  double-counted  in 
the  calculation  of  the  subsidy  margin  in 
our  final  determination,  we  have 
subtracted  these  sales  (i.e.,  £291 
million)  from  BS  pic’s  total  sales. 

The  final  margin  percentage  in  this 
notice  reflects  these  recalculations  for 
certain  cut-to-length  carbon  steel  plate 
from  the  United  ^ngdom. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  U.S.C.  1677(9))  and  19  CFR 
355.2(i),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  prcxedures,  contact  Barbara 
Tillman,  Office  of  Coimtervailing 
Compliance,  at  (202)  482-2786. 

This  notice  is  published  in 
accordance  with  sec:tion  706  of  the  Act 
(19  U.S.C  1671e)  and  19  CFR  355.21, 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19830  Filed  8-16-93;  8:45  ami 
BILUNQ  coot  361(M}8-e 


International  Trade  Administration 
[C-423-806] 

Countervailing  Duty  Order  and 
Amendment  to  Fin^  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  Belgium 

agency:  Import  Administration. 
International  Trade  Administration. 
EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  or  Vincent  Kane,  Office  of 
Countervailing  Investigations,  U.S. 
Department  of  Commerce,  Room  3099, 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-2239  or  482-2815, 
respecrtively. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Ac:t  of  1930,  as  amended  (the 


Act)  (19  U.S.C  1671d(a)),  on  June  21, 
1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determinations  that  producers  or 
exporters  in  Belgium  of  certain  steel 
pr^uc:ts  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37273,  July  9, 1993).  On  August  9, 1993, 
in  accordance  with  sec:tion  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (TTC)  notified  the 
Department  of  its  final  determinations 
regarding  eacdi  of  the  three  classes  or 
kinds  of  merchandise  covered  by  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  frnm  Belgium  are  materially 
injuring  a  U.S.  industry.  The  ITC  also 
determined  that  U.S.  industries  are  not 
materially  injured,  or  likely  to  be 
materially  injured,  by  reason  of  imports 
of  certain  hot-rolled  carbon  steel  flat 
products  and  certain  cold-rolled  carbon 
steel  flat  products  from  Belgicun. 

Therefore,  in  acxordanc»  with  section 
706  of  the  Act  (19  U.S.C.  section  1671e). 
the  Department  hereby  directs  U.S. 
Customs  officers  to  assess,  upon  further 
advice  of  the  administering  authority 
pursuant  to  section  706(a)(1)  of  the  Act, 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cut-to-length 
cerbon  steel  plate  from  Belgium.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  certain 
cut-to-lengffi  carbon  steel  plate  frnm 
Belgium  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  D^ember  7, 

1992,  the  date  on  whicdi  the  Department 
published  its  preliminary  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  April  6, 1993,  the 
date  on  whicdi  we  instruc:ted  the  U.S. 
Customs  Servic:e  to  discontinue  the 
suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  public:ation  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  cut-to-length  carbon 
steel  plate  made  on  or  after  April  6. 

1993,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  Subsidies  Code,  a  suspension  of 
liquidation  pursuant  to  a  preliminary 
determination  may  remain  in  efieert  no 
longer  than  120  days.  The  120-day 
period  commenced  on  December  7, 
1992,  the  public:ation  date  of  the 
preliminary  determinations  in  these 
investigations  and  was  terminated  on 
April  6, 1993,  Under  this  provision, 
suspension  of  liquidation  may  be 


resumed  cmly  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice.  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  fat  all  entries  of  certain  cut-to- 
length  carbon  steel  plate  in  the  amounts 
indicated  below: 

Country-Wide  Rate — 5.85  Percent  Ad 

Valorem 

Cockerill  Sambre — 25.97  Percent  Ad 

Valorem 

In  accordance  with  section  705(c)(3) 
of  the  Act,  the  Department  hereby 
directs  U.S.  Customs  officers  to 
discontinue  suspension  of  liqmdation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  the  ITC’s 
notice  of  the  negative  final 
determinations  on  all  entries  of  certain 
hot-rolled  carbon  steel  flat  products  and 
certain  cold-rolled  carbon  steel  flat 
products  from  Belgium.  In  addition, 

U.S.  Customs  officers  should  refund  all 
deposits  of  estimated  countervailing 
duties  on  entries  of  certain  hot-rolled 
carbon  steel  flat  products  and  certain 
cold-rolled  carbon  steel  flat  products 
from  Belgium  and  release  all  bonds 
posted  on  this  merchandise. 

-  This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  certain  cut-to-length  carbon  steel 
plate  from  Belgium  pursuant  to  section 
706  of  the  Act  (19  U.S.C.  1671e). 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230,  for  copies  of  an  updated  list 
of  orders  currently  in  effect. 

Scope  of  Order 

The  products  covered  by  this  order, 
certain  cut-to-length  carbon  steel  plate, 
are  outlined  below.  Although  the 
Harmonized  Tarifi  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances:  and  certain  hot- 
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rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 

Included  in  these  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plate. 

Correction  of  Ministerial  Errors 

Petitioners  and  respondents  in  these 
countervailing  duty  investigations 
alleged  that  the  E)epartment  made 
ministerial  errors  in  calculating  the 
subsidy  margin  in  our  flnal 
determinations  pursuant  to  19  CFR 
355.28.  The  Department  has  determined 
to  correct  certain  of  these  alleged  errors 
as  described  below.  For  further 
information,  see  the  July  23, 1993, 
memorandum  from  Susan  H.  Kuhbach 
to  Barbara  R.  Stafford  regarding 
Correction  of  Clerical/Ministerial  Errors 
Made  in  the  Final  Determinations.  This 
memo  is  on  file  in  the  Central  Records 
Unit  (Room  B-099)  of  the  Main 
Commerce  building. 

Specifically,  petitioners  alleged  that 
the  Department  in  computing  whether 
grants  provided  pursuant  to  the  program 
entitled  “Cash  Grants  and  Interest 
Subsidies  under  the  Economic 
Expansion  Law  of  1970”  were  equal  or 
greater  than  0.50  percent  of  a  company’s 
sales,  neglected  to  add  together  grants 
received  in  the  same  year  under  the 
same  program.  We  agree  with 
petitioners  that  we  inadvertently  failed 
to  add  together  grants  received  by  Fabfer 
given  in  the  same  year  under  the  same 
program.  This  change  increases  the 
calculated  subsidy  rate  for  Fabfer  for 
this  program  fi-om  0.46  percent  to  0.49 
percent. 

Petitioners  also  argue  that  the 
Department  made  a  mistake  when 
assigning  a  rate  based  on  best 
information  available  ("BIA”)  for  the 


same  program  to  Cockerill  Sambre.  They 
argue  that,  based  on  the  BIA  hierarchy 
outlined  in  the  final  determinations,  the 
Department  should  have  selected  the 
rate  calculated  for  Fabfer  as  BIA  for 
Cockerill  Sambre.  We  agree  with 
petitioners  that  the  Department 
inadvertently  failed  to  assign  the  correct 
BIA  rate  to  Cockerill  Sambre.  Therefore, 
we  have  assigned  Fabfer’s  rate  as  this 
rate  reflects  the  highest  rate  among 
petitioners’  rates,  other  companies’ 
calculated  rates,  or  previous 
investigation  or  review  rates.  This 
change  increases  the  subsidy  rate  for 
Cockerill  Sambre  for  this  program  from 
0.11  to  0.49  percent. 

Petitioners  note  that  the  Department 
stated  in  its  final  determination  that 
companies  received  a  counteirailable 
benefit  firom  the  receipt  of  government 
assistance  to  pay  early  retirement  costs. 
However,  the  notice  stated  that  no  rate 
was  calculated  for  this  program  because 
the  benefit  amount  was  countervailed 
under  other  programs.  Petitioners  allege 
that  this  benefit  has  not  been  captured 
in  connection  with  any  other  program. 
We  agree  with  petitioners’  allegation. 
After  reviewing  our  calculations,  we 
find  that  for  Fabfer  and  Cockerill 
Sambre,  the  benefits  received  under  this 
program  were  not  included  in  other 
program  calculations.  In  the  final 
determinations,  the  Department 
determined  it  appropriate  to  treat  early 
retirement  grants  as  recurring. 

Therefore,  we  calculated  benefits  for 
these  two  companies  only  for  grants 
received  in  1991.  Based  on  this  change, 
Fabfer’s  rate  for  this  program  has 
changed  from  0.50  to  0.56  percent,  and 
Cockerill  Sambre’s  program  rate  has 
changed  from  0.50  to  0.97  percent. 

Petitioners  allege  that  the  Department 
used  an  incorrect  benchmark  in 
calculating  a  benefit  for  certain  Clabecq 
loans.  They  note  that  although  the 
Department  has  determined  to  use  the 
long-term  benchmark  as  of  the  last  year 
that  the  interest  rate  on  a  particular 
SNCI  loan  is  renegotiated,  petitioners 
state  that  the  Department  verified  that 
the  interest  rates  on  these  loans  had  not 
been  renegotiated.  We  agree  with 
petitioners.  Upon  further  review  of 
Clabecq  verification  exhibits  and  our 
calculations,  we  confirmed  that  no 
significant  changes  (including  any 
interest  rate  revisions)  were  made  to 
these  loans  after  the  date  specified  by 
petitioners.  Consequently,  we  have 
amended  our  calculations  accordingly. 

With  respect  to  the  same  loan 
program,  Clabecq  alleges  that  the 
Department  used  an  incorrect 
benchmark  in  calculating  a  benefit  for  a 
certain  loan.  Specifically,  Clabecq 
asserts  that  the  Department  has  used  as 


a  benchmark  an  average  of  the 
benchmark  interest  rates  for  certain 
years.  Clabecq  notes  that  under  the 
Department’s  methodology,  the 
IDepartment  should  have  used  a  long¬ 
term  fixed  rate  benchmark  as  of  the  last 
renegotiation  date  under  the  variable 
rate  loan  agreement.  We  agree  with 
Clabecq.  Upon  further  review  of  Clabecq 
verification  exhibits  and  our 
calculations,  we  confirmed  that  we 
inadvertently  used  an  incorrect 
benchmark. 

The  overall  effect  resulting  from  the 
two  changes  to  the  loan  program 
described  above  is  that  Clab^q’s 
program  rate  decreases  from  0.37  to  0.12 
percent.  Furthermore,  because  Clabecq ’s 
rate  for  this  program  was  used  as  the 
BIA  rate  for  Cockerill  Sambre,  Cockerill 
Sambre’s  rate  for  this  program  will  also 
change.  It  should  be  noted  that 
Clabecq’s  rate  is  still  the  appropriate 
rate  to  use  as  BIA  based  on  the 
hierarchy  established  in  the  final 
determinations. 

Sidmar  alleges  that  with  respect  to  the 
Sidinvest  calculations,  even  though  the 
Department  stated  in  its  final 
determinations  that  it  intended  to  use 
“Sidmar  Group”  sales  as  the 
denominator  pursuant  to  this  program, 
it  used  only  the  sales  of  Sidmar  plus 
Sidmar’s  related  service  center.  We 
agree  with  Sidmar.  Upon  review  of  our 
calculations,  we  noted  that  we 
inadvertently  failed  to  use  Sidmar 
Group  sales  as  we  outlined  in  the  final 
determinations  notice.  Consequently, 
we  have  amended  our  calculations,  with 
the  result  that  Sidmar’s  rate  for  this 
program  changes  firom  0.99  percent  to 
0.54  percent. 

Petitioners  allege  that  for  the 
Accelerated  Depreciation  tax  program 
the  Department  explicitly  stated  in  its 
final  determination  that  for  Cockerill 
Sambre  it  intended  to  assign  as  BIA  the 
highest  rate  applied  to  the  company  for 
a  tax  program  in  the  1982  investigation. 
Petitioners  note,  however,  that  the 
Department  inadvertently  failed  to 
assign  such  a  rate.  We  agree  with 
petitioners.  Upon  further  review  of  our 
calculations,  we  note  that  a  rate  of  0.40 
percent  should  have  been  assigned  to 
Cockerill  Sambre  for  this  program. 
Therefore,  we  have  amended  our 
calculations  accordingly. 

Petitioners  allege  that  for  two  other 
tax  programs — the  Exemption  of 
Corporate  Income  Taxes  for  Grants 
Received  under  the  1970  Law  and 
Exemption  firom  Real  Estate  Taxes — the 
Department  failed  to  assign  Cockerill 
Sambre  rates  for  these  programs  even 
though  as  BIA  the  company  was  found 
to  have  benefitted  firom  them.  We  agree 
with  petitioners.  For  the  reasons 
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described  above,  we  have  assigned  the 
rate  of  0.40  percent  to  Cockerill  Sambre 
for  these  two  programs.  We  have 
amended  our  calculations  accordingly. 

The  final  margin  percentages  in  this 
notice  reflect  the  recalculations  for 
certain  cut-to-length  carbon  steel  plate 
from  Belgium. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  U.S.C.  1677(9))  and  19  CFR 
355. 2(i),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman  at  (202)  482-2786,  Office  of 
Countervailing  Compliance. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated:  August  11, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-19832  Filed  8-16-93;  8:45  am) 
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[C-451-818] 

Countervailing  Duty  Order  and 
Amendment  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Pia  or  Rick  Herring,  Office  of 
Countervailing  Compliance,  U.S. 
Department  of  Commerce,  Room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW„  Washington,  DC  20230;  telephone 
(202)  482-3691  or  482-2786, 
respectively. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671d(a)),  on  June  21, 
1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determinations  that  producers  or 
exporters  in  Brazil  of  certain  steel 
pr^ucts  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37295,  July  9, 1993).  On  August  9, 1993, 
in  accordance  with  section  705(d)  of  the 


Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  of  its  final  determinations 
regarding  each  of  the  four  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  from  Brazil  are  materially 
injuring  a  U.S.  industry.  The  ITC  also 
determined  that  U.S.  industries  are  not 
materially  injured,  or  likely  to  be 
materially  injured,  by  reason  of  imports 
of  certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Brazil. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  section  1671e), 
the  Department  hereby  directs  U.S, 
Customs  officers  to  assess,  upon  further 
advice  of  the  administering  authority 
pursuant  to  section  706(a)(1)  of  the  Act, 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cut-to-length 
carhon  steel  plate  from  Brazil.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  certain 
cut-to-length  carbon  steel  plate  from 
Brazil  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  December  7, 

1992,  the  date  on  which  the  Department 
published  its  prelimineiry  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  April  6, 1993,  the 
date  on  which  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  cut-to-length  carbon 
steel  plate  made  on  or  after  April  6, 

1 993,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  Subsidies  Code,  a  suspension  of 
liquidation  pursuant  to  a  preliminary 
determination  may  remain  in  effect  no 
longer  than  120  days.  The  120-day 
period  commenced  on  December  7, 
1992,  the  publication  date  of  the 
preliminary  determinations  in  these 
investigations  and  was  terminated  on 
April  6, 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  cash 
deposits  of  5.44  percent  ad  valorem 
from  USIMINAS,  48.64  percent  ad 


valorem  from  COSIPA,  and  23.10 
percent  ad  valorem  from  all  other 
producers  and  exporters,  for  all  entries 
of  certain  cut-to-length  carbon  steel 
plate  from  Brazil. 

In  accordance  with  sections  705(c)(3) 
of  the  Act,  the  Department  hereby 
directs  U.S.  Customs  officers  to 
discontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  ITC’s  notice  of 
the  negative  final  determinations  on  all 
entries  of  certain  hot-rolled  carbon  steel 
flat  products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Brazil.  In  addition,  U.S. 
Customs  officers  should  refund  all 
deposits  of  estimated  countervailing 
duties  on  entries  of  certain  hot-rolled 
carbon  steel  flat  products,  certain  cold- 
rolled  carbon  steel  flat  products,  and 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Brazil  and  release  all 
bonds  posted  on  this  merchandise. 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  certain  cut-to-lenglh  carbon  steel 
plate  from  Brazil  pursuant  to  section 
706  of  the  Act  (19  U.S.C.  1671e). 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099, 

Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230,  for  copies  of  an  updated  list 
of  orders  currently  in  effect. 

Scope  of  Order 

The  products  covered  by  this  order, 
certain  cut-to-length  carbon  steel  plate 
are  described  below.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  order  is  dispositive. 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (f.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  hut  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
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and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numb«^ 
7208.31.0000,  7208.32.0000, 

7208.33.1000. 7208.33.5000, 

7208.41.0000,  7208.42.0000, 

7208.43.0000,  7208.90.0000, 
7210.70.3000, 7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  and  7212.50.0000. 

Induded  in  these  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
secticm  where  sudi  cross-sectimi  is 
achieved  subsequent  to  the  roiling 
process  (i.e.,  prtxlucts  whidi  have  been 
"wmked  after  rolling”) — ^for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  ftom 
these  investigations  is  grarle  X-70  plate. 

CorrectioB  of  Ministerial  Errar 

On  July  12  and  IS,  1993.  respectively, 
petitioners  and  respondents  in  these 
countervailing  duty  investigations, 
alleged  that  the  Department  made 
ministerial  errors  in  calculating  the 
subsidy  rate  in  our  Anal  determinations 
pursuant  to  19  CFR  355.28. 

Specifically,  respondents  contended 
that  the  Depmiment  overstated 
COSIPA’s  ^nefit  from  the  BNDES  loan 
program  because  all  service  payments 
on  BNDES  loans  dtiring  1991  were  the 
result  of  debt  assumption  already 
reflected  as  a  countervailable  equity 
infusion.  We  agree  with  respondent  and 
we  have  reduc^  COSIPA’s  estimated 
net  subsidy  during  the  period  of 
investigation  attribut^le  to  the  BNDES 
loan  program,  from  0.96  percent  to  zero. 
Because  OOSIPA  resum^  service 
payments  in  1992  on  its  outstanding 
Bf^ES  debt,  the  deposit  rate  remains 
unchanged  at  0.66  percent  ad  valorem. 

Respondents  argued  that  the 
Department  overstated  USIMINAS’ 
benefit  from  the  IPl  rebate  program  by 
using  an  incmrect  numerator.  We  agree 
and  have  reduced  USIMINAS’  net 
subsidy  and  deposit  rate  attributable  to 
the  DPI  rebate  program  from  2.00  porcent 
to  1.98  percent  ad  valorem. 

Respondents  contended  that  the 
Departromit  overstated  USIMINAS* 
benefit  from  countervailable  equity 
infusions.  Petitioners  argued  that  the 
Department  understated  OOSIPA ’s 
berofits  from  countervailable  equity 
infusions.  These  «rnnrs  resulted  frtOT:  (a) 
using  exchange  rates  for  the  wrong  dates 
to  convert  the  cruzeiro  values  of  the 
infusions  into  dollar  values;  and,  (b)  two 
instances  where  discount  rates  based  on 
incorrect  dates  were  used  to  allocate  the 
benefits  over  time. 


We  agree  with  both  respondents  and 
petitioners  regarding  the 
afbremention^  clerical  errors.  For 
USIMINAS,  correction  of  these  errors 
reduces  the  net  subsidy  and  deposit  rate 
attributable  to  countervailable  equity 
infusions  from  3.45  percmit  to  3.03 
percent  ad  valorem.  For  COSIPA, 
correction  of  these  errors  increases  the 
net  subsidy  and  deposit  rate  attributable 
to  countervailable  equity  infusions  from 
43.12  percent  to  47.40  percent  ad 
valorem. 

Respondents  argue  that  the 
Departmmit  incorrectly  assunmd  that 
the  equity  infusion  amount  received  in 
each  year  is  fully  absorbed  by  the 
company  each  year.  Thus,  rather  than 
calculate  the  variable  “GAMMA”  by 
taking  the  average  of  the  ratio  of 
allocable  subsidies  received  by  the  firm 
in  each  year  over  the  firm’s  net  worth 
in  that  year,  respcmdents  state  that 
GAMMA  should  be  the  net  present 
value  of  all  remaining  subsidies  in  1991 
divid^  by  the  net  worth  of  USIMINAS 
in  1991. 

We  disagree.  It  is  inappropriate  to 
classify  the  derivation  of  GAMMA  as  a 
ministerial  or  clerical  error. 

Respondents  are  actually  arguing  for  a 
change  in  the  Department’s 
methodology  used  to  measure  the 
proportion  of  the  purchase  price  of  a 
privatized  firm  attributable  to  prim 
subsidies,  and,  as  such,  we  will  not 
address  the  argument  here.  See,  a  July 
23, 1993  memo  from  Barbara  E.  Tillman 
to  Joseph  A.  Spetrini  regarding 
Correction  of  Clerical /Ministerial  Errors 
Made  in  the  Final  Determinations.  This 
memo  is  on  file  in  the  Central  Records 
Unit  (Room  B-099  of  the  Main 
Commerce  building). 

'The  final  duty  deposit  rates  in  this 
notice  reflect  these  recalculations  for 
certain  cut-to-length  carbon  steel  plate 
from  Brazil. 

The  Department  also  received  clericai 
error  allegations  involving  the 
investigations  of  certain  l^-folled 
carbon  steel  flat  products,  certain  cold- 
rolled  carbcHi  steel  flat  products,  and 
certain  corrosion-resistant  carbon  steel 
flat  products.  We  agree  with  some  of  the 
clerical  error  allegations  raised  in  those 
investigations.  Those  allegations  are 
detailed  in  the  above  cited  July  23, 1993 
memorandum.  These  clerical  errors 
caused  the  following  changes  to  the  net 
subsidies  in  those  investigations:  (1)  For 
certain  hot-rolled  carbon  steel  flat 
products,  the  rate  for  USIMINAS 
changed  to  5.08  percent,  the  rate  for 
CSN  dianged  to  31.10  percent,  the  rate 
for  COSIPA  changed  to  48.64  percent, 
and  the  all  other  rate  changed  to  30.25 
percent;  (2)  for  certain  cold-rolled 
carbon  steel  flat  products,  the  rate  for 


USIMINAS  changed  to  5.08  percent,  the 
rate  for  CSN  changed  to  31.10  percent, 
the  rate  for  COSIPA  changed  to  48.64 
percent,  and  the  all  other  rate  changed 
to  22.25  percent;  and  (3)  for  certain 
corrosion-resistant  carbon  steel  flat 
products,  the  country-wide  rate  changed 
to  30.88  percent.  However,  these  clerical 
error  corrections  have  no  eflect  on  this 
order  since  the  FTC  determined  that  U.S. 
industries  are  not  materially  injured,  or 
likely  to  be  materially  injui^,  by  reason 
of  imports  of  certain  hot-rolled  carbon 
steel  flat  products,  certain  cold-rolled 
carbon  steel  flat  products,  and  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Brazil. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  771(9)  of  the  Act  (19 
U.S.C,  section  1677(9))  and  19  CFR 
355.2(i),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman  at  (202)  482-2786.  Office  of 
Countervailing  Compliance. 

This  notice  IS  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C  1671e)  and  19  CFR  355.21. 

Dated:  August  11. 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-19831  Filed  8-16-93;  8.45  am) 
eaUNG  CODE  35YO-OG-4> 


[C-680-8iq 

Countervailing  Duty  Orders  and 
Amendments  to  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Korea 

AXSEHCf:  Import  Administraticm, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Jacqueline  Arrowsmith, 
Office  of  Antidumping  Compliance, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4733. 

Countervailing  Doty  Orders 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671d(a)),  on  June  21, 
1993,  the  Department  of  Commerce  (the 
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Department)  made  its  final 
determinations  that  producers  or 
exporters  in  Korea  of  certain  steel 
products  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37338,  July  9, 1993).  On  August  9, 1993, 
in  accordance  with  section  705(d)  of  the 
Act,  the  U.S.  -International  Trade 
Commission  (ITC)  notified  the 
Department  of  its  final  determinations 
regarding  each  of  the  four  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cold-rolled  carbon 
steel  flat  products  and  certain  corrosion- 
resistant  carbon  steel  flat  products  other 
than  certain  clad  plate  of  0.1875  inch  or 
more  in  thickness  (see  scope  description 
below)  from  Korea  are  materially 
injuring  a  U.S.  industry.  The  ITC  also 
determined  that  U.S.  industries  are  not 
materially  injured,  or  likely  to  be 
materially  injured,  by  reason  of  imports 
of  certain  hot-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  firom  Korea. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  1671e),  the 
Department  hereby  directs  U.S.  Customs 
officers  to  assess,  upon  further  advice  of 
the  administering  authority  pursuant  to 
section  706(a)(1)  of  the  Act, 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cold-rolled  carbon 
steel  flat  products  and  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Korea.  These  countervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  certain  cold-rolled  carbon  steel  flat 
products  and  certain  corrosion-resistant 
carbon  steel  flat  products  other  than 
certain  clad  plate  of  0.1875  inch  or  more 
in  thickness  from  Korea  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  December 
7, 1992,  the  date  on  which  the 
Department  published  its  preliminary 
countervailing  duty  determinations  in 
the  Federal  Register,  and  before  April  6, 
1993,  the  dale  on  which  we  instructed 
the  U.S.  Customs  Service  to  discontinue 
the  suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  cold-rolled  carbon 
steel  flat  products  and  certain  corrosion- 
resistant  carbon  steel  flat  products  made 
on  or  after  April  6, 1993,  and  prior  to 
the  date  of  publication  of  this  order  in 
the  Federal  Register  are  not  liable  for 
the  assessment  of  countervailing  duties. 
In  accordance  with  Article  5,  paragraph 
3,  of  the  GATT  Subsidies  Code,  a 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  remain 
in  effect  no  longer  than  120  days.  The 


120-day  period  commenced  on 
IDecember  7, 1992,  the  publication  date 
of  the  preliminary  determinations  in 
these  investigations,  and  was  terminated 
on  April  6, 1993,  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
depmsit  in  the  amounts  indicated  below: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 3.95 
Percent 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

Country-Wide  Ad  Valorem  Rate — 2.69 
Percent 

In  accordance  with  section  705(c)(3) 
of  the  Act.  the  Department  hereby 
directs  U.S.  Customs  officers  to 
discontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  the  FTC’s 
notice  of  the  negative  final 
determinations  on  certain  hot-rolled 
carbon  steel  flat  products  and  certain 
cut-to-length  carbon  steel  plate  from 
Korea.  In  addition  U.S.  Customs  officers 
should  refund  all  estimated 
countervailing  duties  on  entries  of 
certain  hot-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  and  clad  products  (a 
type  of  corrosion-resistant  carbon  steel 
flat  products)  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness  from  Korea  and 
release  all  bonds  posted  on  this 
merchandise. 

These  determinations  constitute 
countervailing  duty  orders  with  respect 
to  certain  cold-rolled  carbon  steel  flat 
products  and  certain  corrosion-resistant 
carbon  steel  flat  products  from  Korea 
pursuant  to  section  706  of  the  Act  (19 
U.S.C.  1671e).  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-099,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  for  copies  of  an 
updated  list  of  orders  currently  in  effect. 

Scope  of  Orders 

The  products  covered  by  these  orders 
are  certain  cold-rolled  carbon  steel  flat 
products  and  certain  corrosion-resistant 
carbon  steel  flat  products  as  described 
below.  Although  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings  are  provided  for 


convenience  and  customs  purposes,  our 
written  descriptions  of  the  scope  of 
these  proceedings  are  dispositive. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000,  7209.12.0030. 
7209.12.0090,  7209.13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090.  7209.21.0000, 
7209.22.0000,  7209.23.0000. 

7209.24.1000,  7209.24.5000, 
7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.30.1030, 
7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000, 
7211.41.3030,  7211.41.3090, 

7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090, 
7211.49.1030,  7211.49.1090, 

7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 

7217.11.1000,  7217.11.2000, 

7217.11.3000,  7217.19.1000, 

7217.19.5000,  7217.21.1000, 

7217.29.1000,  7217.29.5000, 

7217.31.1000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  is  certain  shadow  mask 
steel,  i.e.,  aluminum-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0.002 
percent,  is  cf  0.003  to  0.012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  flat,  isotropic  surface. 


43754 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Notices 


Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 
These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  g.'^ter  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 

7212.30.5000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 

7215.90.5000,  7217.12.1000, 

7217.13.1000,  7217.19.1000, 

7217.19.5000,  7217.22.5000, 

7217.23.5000,  7217.29.1000, 

7217.29.5000,  7217.32.5000, 

7217.33.5000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  whidi  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  diromium  oxides, 
both  tin  and  lead  ("teme  plate”),  or  both 
chromium  and  chromium  oxides  (“tin- 
free  steel”),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  these  investigations  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  miilim^ers  and  measures  at  least 
twice  the  thickness.  Also  excluded  from 
these  investigations  are  certain  clad 
stainless  flat-rolled  products,  which  are 
three-layered  corrosion-resistant  carbon 


steel  flat-roiled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-roiled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

Correction  of  Ministerial  Error 

On  July  20, 1993,  respondents  in 
these  countervailing  duty  investigations 
alleged  that  the  Department  made 
ministerial  errors  in  calculating  the 
subsidy  rates  in  our  final  determinations 
pursuant  to  19  CFR  355.28. 

Specifically,  respondents  alleged  that 
Union’s  benefit  from  foreign  currency 
loans  was  overstated  because  the 
benefits  from  three  loans  were  double- 
counted.  We  agree  that  the  benefits  from 
one  loan  and  part  of  another  were 
double-counted,  but  disagree  that  there 
was  any  double-counting  with  respect  to 
part  of  one  loan  and  the  third  loan.  We 
have  corrected  the  double-counting  by 
eliminating  the  benefit  calculations 
where  duplicated.  We  also  corrected  the 
inadvertent  omission  of  a  loan  from 
Union’s  benefit  calculation. 

Respondents  also  contended  that 
Union  should  have  received  its  own  rate 
because  it  was  found  to  receive  de 
minimis  subsidies.  We  agree  that  Union 
should  have  received  its  own  rate  based 
on  our  final  determination  that  Union’s 
rate  was  de  minimis.  However,  after 
correcting  the  errors  noted  above, 
including  accounting  for  cme  loan 
omitted  in  the  final  determination. 
Union’s  corrected  rate  is  0.54  percent  ad 
valorem,  which  is  not  de  minimis. 
Therefore,  Union  should  not  receive  its 
own  rate. 

Respondents  alleged  that  Dongbu’s 
long-term  loan  and  bond  benefit  was 
overstated  due  to  the  overstatement  of  a 
bond  amount  in  the  Department’s 
calculations.  We  agree  that  this  bond 
amount  was  overstated.  However,  in 
reviewing  the  calculation  of  Dongbu’s 
benefit,  we  also  determined  that  we 
understated  the  calculated  benefit  from 
pre-1991  fixed-rate  loans.  'Therefore, 
after  correcting  the  bwfid  amount  used 
in  our  calculations  and  using  the  correct 
total  benefit  amount,  the  calculated 
benefit  from  this  program  increased 
from  1.00  percent  ad  valorem  to  1.97 
percent  ad  valorem. 

Respondents  alleged  that  benefits  to 
related  parties  from  the  directed  credit/ 
preferential  access  program  were 
included  in  the  numerator,  but  related- 
party  sales  were  not  included  in  the 
denominator.  We  agree  and  have 
recalculated  the  beimfit  for  POS(X)  and 
Dongkuk  by  including  sales  by  related 
parties.  We  avoided  double-counting  of 
sales  by  eliminating  sales  between  the 
related  parties.  In  Edition,  because  no 


information  was  submitted  concerning 
sales  by  one  firm  related  to  POSCO,  we 
did  not  add  any  amount  to  the 
denominator  for  sales  by  this  related 
party. 

Respondents  alleged  that  the 
Department  incorrectly  included  loans 
from  the  Korea  Export-Import  Bank  in 
calculating  the  benefit  frotn  the  directed 
credit/preferential  access  to  foreign 
loans  program.  We  disagree  that  this 
was  a  ministerial  error.  The  Department 
intended  to  countervail  the  benefits 
frem  these  loans. 

Respondents  alleged  that  there  may  be 
a  clerical  error  in  the  calculation  of  the 
benefits  from  export  tax  reserves, 
because  no  party  commented  on  the 
calculation  as  reflected  in  the 
preliminary  determinations  and  the 
change  in  methodology  for  the  final 
determinations  was  not  suflldently 
explained.  No  clerical  error  was  made. 
We  intended  to  modify  the  calculation 
of  the  benefits  hum  these  expmrt 
programs.  A  further  explanation  of  this 
change  has  been  provided  in  a 
memorandum  of  August  11, 1993,  from 
Holly  A.  Kuga  to  Joseph  A.  Spetrini 
regarding  Corrections  of  Clerical/ 
Ministerial  Errors  Made  in  Final 
Determinations:  Certain  Steel  Products 
from  Korea.  This  memo  is  on  file  in  the 
Central  Records  Unit  (room  B-099  of  the 
main  Commerce  building). 

In  addition  to  the  errors  alleged  by 
respondents,  we  have  found  and 
corrected  four  other  ministerial  errors  in 
the  calculation  of  the  benefits  from  the 
directed  credit/preferential  access  to 
foreign  loans  program. 

(1)  An  incorrect  benefit  amount  for 
one  loan  to  POSCO  was  used  in  our 
calculation  of  ad  valorem  rates. 

(2)  Due  to  data  input  errors,  the 
calculated  benefit  from  Korea  Iron  & 
Steel’s  fixed-rate  pre-1991  loans  was 
incorrect. 

(3)  Also  due  to  data  input  errors,  the 
calculated  benefit  from  Pohang  Coated' 
Steel’s  fixed-rate  pre-1991  loans  was 
incorrect. 

(4)  In  calculating  Dongkuk’s  ad 
valorem  rate  for  the  directed  credit  and 
utility  programs,  we  inadvertently  used 
the  total  sales  figure  from  an  earlier 
questionnaire  response  instead  of  the 
revised  figure  provided  in  Dongkuk’s 
January  19, 1993,  response. 

The  final  subsidy  rates  in  this  notice 
reflect  the  recalculations  f«r  certain 
cold-rolled  carbon  steel  flat  products 
and  certain  corrosion-resistant  steel 
products  from  Korea. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish,  during  the 
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annivers€uy  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  U.S.C.  1677(9))  and  19  CFR 
355. 2(i),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman  at  (202)  482-2786,  Office  of 
Countervailing  Compliance. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated:  August  12, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-19833  Fiied  8-16-93;  8:45  am) 
BILLING  CODE  3510-OS-P 


[C-201-810] 

Countervailing  Duty  Order  and 
Amendment  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norbert  Gannon  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance,  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-3691  or  482-2786, 
respectively.  „ 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671d(a)),  on  June  21, 
1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determinations  that  producers  or 
exporters  in  Mexico  of  certain  steel 
piquets  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37352,  July  9, 1993).  On  August  9, 1993, 
in  accordance  with  sei'rtion  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  of  its  final  determinations 
regarding  each  of  the  four  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  from  Mexico  are  materially 
injuring  a  U.S.  industry.  The  ITC  also 
determined  that  U.S.  industries  are  not 
materially  injured,  or  likely  to  be 
materially  injured,  by  reason  of  imports 


of  certain  corrosion-resistant  carbon  • 
steel  flat  products  from  Mexico. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  1671e).  the 
Department  hereby  directs  U.S.  Customs 
officers  to  assess,  upon  further  advice  of 
the  administering  authority  pursuant  to 
section  706(a)(1)  of  the  Act, 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net'subsidy  on 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  Mexico.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  certain 
cut-to-length  carbon  steel  plate  from 
Mexico  which  were  enter^,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  December  7, 

1992,  the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  April  6, 1993,  the 
date  on  which  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  cut-to-length  carbon 
steel  plate  made  on  or  after  April  6, 

1993,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  Subsidies  Code,  a  suspension  of 
liquidation  pursuant  to  a  preliminary 
determination  may  remain  in  effect  no 
longer  than  120  days.  The  120-day 
period  commenced  on  December  7, 

1992,  the  publication  date  of  the 
preliminary  determinations  in  these 
investigations  and  was  terminated  on 
April  6, 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  of  20.25  percent  ad  valorem  for 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  Mexico. 

In  accordance  with  sections  705(c)(3) 
of  the  Act,  the  Department  hereby 
directs  U.S.  Customs  officers  to 
discontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  FTC’s  notice  of 
the  negative  final  determination  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Mexico.  In  addition 
U.S.  Customs  officers  should  refund  all 
deposits  of  estimated  countervailing 
duties  on  entries  of  certain  corrosion- 
resistant  carbon  steel  flat  products  from 


Mexico  and  release  all  bonds  posted  on 
this  merchandise. 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  certain  cut-to-length  carbon  steel 
plate  frnm  Mexico  pursuant  to  section 
706  of  the  Act  (19  U.S.C  1671e). 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099, 

Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  for  copies  of  an  updated  list 
of  orders  currently  in  effect. 

Scope  of  Order 

The  products  covered  by  this  order 
are  certain  cut-to-length  carbon  steel 
plates  as  described  below.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000, 7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  these  investigations  are  fiat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plate. 
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Correction  of  Ministerial  Error 

On  July  12, 1993,  counsel  for  Altos 
Homos  de  Mexico,  S.A.  de  C.V. 
("AHMSA”)  in  these  countervailing 
duty  investigations  alleged  that  the 
Department  made  two  ministerial  errors 
when  calculating  the  subsidy  rate  in  our 
final  determinations  pursuant  to  19  CFR 
355.28.  On  July  8, 1993,  counsel  for 
Industries  Monterrey  S.A.  de  C.V. 
(“IMSA”)  submitted  two  ministerial 
error  allegations  pursuant  to  19  CFR 
355.28.  On  July  19, 1993,  petitioners 
submitted  an  objection  to  the  ministerial 
allegations  made  by  AHMSA. 

AHMSA ’s  first  allegation  concerns  the 
Department’s  methodology  for 
allocating  the  benehts  of  equity 
infusions/grants  over  time  in  an 
intermittently  hyperinflationary 
environment.  Respondents  allege  that, 
in  using  the  mortgage  based 
methodology  for  amortizing  subsidies 
over  time,  the  Department  did  not 
amortize  principal  in  a  straight  line 
fashion  and,  as  a  result,  the  remaining 
subsidy  balance  was  too  high  at  the  time 
of  privatization.  AHMSA ’s  second 
allegation  concerns  the  calculation  of 
“Gamma”  in  the  privatization 
adjustment.  AHMSA  asserts  that  the 
calculation  of  Gamma,  which  is  a 
simple  average  of  the  amoimt  of 
subsidies  received  in  each  year  divided 
by  the  company’s  net  worth,  was 
“seriously  flawed,  and  leads  to  absurd 
results.”  Petitioners  argue  that  these  are 
not  proper  ministerial  error  allegations 
since  they  relate  to  methodological 
issues.  We  agree  with  petitioners  and 
therefore,  have  made  no  adjustments  to 
the  final  subsidy  rate  calculation. 

IMSA  alleges  that:  (1)  The  peso 
inflation  adjustment  factor  used  in  the 
Bancomext  loan  benefit  calculation  was 
inappropriate  since  the  entire 
calculation  of  the  benefit  is  in  U.S. 
dollars,  and  (2)  the  Department 
mistakenly  included  in  the  Bancomext 
loan  benefit  calculation  an  amount  that 
the  Department  had  verified  should 
have  bmn  deleted  horn  the  relevant  list 
of  Bancomext  loans. 

The  Department  determined  that  it 
was  appropriate  to  use  the  peso 
inflation  adjustment  factor  when 
calculating  the  benefit  to  IMSA  horn  its 
coimtervailable  Bancmext  loans.  The 
inflation  adjustment  factor  is,  therefore, 
part  of  the  Department’s  chosen 
methodology — not  a  ministerial  error. 

IMSA’s  comments  concerning  the 
Bancomext  loan  benefit  calculation 
appear  to  be  correct.  The  Department 
inadvertently  included  in  this 
calculation  an  amount  that  does  not 
represent  a  Bancomext  loan.  As  stated 
on  page  6  of  the  IMSA  verification 


report,  this  item  is  actually  a  letter  of 
credit  and  not  a  Bancomext  loan.  We 
have  recalculated  IMSA’s  total 
Bancomext  loan  benefit  for  the  period  of 
investigation  excluding  the  amount  of 
this  letter  of  credit.  However,  the 
deletion  of  this  amount  in  the 
calculation  has  no  effect  on  either  the 
Bancomext  ad  valorem  rate  (0.36 
percent)  or  IMSA’s  overall  rate  (5.71 
percent). 

The  allegations  of  ministerial  errors 
are  more  fully  discussed  in  a  July  27, 
1993,  memo  from  Barbara  E.  Tillman  to 
Roland  L.  MacDonald  regarding 
Ministerial  Error  Allegations  on  Behalf 
of  Altos  Homos  de  Mexico,  S.A.  de  C.V. 
(“AHMSA”)  and  Industrias  Monterrey 
S.A.  de  C.V.  (“IMSA”). 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  U.S.C.  1677(9))  and  19  CFR 
355.2(i),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman  at  (202)  482-2786,  Office  of 
Countervailing  Compliance. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated:  August  11, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-19834  Filed  8-16-93;  8:45  am) 
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[C-428-817] 

Countervailing  Duty  Orders  and 
Amendment  to  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  M.  Heim,  Ofiice  of 
Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14^  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230;  telephone 
(202) 482-3798. 

Countervailing  Duty  Orders 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 


Act)  (19  U.S.C.  1671d(a)).  on  June  21. 

1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determinations  that  producers  or 
exporters  in  Germany  of  certain  steel 
products  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37315,  July  9, 1993).  On  August  9, 1993, 
in  accordance  with  section  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  of  its  final  determinations 
regarding  each  of  the  four  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products  other 
than  clad  plate  of  0.1875  inch  or  more 
in  thickness  (see  scope  description 
below)  and  certain  cut-to-len^h  carbon 
steel  plate  fi'om  Germany  are  materially 
injuring  U.S.  industries.  The  ITC  also 
determined  that  a  U.S.  industry  is  not 
materially  injured,  or  likely  to  be 
materially  injured,  by  reason  of  imports 
of  certain  hot-rolled  carbon  steel  flat 
products  fi’om  Germany. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  1671e),  the 
Department  hereby  directs  U.S.  Customs 
officers  to  assess,  upon  further  advice  of 
the  administering  authority  pursuant  to 
section  706(a)(1)  of  the  Act, 
countervailing  duties  equal  to  the 
amormt  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products  other 
than  clad  plate  of  0.1875  inch  or  more 
in  thickness  and  certain  cut-to-length 
carbon  steel  plate  firom  Germany.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  certain 
cold-rolled  carbon  steel  flat  products, 
certain  corrosion-resistant  carbon  steel 
flat  products  except  clad  plate  (certain 
clad  products  of  0.1875  inch  or  more  in 
thickness;  see  scope  description  below) 
and  certain  cut-to-length  carbon  steel 
plate  fit)m  Germany  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  December 
7, 1992,  the  date  on  which  the 
Department  published  its  preliminary 
countervailing  duty  determinations  in 
the  Federal  Register,  and  before  April  6. 
1993,  the  date  on  which  we  instructed 
the  U.S.  Customs  Service  to  discontinue 
the  suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosi'on- 
resistant  carbon  steel  flat  products  and 
certain  cut-to-length  carbon  steel  plate 
made  on  or  after  April  6, 1993,  and  prior 
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to  the  date  of  publication  of  this  order 
in  the  Federal  Register  are  not  liable  for 
the  assessment  of  countervailing  duties. 
In  accordance  with  Article  5,  paragraph 
3  of  the  GATT  Subsidies  Code,  a 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  remain 
in  effect  no  longer  than  120  days.  The 
120-day  period  commenced  on 
December  7, 1992,  the  publication  date 
of  the  preliminary  determinations  in 
these  investigations  and  was  terminated 
on  April  6. 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  in  the  amounts  indicated  below; 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  V’alorem  Rate — 0.8.5 
Percent 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

Country-Wide  Ad  Valorem  Rate — 0.60 
Percent 

Certain  Cut-To-Length  C.arbon  Steel 
Plate 

Country-Wide  Ad  Valorem  Rate — 
14.84  Percent 
Ilsenburg — 0.80  Percent 
Preussag — 1.72  Percent 
Percent  Thyssen — 0.51  Percent 
In  accordance  with  sections  705(cK3) 
of  the  Act,  the  Depart.ment  hereby 
directs  U.S.  Customs  officers  to 
di.scontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  the  ITC’s 
•  notice  of  its  negative  final  determination 
regarding  certain  hot-rolled  carbon  steel 
flat  products  from  Germany.  In  addition. 
U.S.  Customs  officers  will  refund  all 
deposits  of  estimated  countervailing 
duties  on  entries  of  certain  hot-rolled 
carbon  steel  flat  products  and  clad 
products  (a  type  of  corrosion-resistant 
carbon  steel  flat  products)  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness 
from  Germany  and  release  all  bonds 
posted  on  this  merchandise. 

These  determinations  constitute 
countervailing  duty  orders  with  respect 
to  certain  cold-rolled  carbon  steel  flat 
products,  certain  corrosion-resistant 
carbon  steel  flat  products  and  certain 
cut-to-length  carbon  steel  plate  from 
Germany  pursuant  to  section  706  of  the 
Act  (19  U.S.C.  1671e).  Interested  parties 
may  contact  the  Central  Records  Unit, 
room  B-099,  Import  Administration. 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  for  copies  of  an 
updated  list  of  orders  currently  in  dffdc*. 

Scope  of  Orders 

The  products  covered  by  these  orders, 
certain  flat-rolled  steel  products, 
constitute  the  following  three  separate 
“classes  or  kinds”  of  merchandise,  as 
outlined  below.  Although  the 
Harmonized  Tariff  Sch^ule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  w'hich  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000,  7209.12.0030, 
7209.12.0090.  7209  13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090,  7209.21.0000, 
7209.22.0000.  7209.23.0000, 

7209.24.1000,  7209.24.5000, 
7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000.  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000.  7211.30.1030. 
7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000, 
7211.41.3030,  7211.41.3090. 

7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090, 
7211.49.1030,  7211.49.1090, 

7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 

7217.11.1000,  7217.11.2000, 

7217.11.3000,  7217.19.1000. 

7217.19.5000,  7217.21.1000, 

7217.29.1000,  7217.29.5000, 

7217.31.1000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 


such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.. 
products  which  have  been  “worked  • 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  is  certain  shadow  mask 
steel,  i.e..  aluminum-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  r.arbon  content  of  less  than  0.002 
percent,  is  of  0.003  to  0.012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  flat,  isotropic  surface. 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thic:kness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000.  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030. 
7212.30.1090,  7212.30.3000, 

7212.30.5000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 

7215.90.5000,  7217.12.1000, 

7217.13.1000,  7217,19.1000, 

7217.19.5000,  7217.22.5000, 

7217.23.5000,  7217.29.1000, 

7217.29.5000,  7217.32.5000, 

7217.33.5000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  (“teme  plate”),  or  both 
chromium  and  chromium  oxides  (“tin- 
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free  steel”),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also  — 
excluded  from  these  investigations  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness.  Also  excluded  from 
these  investigations  are  certain  clad 
stainless  flat-rolled  products,  which  are 
three-layered  corrosion-resistant  carbon 
steel  flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

Certain  Cut-to-Length  Carbon  Steel  Plate 
These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e.. 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;^nd  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  these  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plate. 

Correction  of  Ministerial  Error 

From  July  7  through  20, 1993, 
petitioners  and  respondents  in  these 
countervailing  duty  investigations 
alleged  that  the  Department  made 
ministerial  errors  in  calculating  the 


countervailing  duty  rates  in  our  final 
determinations  pursuant  to  19  CFR 
355.28. 

The  allegations  made  by  all  of  the 
parties  are  fully  discussed  in  the  July 
29, 1993,  Allegations  of  Ministerial 
Errors  memorandum  from  Susan  H. 
Kuhbach  to  Barbara  R.  Stafford.  This 
memorandum  is  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  building).  After  reviewing  all 
of  the  parties’  allegations,  we 
determined  that  we  used  an  incorrect 
sales  frgure  for  Thyssen  Stahl  AG  in  our 
subsidy  calculations.  This  change 
increases  the  calculated  subsidy  rate  for 
certain  cold-rolled  carbon  steel  flat 
products  and  certain  corrosion-resistant 
carbon  steel  flat  products  by  0.01 
percent.  It  also  increases  Thyssen 's 
significantly  different  rate  for  certain 
cut-to-length  carbon  steel  plate  by  0.01 
percent.  We  further  determined  that  we 
used  an  incorrect  benefit  amount  for 
Thyssen  with  respect  to  the  ECSC 
Article  56(2)(b)  Redeployment  Aid 
program. 

The  final  countervailing  duty  rates  in 
this  notice  reflect  the  recalculation  for 
certain  cold-rolled  carbon  steel  flat 
products,  certain  corrosion-resistant 
carbon  steel  flat  products  and  certain 
cut-to-length  carbon  steel  plate  from 
Germany. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  U.S.C.  1677(9))  and  19  CFR 
355. 2(k),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman  at  (202)  482-2786,  Office  of 
Countervailing  Compliance. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated:  August  11, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-19836  Filed  8-16-93;  8:45  am] 
BILUNG  CODE  3S10-DS-P 


[C-401-804] 

Countervailing  Duty  Order:  Certain 
Steel  Products  From  Sweden 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annika  L.  O’Hara  or  Stephanie  L.  Hager, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4198  or  482-5055, 
respectively. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671d(a)).  on  June  21, 
1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determinations  that  producers  or 
exporters  in  Sweden  of  certain  steel 
products  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37385,  July  9, 1993).  On  August  9.  1993, 
in  accordance  with  section  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commi.ssion  (ITC)  notified  the 
Department  of  its  final  determinations 
regarding  each  of  the  two  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  from  Sweden  are  materially 
injuring  a  U.S.  industry.  The  ITC  also 
determined  that  a  U.S.  industry  is  not 
materially  injured,  or  likely  to  be 
materially  injured,  by  reason  of  imports 
of  certain  corrosion-resistant  carbon 
steel  flat  products  from  Sweden, 
Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C.  1671e),  the 
Department  hereby  directs  U.S.  Customs 
officers  to  assess,  upon  further  advice  of 
the  administering  authority  pursuant  to 
sections  706(a)(1)  and  751  of  the  Act, 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  Sweden.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  certain 
cut-to-length  carbon  steel  plate  from 
Sweden  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  December  7, 
1992,  the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  April  6, 1993,  the 
date  on  which  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
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after  the  date  of  publication  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  cut-to-length  carbon 
steel  plate  made  on  or  after  April  6, 

1993,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  GATT  Subsidies  Code,  a 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  remain 
in  effect  no  longer  than  120  days.  The 
120-day  period  commenced  on 
December  7, 1992,  the  publication  date 
of  the  preliminary  determinations  in 
these  investigations,  and  was  terminated 
on  April  6, 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same,  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  of  4.27  percent  ad  valorem  for 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  Sweden. 

In  accordance  with  section  705(c)(3) 
of  the  Act,  the  Department  hereby 
directs  U.S.  Customs  officers  to 
discontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  ITC’s  notice  of 
the  negative  final  determination  on  all 
entries  of  certain  corrosion  resistant 
carbon  steel  flat  products  from  Sweden. 
In  addition,  U.S.  Customs  officers 
should  refund  all  deposits  of  estimated 
countervailing  duties  on  entries  of 
certain  corrosion  resistant  carbon  steel 
flat  products  from  Sweden  and  release 
all  bonds  posted  on  this  merchandise. 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  certain  cut-to-length  carbon  steel 
plate  from  Sweden  pursuant  to  section 
706  of  the  Act  (19  U.S.C.  1671e). 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  for  copies  of  an  updated  list 
of  orders  currently  in  effect. 

Scope  of  Order 

The  product  covered  by  this  order  is 
certain  cut-to-length  carbon  steel  plate 
as  outlined  below.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 


Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  humbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  this  investigation  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
this  investigation  is  grade  X-70  plate. 

Allegation  of  Ministerial  Error 

On  July  21, 1993,  the  respondent  in 
this  countervailing  duty  investigation 
alleged  that  the  E)epartment  made  a 
ministerial  error  in  the  calculation  of 
the  subsidy  margin  in  our  final 
determinations  pursuant  to  19  CFR 
355.28.  Petitioners  did  not  comment  on 
the  respondent’s  allegation. 

Specifically,  the  respondent  alleged 
that  the  Department  did  not  calculate 
the  “grant  cap”  for  the  variable-rate 
structural  loans  and  the  outstanding 
reconstruction  loans  pursuant  to  section 
355.49(d)(3)  of  the  Department’s 
Proposed  Regulations.  We  agree  with 
the  respondent  that  we  inadvertently 
omitted  the  “grant  cap”  calculations 
from  our  calculation  of  the  subsidy 
margin  in  our  final  determinations. 
Pursuant  to  the  respondent’s  allegation, 
we  have  performed  the  “grant  cap” 
calculations  and  have  found  that  the 
benefits  calculated  in  our  final 


determinations  do  not  exceed  the  “grant 
caps”  calculated.  Therefore,  the 
countervailing  duty  rate  in  our  final 
determinations  remains  unchanged  (see 
July  23, 1993  memorandum  from 
Annika  L.  O’Hara  to  Barbara  R.  Stafford 
regarding  Allegation  of  Ministerial  Error 
Made  in  the  Final  Determinations  which 
is  on  file  in  the  Central  Records  Unit). 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversal7  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  section  771(9)  of  the 
Act  (19  U.S.C.  1677(9))  and  19  CFR 
355.2(i),  may  request,  in  accordance 
with  19  CFR  355.22,  that  the 
Department  conduct  an  administrative 
review  of  this  order.  For  further 
information  regarding  administrative 
review  procedures,  contact  Barbara 
Tillman,  Office  of  Countervailing 
Compliance,  at  (202)  482-2786. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated;  August  11, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19837  Filed  8-16-93;  8:45  am] 
BILUNG  CXX>E  3510-OS-P 


IC-427-8101 

Countervailing  Duty  Order  and 
Amendment  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  Osgood  or  Susan  Stnimbel,  Office 
of  Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-0167  or  482-1442, 
respectively. 

Countervailing  Duty  Order 
In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671d(a)),  on  June  21, 
1993,  the  Department  of  Commerce  (the 
Department)  made  its  final 
determinations  that  producers  or 
exporters  in  France  of  certain  steel 
pr^ucts  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37304,  July  9, 1993).  On  August  9, 1993, 


43760 


Federal  Register  /  Vol.  58,  No.  157  /  Tuesday,  August  17,  1993  /  Notices 


in  accordance  with  section  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notiOed  the 
Department  of  its  final  determinations 
regarding  each  of  the  four  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  corrosion-resistant 
caihon  steel  flat  products  other  than 
clad  plate  of  0.1875  inch  or  more  in 
thickness  (see  scope  description  below) 
from  France  are  materially  injuring  a 
U.S.  industry.  The  ITC  also  determined 
that  U.S.  industries  are  not  materially 
injured,  or  likely  to  be  materially 
injured,  by  reason  of  imports  of  certain 
h(^-rolled  carbon  steel  flat  products, 
certain  cold-rolled  carbon  steel  flat 
products,  and  certain  cut-to-length 
carbon  steel  plate  from  France. 

Therefore,  in  accordance  with  section 
706  of  the  Act  (19  U.S.C  1671e),  the 
Department  hereby  directs  U.S.  Customs 
officers  to  assess,  upon  further  advice  of 
the  administering  aufliority  pursuant  to 
section  706(a)(1)  of  the  Act, 
countervailing  duties  equal  to  the 
amoimt  of  the  estimated  net  subsidy  on 
all  entries  of  certain  corrosion-resistant 
carbon  steel  flat  products  from  France. 
These  countervailing  duties  will  be 
assessed  on  all  unliquidated  entries  of 
certain  corrosion-resistant  carbon  steel 
flat  products  other  than  clad  plate  of 
0.1875  inch  or  more  in  thidmess  from 
France  which  were  entered,  or , 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  December  7, 
1992,  the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  April  6, 1993,  the 
date  on  which  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Register. 

Entries  of  certain  corrosion-resistant 
carbon  steel  flat  products  made  on  or 
after  April  6, 1993,  and  priOT  to  the  date 
of  publication  of  this  order  in  the 
Federal  Register  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  GATT  Subsidies  Code,  a 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  remain 
in  effect  no  longer  than  120  days.  The 
1 20-day  period  commenced  on 
December  7, 1992,  the  publication  date 
of  the  preliminary  determinatitms  in 
these  investigations  and  was  terminated 
on  April  6, 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countm^ai  ling  duty  order. 

On  or  after  me  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 


require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  of  15.12  percent  ad  valorem  for 
all  entries  of  certain  corrosion-resistant 
carbon  ^eel  flat  products  from  France. 

In  accordance  with  sections  705(c)(2) 
of  the  Act,  the  Department  hereby 
directs  U.S.  Customs  officers  to 
discontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  the  FTC’s 
notice  of  the  negative  final 
determinations  on  all  entries  of  certain 
hot-rolled  carbon  steel  flat  products, 
certain  cold-rolled  carbon  steel  flat 
products,  and  certain  cut-to-length 
carbon  steel  plate  from  France.  In 
addition,  U.S.  Customs  officers  should 
refund  all  depiosits  of  estimated 
countervailing  duties  on  entries  of 
certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain  cut-to- 
length  carbon  steel  plate  and  clad 
products  (a  type  of  corrosioiv-resistant  ^ 
carbon  steel  flat  products)  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness 
from  France  and  release  all  bonds 
posted  on  this  merchandise. 

This  determination  constitutes  a 
countervailing  duty  order  with  res[>ect 
to  certain  corrosion-resistant  carbon 
steel  flat  products  from  France  pursuant 
to  section  706  of  the  Act  (19  U.S.C. 

§  1671e).  Interested  parties  may  contact 
the  Central  Records  Unit,  itxxn  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Oinstitution  Avenue,  NW.,  Washington, 
E)C  20230,  for  copies  of  an  updated  list 
of  orders  currently  in  effect. 

Scope  of  Order 

The  products  covered  by  this 
investigation  are  certain  corrosion- 
resistant  carbon  steel  flat  products  as 
outlined  below.  Although  the 
Harmonized  Tariff  Sch^ule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 


the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thicJcness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 

7212.30.5000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 

7215.90.5000,  7217.12.1000, 

7217.13.1000,  7217.19.1000, 

7217.19.5000,  7217.22.5000, 

7217.23.5000,  7217.29.1000, 

7217.29.5000,  7217.32.5000, 

7217.33.5000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling’’)— for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  (“teme  plate’’),  or  both 
chromium  and  chromium  oxides  (“tin- 
free  steel’’),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  these  investigations  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness.  Also  excluded  from 
these  investigations  are  certain  clad 
stainless  flat-rolled  products,  which  are 
three-layered  corrosion-resistant  carbon 
steel  flat-rolled  products  less  than  4.75 
millimeters  in  composite  thidcness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

Correction  of  Ministerial  Errm' 

On  July  9, 1993,  petitioners  and 
respondents  in  these  countervailing 
duty  investigations  alleged  that  the 
Department  made  ministerial  errors  in 
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calculating  the  subsidy  margin  in  our 
final  determinations  pursuant  to  19  CFR 
355.28. 

Specifically,  respondents  alleged  that 
the  Department  used  an  incorrect  sales 
figure  in  calculating  the  subsidy  rate 
attributed  to  the  European  Coal  and 
Steel  Community  (EC^)  loans. 
Petitioners  argue  that  this  is  a 
methodological  issue  and  not  a 
ministerial  error.  We  agree  with 
respondents  that  we  inadvertently  used 
an  incorrect  sales  figure  in  allocating  the 
benefit  on  the  ECSC  loans.  This  change 
reduces  the  calculated  subsidy  rate  for 
the  ECSC  loan  program  from  0.16 
percent  to  0.14  percent. 

Both  petitioners  and  respondents 
argue  that  the  Department  made  a 
mistake  in  calculating  the  benefit  arising 
from  unreported  participative  loans.  We 
are  unable  to  provide  their  arguments 
because  they  are  of  a  proprietary  nature. 
However,  their  arguments  are  fully 
discussed  in  a  July  23, 1993  memo  from 
Susan  H.  Kuhbach  to  Barbara  R.  Stafiord 
regarding  Correction  of  Clerical/ 
Ministerial  Errors  Made  in  the  Final 
Determinations.  This  memo  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Comnierce  building). 

After  further  analysis  of  these 
calculations,  we  agree  with  petitioners’ 
assessment  of  the  Department’s 
calculation  methodology  with  respect  to 
this  program.  As  petitioners  noted,  the 
Department  indicated  in  the  final 
determinations  of  these  investigations 
that  the  appropriate  methodology  in  this 
instance  is  to  treat  the  outstanding 
amoimt  of  principal  as  a  zero  rate  short¬ 
term  loan.  Since  we  had  to  resort  to  the 
best  information  available  for  these 
unreported  loans,  we  should  have  used 
a  zero  interest  rate  as  stated  in  our  final 
determinations.  Therefore,  we  revised 
our  calculations  to  determine  the  benefit 
from  these  unreported  loans.  The 
revision  did  not  change  the  calculated 
subsidy  rate  for  the  program  under 
which  the  unreport^  participative 
loans  were  given.  The  subsidy  rate  for 
outstanding  loans  discovered  at 
verification  therefore  remains  at  0.01 
percent. 

Respondents  argue  that  in  its 
calculation  of  the  benefit  attributed  to 
CFDI  loans,  the  Department  neglected  to 
use  the  OECD  benchmark  rates 
submitted  by  them.  Rather,  the 
Department  used  IMF  rates,  which  it 
specifically  stated  it  was  not  going  to 
use.  We  agree  that  we  intend^  to  use 
the  OECD  rates  as  our  benchmark  rather 
than  the  IMF  rates.  We  corrected  our 
inadvertent  error  and  revised  our 
calculations  accordingly. 

Respondents  and  petitioners  also 
argue  that  the  Department  made  other 


adjustments  to  the  CFDI  loans  that  were 
incorrect.  However,  due  to  the 
proprietary  nature  of  these  transactions, 
the  parties’  arguments  are  not  discussed 
in  this  notice.  Please  see  the  memo 
dated  July  23, 1993,  referenced  above, 
for  a  detailed  discussion  of  their 
arguments. 

As  reported  in  the  memo,  we  agreed 
with  some  parts  of  their  arguments  and 
revised  our  calculations  accordingly. 
These  changes  reduced  the  calculated 
subsidy  rate  for  CFDI  loans  from  0.35 
percent  to  0.00  percent. 

The  final  margin  percentage  in  this 
notice  reflects  these  recalculations  and 
amends  our  final  coimtervailing  duty 
determination  of  certain  steel  products 
frrom  France.  This  order  applies  only  to 
certain  corrosion-resistant  carbon  steel 
flat  products  from  France. 

Notice  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  771(9)  of  the  Act  (19 
U.S.C.  1677(9))  and  19  CFR  355.2(i), 
may  request,  in  accordance  with  19  CFR 
355.22,  that  the  Department  conduct  an 
administrative  review  of  this  order.  For 
further  information  regarding 
administrative  review  procedures, 
contact  Barbara  Tillman  at  (202)  482- 
2786,  Office  of  Countervailing 
Compliance. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated:  August  12, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secrefaiy  for  Import 
Administration. 

(FR  Doc.  93-19838  Filed  8-16-93;  8:45  am) 
BILUNO  CODE  3510-OS-P 


[C-460-804] 

Countervailing  Duty  Order:  Certain 
Steel  Products  From  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Hager  or  David  Boyland, 
Office  of  Coimtervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5055  or  482-0588, 
respectively,' 


Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  section  1671d(a)),  on 
June  21, 1993,  the  Department  of 
Commerce  (the  Department)  made  its 
final  determinations  that  producers  or 
exporters  in  Spain  of  certain  steel 
piquets  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (58  FR 
37374,  July  9, 1993).  On  August  9, 1993, 
in  accordance  Mdth  section  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  of  its  final  determinations 
regarding  each  of  the  two  classes  or 
kinds  of  merchandise  covered  in  these 
investigations.  The  ITC  determined  that 
imports  of  certain  cut-to-length  carbon 
steel  plate  frnm  Spain  are  materially 
injuring  a  U.S.  industry.  The  ITC  also 
determined  that  a  U.S.  industry  is  not 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
certain  cold-rolled  carbon  steel  flat 
products. 

Therefore,  in  accordance  with 
sections  706  of  the  Act  (19  U.S.C. 

1671e),  the  Department  hereby  directs 
U.S.  Customs  officers  to  assess,  upon 
further  advice  of  the  administering 
authority  pursuant  to  sections  706(a)(1) 
and  751  of  the  Act  (19  U.S.C.  1675), 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  subsidy  on 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  Spain.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  certain 
cut-to-length  carbon  steel  plate  frnm 
Spain  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  December  7, 

1992,  the  date  on  which  the  Department 
published  its  preliminary  coimtervailing 
duty  determinations  in  the  Federal 
Register,  and  before  April  6, 1993,  the 
date  on  which  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation,  and  on  all 
entries  and  withdrawals  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Rej^ter. 

Entries  of  certain  cut-to-length  carbon 
steel  plate  made  on  or  after  April  6, 

1993,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  liable  for  the 
assessment  of  countervailing  duties.  In 
accordance  with  Article  5,  paragraph  3 
of  the  GATT  Subsidies  Code,  a 
suspension  of  liquidation  pursuant  to  a 
preliminary  determination  may  remain 
in  eflect  no  longer  than  120  days.  The 
120-day  period  commenced  on 
December  7, 1992,  the  publication  date 
of  the  preliminarv  determinations  in 
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these  investigations  and  was  terminated 
on  April  6, 1993.  Under  this  provision, 
suspension  of  liquidation  may  be 
resumed  only  upon  publication  of  a 
countervailing  duty  order  (see,  19  CFR 
3S5.20(c)(I)(ii)). 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  of  36.82  percent  ad  valorem  for 
all  entries  of  certain  cut-to-length 
carbon  steel  plate  from  Spain. 

In  accordance  with  section  705(c)(3) 
of  the  Act,  the  Department  hereby 
directs  U.S.  Customs  ofHcers  to 
discontinue  suspension  of  liquidation 
for  countervailing  duty  purposes  as  of 
the  date  of  publication  of  the  ITC’s 
notice  of  the  negative  final 
determination  on  all  entries  of  certain 
cold-rolled  carbon  steel  flat  products.  In 
addition,  U.S.  Customs  officers  should 
refund  all  deposits  of  estimated 
countervailing  duties  on  entries  of 
certain  cold-rolled  carbon  steel  flat 
products  from  Spain  and  release  all 
bonds  posted  on  this  merchandise. 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  certain  cut-to-length  carbon  steel 
plate  from  Spain  pursuant  to  section 
706  of  the  Act  (19  U.S.C  section  1671e). 
Interested  parties  may  contact  the 
Central  Re^rds  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Comm«x»,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  for  copies  of  an  updated  list 
of  orders  currently  in  effect. 


Scope  of  Order 

The  product  covered  by  this  order  is 
certain  cut-to-length  carbon  steel  plate 
as  outlined  below.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descripticm  of  the 
scope  of  this  proceeding  is  dispositive. 

Certain  Cut-to-Lenglh  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  imder  item  numbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 


7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  this  investigation  is  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
this  investigation  is  grade  X-70  plate. 

N<rtice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1)),  the 
Department  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notice  that  an  interested 
party,  as  defined  in  771(9)  of  the  Act  (19 
U.S.C  1677(9))  and  19  CFR  355.2(i), 
may  request,  in  accordance  with  19  CFR 
355.22,  that  the  Department  conduct  an 
administrative  review  of  this  order.  Fot 
further  information  regarding 
administrative  review  procedures, 
contact  Barbara  Tillman  at  (202)  482- 
2786,  Office  of  Countervailing 
Compliance. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  1671e)  and  19  CFR  355.21. 

Dated:  August  11, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19835  Filed  8-16-93;  8:45  am) 
BILUNO  COOC  3S10-OS-P 
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Development 

Office  of  Assistant  Secretary  for 
Comiminity  Planning  and  Devetopnoent 


24  CFR  Part  570 

Community  Adjustment  and  Economic 
Diversification  Planning  Program;  Special 
Purpose  Grants;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Community  Planning  and 
Development 

24CFR  Part  570 

[Docket  No.  R-03-1625:  FR-0404-P-01] 

Community  Adjustment  and  Economic 
Diversification  Pianning  Program, 
Special  Purpose  Grants 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  (HUD). 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  This  proposed  rule  would 
implement  a  new  program  of  planning 
grants  for  community  adjustment  and 
economic  diversification  activities 
needed  as  the  result  of  the  effects  on 
localities  of  certain  Department  of 
Defense  (DoD)  related  actions,  such  as 
base  closings  or  contract  cancellations. 
Section  801(c)(2)  of  the  Housing  and 
Community  E)evelopment  Act  of  1992 
added  a  new  section  107(b)(6)  to  the 
Housing  and  Community  Development 
Act  of  1974  to  authorize  these  special 
purpose  planning  grants  to  units  of 
general  government  in  nonentitlement 
areas. 

DATES:  Comments  must  be  submitted  on 
or  before  September  16, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 

Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  week  days  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Selvaggi,  Deputy  Director,  Office 
of  Technical  Assistance,  room  7214, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202) 
708-2090  or  (TDD)  (202)  708-4594. 
(These  are  not  toll  bee  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520)  by  the  Office  of  Management  and 


Budget  (OMB)  and  have  been  assigned 
OMB  control  number  2535-0084. 

Background 

Cong^ssional  Initiative 

On  October  28, 1992,  the  President 
signed  into  law  the  Housing  and 
Commimity  Development  Act  of  1992 
(Pub.  L.  102-550)  (HCD  Act  of  1992).  In 
section  801(c)(2)  of  this  law.  Congress 
added  a  section  107(b)(6)  to  the  Housing 
and  Community  Development  Act  of 
1974  (42  U.S.C.  5307(b)(6))  (HCD  Act  of 
1974)  to  authorize  grants  for  planning 
commimity  adjustment  and  economic 
diversification  activities  under  any  of 
four  criteria:  (1)  The  proposed  or  actual 
establishment,  realignment  or  closing  of 
a  military  installation,  (2)  the 
cancellation  or  termination  of  a 
Department  of  Defense  (DoD)  contract  or 
the  failure  to  proceed  with  an  approved 
major  weapon  system  program,  (3)  a 
publicly  announced  planned  major 
reduction  in  DoD  spending  that  would 
directly  and  adversely  affect  a  unit  of 
general  government,  and  will  result  in 
the  loss  of  1,000  or  more  full-time  DoD 
and  contractor  employee  positions  over 
a  five-year  period  in  the  unit  of  general 
government  and  the  surrounding  area, 
or  (4)  the  Secretary  (in  consultation  with 
the  Secretary  of  Defense)  determines 
that  an  action  described  in  1,  2,  or  3  is 
likely  to  have  a  direct  and  significant 
adverse  consequence  on  the  unit  of 
general  local  government. 

The  statutory  featiues  of  this  program 
are:  (1)  The  provision  of  assistance  for 
planning,  but  not  for  implementation,  of 
community  adjustments  and  economic 
diversification  activities,  (2)  limitation 
of  assistance  to  units  of  general 
government  in  nonentitlement  areas; 
i.e.,  in  an  area  which  is  not  a 
metropolitan  city  or  part  of  an  urban 
county  or  Indian  Tribe  under  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
and  (3)  the  four  defined  criteria  that 
trigger  eligibility  for  assistance.  These 
criteria  closely  parallel  the  criteria  in  10 
U.S.C.  2391,  Military  Base  Reuse 
Studies  and  Community  Planning 
Assistance,  which  trigger  assistance 
available  from  the  DoD  for  both  advance 
adjustment  planning  and 
implementation  of  adjustment  and 
economic  diversihcation  activities. 

The  Congress  further  directed  HUD  to 
issue  a  proposed  rule  within  60  days 
and  a  final  rule  within  120  days  of 
enactment  of  the  authorizing  HCD  Act 
of  1992.  Because  the  Department  has  not 
been  able  to  meet  these  deadlines,  the 
period  for  public  comment  on  this 
proposed  rule  is  being  reduced  to  30 


days,  to  facilitate  the  production  of  a 
more  timely  final  rule. 

With  respect  to  funding  for  this 
program,  HUD  anticipates  allocation  of 
about  one  million  dollars  for  FY  1993 
from  funds  available  under  sec.  107  of 
the  HCD  Act  of  1974. 

Replication  With  DoD  Adjustment 
Planning  Assistance 

-  After  consultation  with  DoD’s  Office 
of  Economic  Adjustment,  HUD 
confirmed  that  its  new  planning  grant 
program,  although  limited  to  assisting 
nonentitlement  communities,  closely 
replicates  the  community  adjustment 
planning  assistance  available  from  DoD 
under  10  U.S.C.  2391(b).  (Section 
2391(b)).  Under  that  program,  DoD  may 
award  grants  to  States  and  local 
governments  to  plan  community 
adjustments  and  economic 
diversification  activities. 

Section  2391(b)  was  recently 
amended  by  section  4301  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993  (Pub.  L.  102^84, 
approved  October  10, 1992)  to  add  a 
fifth  criterion  to  four  others,  any  of 
which  trigger  eligibility  to  apply  for 
adjustment  planning  grants:  (1)  The 
proposed  or  actual  establishment, 
realignment,  or  closure  of  a  military 
installation;  (2)  cancellation  or 
termination  of  a  DoD  contract,  (3)  a 
publicly  announced  planned  major 
reduction  in  DoD  spending  that  would 
directly  and  adversely  affect  a 
community,  (4)  encroachment  by  a 
civilian  community  on  a  military 
installation,  or  (5)  closure  or 
significantly  reduced  operations  of  a 
defense  facility  as  the  result  of  the 
merger,  acquisition,  or  consolidation  of 
the  defense  contractor  operating  the 
defense  facility.  DoD  criteria  1,  2,  and  3 
are  indentical  to  HUD’s  criteria  1,2,  and 
3. 

With  respect  to  funding  for  the  DoD 
section  2391(b)  adjustment  planning 
program,  HUD  understands  that  some 
$29.9  million  is  currently  available.  DoD 
also  indicates:  (1)  That  it  awards 
planning  adjustment  grants  within  the 
context  of  extensive  on-site  visitation; 
extensive  community.  State,  and  private 
sector  consultation;  and  thorough  DoD 
review  and  analysis,  and  (2)  that  this 
process  may  extend  over  several  years, 
depending  on  the  complexity  of  the 
DoD-generated  impacts  and  the 
community’s  ability  to  develop  capacity 
to  plan  for,  as  distinguished  from 
adjusting  to,  these  impacts. 

Federal  Interagency  Coordination 

HUD  proposes  to  administer  the 
section  107(b)(6)  planning  grant 
program  in  coordination  with  long- 
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standing  and  extensive  Federal  agency 
programs  and  arrangements  in  support 
of  DoD-impacted  ccmimunittes. 

The  Present’s  Economic  Adjustment 
Committee  (EAC),  estabiidied  in  1970 
and  amended  most  recently  by 
Executive  Order  12788  of  |anuary  IS, 
1992,  is  composed  of  23  Federal 
agencies,  including  HUD,  and  is  chaired 
by  the  Secretary  of  Defense.  The  EAC 
coordinates  Federal  interagency  policy 
and  {xogram  operations  with  reflect  to 
assisting  communities  to  develop 
strategies  and  take  actirms  to  adjust  to 
DoD-generated  impacts  and  to  (hversify 
local  economies. 

Most  recently,  the  EAC  has  focused 
on  coordinating  Federal  assistance  to 
the  communities  a^ected  by  the  1991 
Military  Base  Closure  and  Realigmnent 
Commission’s  final  list  reconunending 
43  military  bases  for  closure  and  28  fcH' 
realignment  With  the  end  of  the  Cold 
War  and  omsequent  dowirsizing  of  the 
defense  industry,  there  will  be 
additioiral  and  substantial  cmnmunity 
impacts.  Additional  need  for 
conununity  adjustment  planning  and 
economic  diversificatitHi  is  certain  to  be 
a  near  term  concern  of  the  EAC 

Under  the  aegis  of  the  EAC.  the  DoD’s 
Office  of  Economic  Adjustment  (DoD- 
C£A)  administers  niunerous  assistance 
programs:  Military  Base  Reuse  Studies 
(Sectkm  2391(a));  Conurumity 
Adjustment  Plaiming  (Section  2391(b)); 
Economic  Adjustment  through  the 
Department  of  Commm^'s  Eccmoaiic 
Development  Administration  (DoC- 
EDA)  (Sectirm  4103);  Adjustnaent  for 
Employees  (Sectkm  4201);  Defense 
Conversitm  Adjustmmit  (Section  4203); 
Small  Business  Loans  (Section  4301); 
and  Eiqrort  Finandi^  for  Firms 
Formerly  Eogiged  in  Defense 
ProducticMi  (Sei^on  4303). 

DoD  coordinates  closely  with  the 
DoC-EDA.  DoD  appropriatkms  Ads 
ciurently  provide  iat  the  transfer  of  $50 
million  to  DoC-Q3A  to  implement 
adjustment  projects  and  eccmomic 
diversification  activities,  after  they  have 
been  planned.  Pursuant  to  the  January 
27. 1992,  Memorandum 
Understanding  between  Dd>-OEA  mid 
DoC-EDA,  DoD  is  responsible  for 
providing  adjustment  planning 
assistance  and  DoC-03A  is  responsible 
fm  funding  projects  that  implmimnt 
community  adjustment  and  economk: 
diversification.  The  agencies  cocH^nate 
fully  in  reviewing  applications  for 
planning  and  implemeatetum 
assistance. 

Ekk)  and  the  Small  Business 
Administration  also  have  a 
Mmnorefidum  of  Understanding  to 
coordinate  the  provisioa  ct  sm^ 
business  loans  and  export  financing  in 


support  of  community  adjustment  and 
eoreicanic  diversification. 

HUD  Administrative  Policy  for  Sec. 
107(b)(6)  Planning  Assistance 

In  order  to  provide  clear  guidance  to 
eligible  nonentitlement  area  applicants, 
distinguish  the  type  of  plaiming 
assistance  available  from  HUD  and  from 
DoD,  and  minimize  waste  of  public 
funds  through  duplicative  projects. 

HUD  proposes  to  award  section 
107(b)(6)  planning  assistance  according 
to  the  following  policies. 

(1)  Recognizing  the  extensive  multi¬ 
year  process  used  by  DoD  to  develop 
local  capacity  to  plan  before  it  mak^ 
grants  for  foil-scale  plmmii^  HUD  will 
give  priority  to  applicants  seeking  to 
undertake  startup  “initial”  planning 
activities  that  will  enable  the  applicants 
to  qualify  more  speedily  for  Dc^  full- 
scale  plaiming  assistance. 

(2)  HUD  will  not  fimd  site  planning, 
architectural  and  engineering  studies, 
feasibility  and  cost  aimlyses  and  similar 
planning  for  specific  projects,  because 
assistance  for  such  project  planning  is 
avail^le  frmn  EDA  pursuant  to  its 
memo  of  understanding  %vith  DoD  dated 
January  27, 1992. 

(3)  HUD  will  encourage  applicants  for 
its  plaiming  grants  to  give  appropriate 
local  priority  to  plaiming  for  housing, 
including  shelter  for  the  homeless,  and 
for  adjusting  to  economic  or  fiscal 
impacts  on  the  community.  These  types 
of  planning  will  often  complement,  or 
fill  in.  the  foil  range  of  planning  topics 
usually  funded  by  DoO. 

(4)  HUD  will  encoun^  applicants  to 
coordinate  fully  any  plaiming  assisted 
under  this  pro^am  with  the  strategies 
and  activities  of  relevant  State 
designs^ed  enterprise  zones,  and  of 
Federal  miterprise  zones,  when  enacted. 

(5)  HUD  wOl  not  fund  Base  Re-uae 
Studies  (»*  demonstration  planning 
activities  intended  to  evolve  new 
planning  techniques  for  impacted 
communities  bemuse  assistance  is 
available  from  DoD  Ccv  these  purposes. 

(6)  Consistent  with  Executive  Order 
12788  of  January  15, 1992  governing  the 
President’s  Economic  Adjustment 
Conunittee,  HUD  will  secure  advisory 
reviews  of  all  sectkm  107(bM6) 
applications  by  DoD’s  Office 
Economic  Assistance. 

(7)  In  view  of  the  high  dollar-volume 
of  prior  plaiming  assistance  awarded  by 
DoD  to  impacted  communities,  the 
current  availability  of  some  $29.9 
million  for  additkMial  Dtrf)  plaiming 
assistance,  and  the  stmutory  limitation 
to  assist  only  nonentitlement  areas, 
HUD  proposes  to  allocate  ioitially  up  to 
$1  million  for  section  107(bX6)  grai^ 
Assuming  «  ^ant  range  of  $75,000  to 


$100,000  for  startup  planning,  an 
estimated  10-15  awards  would  be  made. 
HUD  would  issue  a  notice  anmtally 
aimouiKang  the  amount  of  funding 
avail^le  this  program. 

(8)  ^nce  these  grants  are  to  provide 
initial  planning  assistance  to  address 
promptly  the  circumstances  facing 
afiected  localities  but  beyond  their 
control,  HUD  proposes  to  award  secticm 
107(b)(6)  assistance  on  a 
noncompetitive  basis.  1116  proposed 
rule  would:  (a)  Provide  for  open 
submission  of  applicatioas.  or  referrals 
from  DoD,  throughout  the  fiscal  year; 
aiul  (b)  specify  the  submission 
requirements  and  the  factors  HUD 
would  use  to  qualify  applicants  for 
funding. 

HUD  considered,  but  discarded,  two 
other  administrative  aj^roaches.  First, 
operating  a  routine  competitive  program 
yearly,  or  even  quarterly,  would  impose 
unnecessary  delay  on  communities 
needing  to  respond  quickly  to  suddenly 
aimounced  DoD  or  defense  facility 
actions,  such  as  contract  cuioellalions 
or  plant  closings.  Second,  transferring 
program  responsibilitv  and/or  funds  to 
DoD  from  HUD  would  not  be  responsive 
to  Congressional  intent  HUD  th^fore 
proposes  to  administer  ffia  program,  on 
a  noncmnpetitive  basis,  but  clo^y 
coordiiuked  with  Dcd).  in  order  to  be 
fully  responsive  to  potmitial  applfomits. 

IflJD  proposes  to  assess  the  initial 
year  of  program  experience  azul 
applicant  demand,  and  then  detennine 
whether  to  continua  the  proposed 
approach,  including  the  lev^  of 
funding,  or  to  develop  other  approaches 
more  bi^fidal  to  potential  rmplicants. 

Given  the  60-day  mandate  by  the 
Congress  to  issue  this  proposed  rule, 
HUD  has  consulted  primly  only  the 
DoD-OEA  and  the  IX>C-EDA.  The^ore 
HUD  IU2W  invites  comments  on  this 
proposed  rule  from  other  Federal 
agencies;  State  agencies  administering 
the  Small  Cities  Conununity 
Development  Blodi;  Grant  program  on 
behalf  of  nonentitlement  areas;  units  of 
general  government  that  are  potential 
applicants;  businesses,  corporations,  or 
associations  involved  in  the  defense 
industry;  or  any  other  interested  pcuty. 

Other  Matters 

Regulatory  Impact  Analysis 

This  rule  does  not  constitute  a  “majoi 
rule”  as  that  term  is  defined  in  sectica 
1(b)  of  the  Execntire  Order  on  Fedreal 
Regulations  issued  by  the  President  on 
FetHTuary  17, 1961.  An  aialysis  of  tire 
rule  indicates  that  it  does  not  (1)  have 
an  annu^  effisct  on  the  eccmomy  of  $10U 
million  or  more;  (2)  cause  a  major 
increase  in  costs  ch’  prices  for 
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consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  efiect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Officer  imder  Executive 
Order  12606,  the  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  involves  assistance  for  units  of 
general  local  government  in 
nonentitlement  areas  for  planning 
community  adjustments  and  economic 
diversification  as  a  result  of  DoD- 
generated  impacts,  and  should  have  no 
direct  efiect  on  family-related  issues  and 
concerns. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Ofiicial  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationships 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  While  this  rule 
would  provide  funding  directly  to  units 
of  general  local  government  in 
nonentitlement  areas,  the  Department 
believes  that  there  exists  ample  access 
by  State  and  local  governments  to  make 
their  views  known  to  the  Department  in 
a  timely  and  efiective  manner.  The  rule 
will  provide  for  State  coordination  by 
imits  of  general  local  government  in 
nonentitlement  areas  on  eligible 
commxmity  adjustment  and  economic 
diversification  activities  planning. 

Environmental  and  Intergovernmental 
Review 

A  Finding  of  No  Significant  Impact 
with  regard  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environment  Policy  Act  of 
1969, 42  U.S.C.  4321.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276, 451  Seventh 
Street,  SW.,  Washington,  DC  20510. 


The  intergovernmental  review  set 
forth  in  Executive  Order  12372  shall  be 
accomplished  by  the  units  of  general 
local  government  in  nonentitlement 
areas  through  State  coordination  of  each 
proposed  activity. 

Regulatory  Flexibility  Act 

TJie  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C., 
605(b),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  planning  assistance  awards  that 
will  be  based  on  this  rule  would  be  used 
by  imits  of  general  local  government  in 
nonentitlement  areas  for  community 
adjustment  and  economic 
diversification  activities  planning  as  a 
result  of  military  base  closures,  or 
contract  cancellations. 

Semiannual  Agenda 

This  rule  was  not  listed  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  listing  for 
this  rule. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 

Community  Development  block  grants. 
Grant  programs — ^housing  and 
commimity  development.  Grant 
programs---education,  Guam.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Northern 
Mariana  Islands,  Pacific  Islands  Trust 
Territory,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Student 
Aid,  Virgin  Islands. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  24  CFR  part  570  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  part  570 
would  be  revised  to  read  as  follows: 

,  Authority:  42  U.S.C.  3535(d)  and  5300-  • 
5320. 

2.  Section  570.401  would  be  added,  to 
read  as  follows: 

§  570.401  Community  adjustment  and 
economic  diversification  pianning 
assistance. 

(a)  General. — (1)  Purpose.  The 
purpose  of  this  program  is  to  assist  units 
of  general  local  government  in 


nonentitlement  areas  to  undertake  the 
planning  of  community  adjustments  and 
economic  diversification  activities,  in 
response  to  physical,  social,  economic 
or  governmental  impacts  on  the 
communities  generated  by  the  actions  of 
the  Department  of  Defense  (DoD) 
defined  in  paragraph  (a)(2)  of  this 
section. 

(2)  Impacts.  Funding  under  this 
section  is  available  only  to  communities 
affected  by  one  or  more  of  the  following 
DoD-related  impacts: 

(i)  The  proposed  or  actual 
establishment,  realignment,  or  closure 
of  a  military  installation; 

(ii)  The  cancellation  or  termination  of 
a  DoD  contract  or  the  failure  to  proceed 
with  an  approved  major  weapon  system 
program; 

(iii)  A  publicly  announced  planned 
major  reduction  in  DoD  spending  that 
would  directly  and  adversely  affect  a 
unit  of  general  local  government  and 
result  in  the  loss  of  1,000  or  more  full¬ 
time  DoD  and  contractor  employee 
positions  over  a  five-year  period  in  the 
unit  of  general  local  government  and  the 
surrounding  area;  or 

(iv)  The  Secretary  of  HUD  (in 
consultation  with  ffie  Secret^  of  DoD) 
determines  that  an  action  described  in 
paragraphs  (a)(2)(i-iii)  of  this  section  is 
likely  to  have  a  direct  and  significant 
adverse  consequence  on  the  unit  of 
general  local  government. 

(3)  Form  ofawards.  Planning 
assistance  will  be  awarded  in  the  form 
of  grants. 

(4)  Program  administration.  HUD  will 
publish  in  the  Federal  Register  early  in 
each  fiscal  year  the  amount  of  funds  to 
be  available  for  that  fiscal  year  for 
awards  under  this  section.  HUD  will 
accept  applications  throughout  the 
fiscal  year,  and  will  review  and  consider 
for  funding  each  application  according 
to  the  threshold  and  qualifying  factors 
in  paragraphs  (f)  and  (g)  of  this  section. 

(b)  Definitions.  In  addition  to  the 
definitions  in  §  570.3  of  this  part,  the 
following  definitions  apply  to  this 
section: 

(1)  Adjustment  planning.  Generally, 
developing  plans  and  proposals  in 
direct  response  to  contraction  or 
expansion  of  the  local  economy,  or 
changes  in  the  physical  development  or 
the  social  conditions  of  the  community, 
resulting  from  a  DoD-generated  impact. 
Typically,  this  planning  includes  one  or 
more  of  the  following  tasks:  collecting, 
updating,  and  analyzing  data; 
identifying  problems;  formulating 
solutions;  proposing  long-  and  short¬ 
term  policies;  recommending  public- 
and  private-sector  actions  to  implement 
community  adjustments  and  economic 
diversification  activities;  securing 
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citizen  involvement;  and  coordinating 
with  Federal,  State,  and  local  entities 
with  respect  to  the  DoD-related  impacts. 

(2)  Community  adjustment.  Any 
proposed  action  to  change  the  physical, 
economic,  or  social  infrastructure 
within  the  jurisdiction  or  surrounding 
area,  directly  and  appropriately  in 
response  to  the  DoD-generated  impact. 

(3)  Contract,  (i)  Any  defense  contract 
in  an  amount  not  less  than  $5  million 
(without  regard  to  the  date  on  which  the 
contract  was  awarded):  and 

(ii)  Any  subcontract  that  is  entered 
into  in  connection  with  a  contract 
(without  regard  to  the  effective  date  of 
the  subcontract)  and  involves  not  less 
than  $500,000. 

(4)  Defense  facility.  Any  private 
facility  producing  goods  or  services 
pursuant  to  a  defense  contract. 

f  5)  DoD.  The  Department  of  Defense. 

(6)  Economic  diversification  activities. 
Any  public  or  private  sector  actions  to 
change  the  local  mix  of  industrial, 
commercial,  and  service  sectors,  or  the 
mix  of  business  ventures  within  a 
sector,  that  are  intended  to  mitigate 
decline  in  the  local  economy  resulting 
from  DoD-generated  impacts  or,  in  the 
case  of  expansion  of  a  military 
installation  or  a  defense  facility,  that  are 
intended  to  respond  to  new  economic 
growth  spawned  by  that  expansion. 

(7)  Military  installation.  Any  camp, 
post,  station,  base,  yard,  or  other 
jurisdiction  of  a  military  department 
that  is  located  within  any  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or 
Guam. 

(8)  Realignment.  Any  action  that  both 
reduces  and  relocates  functions  and 
civilian  personnel  positions,  but  does 
not  include  a  reduction  in  force 
resulting  from  workload  adjustments, 
reduced  personnel  or  funding  levels,  or 
skill  imbalances. 

(9)  Section  107  means  section  107  of 
the  Housing  and  Commimity 
Development  Act  of  1974,  42  U.S.C. 
5307.  Section  107(b)(6)  was  added  by 
section  801  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992). 

(10)  Section  2391(b).  The  Department 
of  Defense  adjustment  planning  program 
as  set  out  in  10  U.S.D.  2391(b). 

(11)  Small  Cities  CDBG  Program.  The 
Community  Development  Blodc  Grant 
program  for  nonentitlement  areas  in 
which  the  States  have  elected  not  to 
administer  available  program  funds.  The 
regulations  governing  this  program  are 
set  out  in  subpart  F  of  this  part. 

(12)  Surrounding  area.  Tne  labor 
market  area  as  defined  by  the  Bureau  of 
Labor  Statistics  that: 


(i)  Includes  all  or  part  of  the 
applicant’s  jurisdictions;  and 

(ii)  Includes  additional  areas  outside 
the  jurisdiction. 

(c)  Eligible  applicants.  Any  unit  of 
general  local  government,  excluding 
units  of  general  government  that  are 
entitlement  cities  or  are  included  in  an 
urban  county. 

(d)  Eligible  activities.  Activities 
eligible  for  adjustment  planning 
assistance  include,  generally: 

(1)  Initial  assessments  and  quick 
studies  of  physical,  social,  economic, 
and  fiscal  impacts  on  the  community; 

(2)  Preliminary  identification  of 
potential  public  and  private  sector 
actions  needed  for  the  commimity  to 
initiate  its  response; 

(3)  If  timely,  modification  of  the 
applicant’s  current  comprehensive  plan 
or  any  functional  plan,  such  as  for 
housing,  including  shelter  for  the 
homeless,  or  for  transportation  or  other 
physical  infrastructure; 

(4)  If  timely,  modification  of  the 
applicant’s  current  economic  plans  and 
programs,  such  as  for  business 
development,  job  training,  or  industrial 
or  commercial  development; 

(5)  Preparation  for  and  conduct  of 
initial  community  outreach  activities  to 
begin  involving  local  citizens  and  the 
private  sector  in  planning  for 
adjustment  and  diversification; 

(6)  Environmental  reviews  related  to 
DoDi-related  impacts; 

(7)  Initial  identification  of  and 
coordination  with  Federal,  State  and 
local  entities  that  may  be  expected  to 
assist  in  the  community’s  adjustment 
and  economic  development;  and  with 
State-designated  enterprise  zones,  and 
Federally-designated  enterprise  zones, 
when  enacted. 

(8)  Any  other  plaiming  activity  that 
may  enable  the  community  to  organize 
itself,  establish  a  startup  capacity  to 
plan,  propose  specific  plans  and 
programs,  coordinate  with  appropriate 
public  or  private  entities,  or  qualify 
more  quii^y  for  the  more  substantial 
planning  assistance  available  finm  DoD. 

(e)  Ineligible  activities.  Activities 
ineligible  for  adjustment  planning 
assistance  are; 

(1)  Comprehensive  community 
planning. 

(2)  Base  re-use  planning. 

(3)  Site  planning,  architectural  and 
engineering  studies,  feasibility  and  cost 
analyses  and  similar  planning  for 
specific  projects  to  implement 
community  adjustment  or  economic 
diversification. 

(4)  Planning  by  communities  which 
are  encroaching  on  military 
installations. 


(5)  Demonstration  planning  activities 
intended  to  evolve  new  planning 
techniques  for  impacted  communities. 

(6)  Any  plaiming  activity  proposed  to 
supplement  or  replace  planning  that  has 
been  or  is  being  assisted  by  the  DoD  Sec. 
2391(b)  adjustment  planning  program. 

(7)  Any  other  planning  activity  the 
purpose  of  whidi  is  not  demonstrably  in 
direct  response  to  a  DoD-related  impact 
triggered  by  the  four  criteria  specified  in 
paragraph  (a)(2)  of  this  section. 

(f)  Threshold  requirements.  No 
application  will  qualify  for  funding 
unless  it  meets  the  following 
requirements: 

(1)  Verification  by  HUD  that  the 
applicant  is  a  unit  of  general 
government  in  a  nonentitlement  area. 

(2)  Verification  by  HUD  and  DoD  that 
a  triggering  event  described  in 
paragraph  (a)(2)  of  this  section  has 
occurred. 

(3)  With  respect  to  communities 
affected  by  the  49  base  closings  and  28 
realignments  listed  by  the  1991  Base 
Closure  and  Realignment  Commission, 
verification  by  DoD  that  it  has  provided 
no  prior  funding  and  that  the  applicant 
may  benefit  firom  startup  planning 
assistance  fit>m  HUD. 

(4)  Determination  by  HUD  that  the 
proposed  planning  activities  are 
eligible. 

(5)  Determination  by  HUD  that  the 
submission  requirements  in  paragraph 
(h)  of  this  section  have  been  satisfied. 

(g)  Qualifying  factors.  HUD  will  make 
funding  decisions  on  qualified 
applications  on  the  basis  of  the  factors 
listed  below,  in  the  order  of  such 
applications  received,  while  program 
funds  remain  available.  HUD  will  also 
request  and  consider  advice  fi-om  DoD’s 
Office  of  Economic  Assistance 
concerning  the  relative  merits  of  each 
application. 

(1)  The  adequacy  of  the  applicant’s 
initial  assessment  of  actual  or  probable 
impacts  on  the  community  and  the 
surrounding  area; 

(2)  The  adequacy  and  appropriateness 
of  the  startup  planning  envisioned  by 
the  applicant  in  response  to  the  impacts; 

(3)  The  type,  extent,  and  adequacy  of 
coordination  that  the  applicant  has 
achieved,  or  plans  to  achieve,  in  order 
to  undertake  planning  for  community 
adjustment  and  economic 
diversification. 

(4)  The  cost-effectiveness  of  the 
proposed  budget  to  carry  out  the 
planning  work  envisioned  by  the 
applicant; 

(5)  The  capability  of  the  organization 
the  applicant  proposes  to  do  the 
plzmning; 
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(6)  The  credentials  and  experience  of 
the  key  staR  the  applicant  proposes  to 
do  the  planning: 

(7)  The  presence  of  significant  private 
sector  impact,  as  measured  by  the  extent 
to  which  the  DoD-generated  impact  is 
projected  to  decrease  or  increase  the 
employment  base  by  10%  or  more: 

(8)  llie  presence  of  significant  public 
sector  impact,  as  measured  by  the  extent 
to  which  the  DoD-generated  impact  is 
projected  to  decrease  or  increase  the 
applicant’s  capital  and  operating 
budgets  for  the  next  fiscal  year  by  10% 
or  more: 

(9)  The  degree  of  urgency,  to  the 
extent  that  a  suddenly  announced 
action,  e.g.  a  plant  closing,  is  officially 
scheduled  to  occur  within  a  year  of  the 
date  of  application. 

(h)  Submission  requirements. 
Applicants  may  request  an  application 
kit  and  instructions  at  any  time  horn: 
Director,  OfHce  of  Technical  Assistance, 
Room  7214,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  An  application 
(an  original  and  three  copies)  may 
subsequently  be  submitted  at  any  time 
to  the  above  address.  Each  application 
shall  include  the  following: 

(1)  The  Standard  Form  SF— 424  as  a 
face  sheet,  signed  and  dated  by  a  person 
authorized  to  represent  and 
contractually  or  otherwise  commit  the 
applicant: 

(2)  A  concise  title  and  brief  abstract  of 
the  proposed  planning  work,  including 
the  total  cost: 

(3)  A  narrative  that: 

(i)  Documents  one  or  more  of  the 
triggering  events  described  in  paragraph 
(a)(2)  of  this  section  that  qualifies  the 
applicant  to  apply  for  plaiming 
assistance  for  community  adjustments 
and  economic  diversification: 

(ii)  Provides  an  initial  assessment  of 
actual  or  probable  impacts  on  the 


applicant  community  and  the 
surrounding  area: 

(iii)  Provides  an  initial  assessment  of 
the  type  and  extent  of  startup  planning 
envisioned  by  the  applicant  in  response 
to  the  DoD-generated  impact:  and 

(iv)  Describes  the  measures  by  which 
the  applicant  has  already  coordinated, 
or  plans  to  coordinate,  with  the  DoD 
Office  of  Economic  Assistance,  the 
Economic  Development  Administration 
of  the  Department  of  Commerce,  the 
Department  of  Labor,  any  military 
department,  or  any  other  appropriate 
Federal  agency:  appropriate  State 
agencies,  specifically  including  the 
agency  administering  the  Small  Cities 
CTIBG  Program  and  appropriate  State- 
designated  enterprise  zones,  when 
enacted:  appropriate  other  units  of 
general  local  government  in  the 
nonentitlement  area:  appropriate 
businesses,  corporations,  and  defense 
facilities  concerned  with  impacts  on  the 
applicant  community:  and  homeless 
nonprofit  organizations,  with  respect  to 
title  V  of  the  Stewart  B.  McKinney  Act 
(42  U.S.C.  11411-11412),  requiring  that 
Federal  property  be  considered  for  use 
in  assisting  the  homeless. 

(4)  A  Statement  of  Work  describing 
the  specific  project  tasks  proposed  to  be 
undertaken  in  order  to  plan  for 
community  adjustment  and  economic 
diversification  activities: 

(5)  A  proposed  budget  showing  the 
estimate  costs  and  person-days  of 
effort  for  each  task,  by  cost  categories, 
with  supporting  documentation  of  costs 
and  a  justification  of  the  person-days  of 
effort: 

(6)  A  description  of  the  qualifications 
of  the  proposed  technical  staff, 
including  their  names  and  resiunes: 

(7)  A  work  plan  that  describes  the 
schedule  for  accomplishing  the  tasks 
described  in  the  Statement  of  Work,  the 


time  needed  to  do  each  task,  and  the 
elapsed  time  needed  for  all  the  tasks; 
and 

(8)  Other  materials,  as  prescribed  in 
the  application  kit;  these  materials  will 
include  required  certifications  dealing 
with:  Drug-Free  Workplace 
Requirements:  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal 
Transactions:  and  Prohibition  Regarding 
Excessive  Force.  • 

(1)  Approval  procedures. — (1) 
Acceptance.  HUD’s  acceptance  of  an 
application  meeting  the  threshold 
requirements  of  paragraph  (f)  does  not 
assure  a  commitment  to  provide  funding 
or  to  provide  the  full  amount  requested. 
HUD  may  elect  to  negotiate  both 
proposed  tasks  and  budgets  in  order  to 
promote  more  cost-efiective  plaiming. 

(2)  Notification.  HUD  will  provide 
notification  about  whether  a  project  will 
be  funded,  rejected,  or  held  for  further 
consideration  by  HUD  and  DoD. 

(3)  Form  of  award.  HUD  will  award 
funds  in  the  form  of  grants. 

(4)  Administration.  Project 
administration  will  be  governed  by  the 
terms  of  individual  awards  and  by  the 
following  provisions  of  this  part: 

Subpart  A,  sec.  570.5; 

Subpart  E,  secs.  570.400  (d),  (e),  (f),  and  (g); 
Subpart  J,  secs.  570.500(c),  570.501,  570.502, 
570.503,  and  570.509, 

Subpart  K,  secs.  570.601,  570.602,  570.609, 
570.610,  and  570.611. 

The  environmental  review  requirements 
of  24  CFR  part  58  do  not  apply. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2535- 
0084.) 

Andrew  Cuomo, 

Assistant  Secretoiy  for  Community  Planning 
and  Development. 

(FR  Doc.  93-19734  Filed  8-1&-93:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 
[FRL-4694-2] 

R1N2050-AD44 

Underground  Storage  Tanks 
Containing  Petroleum;  Financial 
Responsibility  Requirements 

AGENCY:  Environmental  Protection 
Agency.  (EPA) 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  a  rule  that 
would  allow  certain  members  of  the 
regulated  community  (i.e.  petroleum 
marketers  with  1  to  12  undergroimd 
storage  tanks  (USTs)  at  more  than  one 
facility  or  fewer  than  100  USTs  at  a 
single  facility,  local  governments,  and 
Indian  Tribes)  to  become  part  of  a  new 
compliance  group  subject  to  a  new 
Financial  responsibility  compliance  date 
of  December  31, 1998  if  they  meet 
certain  Federally  determine  criteria. 

The  new  compliance  date  would 
provide  relief  ht)m  the  financial 
responsibility  requirements  to  certain 
UST  owners  in  order  to  ensure  that 
adequate  supplies  of  potroleum  are 
available  to  rural  communities  and  for 
the  provision  of  essential  community 
services.  The  criteria  proposed  to 
determine  eligibility  for  this  1998 
compliance  diate  include  compliance 
with  technical  requirements,  operation 
of  tanks  in  rural  areas,  a  hardship 
criterion  for  potroleum  marketers,  and 
an  essential  services  criterion  for  local 
governments. 

OATES:  Comments  are  due  by  October  1, 
1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk  (Docket  No.  UST-3- 
15),  Office  of  Underground  Storage 
Tanks  (OS— 400),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  Comments 
received  by  EPA  may  be  insp>ected  in 
the  public  docket,  located  in  room  2616 
(Mall),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Sup)erfund  Hotline  at  (800)  424- 
9346  (toll  free)  or  (703)  412-9810  in 
Virginia.  For  technical  questions, 
contact  Andrea  Osborne  in  the  Office  of 
Underground  Storage  Tanks  at  (703) 
308-8883. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  a  rule  to  amend  the  financial 


responsibility  requirements  for 
underground  storage  tanks  (USTs) 
containing  p>etroleum  that  app)eared  in 
the  Federal  Register  on  OctoW  26, 

1988  (53  FR  43322),  as  amended 
December  23. 1991  (56  FR  66369). 
Sp)ecificaliy.  this  rule  modifies  the 
compliance  dates  under  40  CFR 
280.91(d)  and  (e).  Under  the 
modification,  certain  p)etroleum 
marketing  firms  and  local  governments 
meeting  Federally-determined  criteria 
would  be  required  to  comply  with  the 
financial  responsibility  requirements  by 
December  31, 1998.  EPA  is  also 
considering  the  options  of:  (1)  Not 
extending  the  compliance  date;  and  (2) 
extending  the  compliance  date  between 
1993  and  1998.  This  prop>osed  rule 
applies  only  to  local  governments  and 
potroleum  marketers  formerly  in 
Category  IV.  Category  IV  marketers 
includes  owners  of  1-12  USTs  at  more 
than  one  facility  or  fewer  than  100  USTs 
at  a  single  facility.  Small  non-marketers 
(such  as  car  dealerships  or  private 
school  bus  comp)anies).  with  net  worth 
of  less  than  $20  million,  would  not  be 
eligible  for  any  extension  and  would  be 
required  to  comply  with  the  Federal 
financial  responsibility  requirements  by 
December  31, 1993.  Under  this 
rulemaking,  USTs  owned  by  Indian 
Tribes  on  Indian  lands  would  also  be 
eligible  for  the  1998  compliance  date. 
The  changes  resulting  from  this 
proposed  rulemaking  would  provide 
additional  time  for  States  to  develop 
assistance  programs  targeted  to  small 
rural  marketers  and  local  governments 
which  provide  essential  services  to  rural 
communities,  and,  which  may  have  the 
most  difficulty  complying  with  the 
Federal  financial  responsibility 
requirements.  This  proposed  rule  would 
apply  spiecifically  to  marketers  vtdiich 
meet  all  technical  requirements  to  date, 
which  are  located  in  rural  areas  as 
defined  by  the  Farmers  Home 
Administration,  and  which  demonstrate 
financial  need;  local  governments  with 
tanks  in  compliance  with  applicable 
technical  requirements,  located  in  rural 
areas,  which  provide  essential 
community  services;  and  tanks  owned 
by  Indian  tribes  on  Indian  lands 
currently  in  compliance  with  the 
technical  requirements. 

The  contents  of  this  preamble  are 
listed  in  the  following  outline: 

I.  Authority 

II.  Background 

III.  Prop)osal 

A.  Criteria  for  Category  IV  Petroleum 
Marketers 

B.  Criteria  for  Local  Governments 

C.  Criteria  for  Indian  Tribes 

D.  Implementation 

IV.  Alternatives  to  the  Propxjsal 


A.  No  Extension 

B.  Shorter  Extensions 

V.  Economic  Impacts 

A.  Economic  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 
C  Regulatory  Impact  Analysis 

D.  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  issued  under 
the  authority  of  Sections  2002,  9001, 

9002, 9003,  9004,  9005. 9006,  9007,  and 
9009  of  the  Solid  Waste  Disposal  Act.  as 
amended  (42  U.S.C.  6912,  6991,  6991a, 
6991b.  6991c.  699ld,  6991e.  699lf,  and 
.699lh). 

II.  Background 

On  October  26. 1988,  EPA 
promulgated  financial  responsibility 
requirements  applicable  to  owners  and 
operators  of  underground  storage  tanks 
(USTs)  containing  petroleum  (53  FR 
43322).  To  meet  the  requirements, 
owners  and  operators  must  demonstrate 
that  they  can  pay  for  the  costs  of 
cleanups  and  third-party  damages 
resulting  firom  any  leaks  that  may  occur. 
In  the  final  rule,  ^A  established  a 
phased  compliance  schedule  for  owners 
and  operators  of  petroleum  USTs.  The 
principal  reason  for  adopting  the  phased 
compliance  approach  was  to  provide  the 
time  necessary  for  providers  (including 
private  insurance  companies  and  States 
intending  to  establish  State  assurance 
funds)  of  financial  assurance 
mechanisms  to  develop  new  policies 
and  programs  or  conform  their  policies 
and  programs  with  EPA  requirements. 
(See  53  FR  43324.) 

When  devising  the  phased 
compliance  approach,  the  Agency 
wanted  to  achieve  the  best  balance 
between  the  need  to  demonstrate 
financial  responsibility  for  UST  releases 
and  the  time  necessary  for  owners  and 
operators  to  obtain  assurance 
mechanisms.  The  Agency  attempted  to 
establish  compliance  dates  that  were  as 
early  as  possible,  considering  the  type  of 
assurance  difierent  types  of  facilities 
were  likely  to  obtain.  Petroleum 
marketers  owning  or  operating  1,000  or 
more  USTs  and  non-marketers  with 
more  than  $20  million  in  tangible  net 
worth  were  required  to  comply  by 
January  24, 1989,  based  primarily  on 
their  ability  to  qualify  for  self-insurance. 
Petroleum  marketers  with  100  to  999 
USTs  were  required  to  comply  by 
October  26, 1989.  These  marketers  were 
estimated  to  be  relatively  more  likely  to 
be  able  to  obtain  insurance;  some  of 
them  were  also  expected  to  qualify  as 
self-insurers.  Petroleum  marketers 
owning  13  to  99  USTs  at  more  than  one 
facility  wer»  originally  required  to 
comply  by  April  26, 1990.  However,  on 
May  2, 1990,  the  Agency  published  a 
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rule  (55  FR 18566)  extending  this 
compliance  date  to  April  26, 1991. 

These  marketers  were  thou^t  to  be  less 
hkely  to  be  able  to  obtain  insurance 
than  members  of  the  October  26, 1989, 
compliance  group.  Petroleum  marketers 
owning  or  operating  fewer  than  13  USTs 
at  more  than  one  facility  or  owning  only 
one  facility  with  fewer  than  100  USTs, 
as  well  as  non-marketers  with  less  than 
$20  million  in  net  worth  and  local 
governments  were  required  to  comply 
by  October  26, 1990.  This  group  was 
expected  to  rely  primarily  on  State 
assurance  fun^  for  compliance.  On 
October  31, 1990,  EPA  extended  the 
compliance  deadUne  for  one  year  for 
small  marketers  (with  fewer  than  13 
USTs  or  fewer  than  100  USTs  at  a  single 
faciUty)  and  small  non-marketers  (with 
less  tl^  $20  million  in  net  worth).  This 
extension  was  based  on  the  rate  of 
development  of  State  assurance  funds. 

In  addition,  EPA  extended  the 
compliance  deadline  for  local 
governments  until  one  year  after 
publication  of  a  final  rule  with 
additional  mechanisms  for  local 
governments  to  demonstrate 
compliance.  This  rule  was  published  on 
Febmary  18, 1993  (58  FR  9026). 

On  Dec^ber  23, 1991,  EPA  once 
again  extended  the  compliance  deadline 
for  the  Category  IV  group  (small 
marketers  with  fewer  than  13  tanks  at 
more  than  one  facility  or  less  than  100 
tanks  at  a  sii^e  facility  as  well  as  non¬ 
marketers  with  net  worth  less  than  $20 
million)  to  December  31, 1993  (56  FR 
66369).  EPA  based  the  extension  on  its 
understanding  that  more  members  of 
this  compliance  group  than  the  Agency 
had  originally  projected  must  rely  on 
State  assurance  funds,  rather  than  on 
insurance,  to  demonstrate  compliance 
with  the  financial  responsibility 
requirements.  EPA  believed  that,  in 
order  for  owners  and  operators  to  rely 
on  State  assurance  funds  as  compliance 
mechanisms.  States  must  have  more 
time  to  submit  their  State  assurance 
funds  to  EPA  for  approval. 

The  1993  compliance  date  gave  States 
additional  time  to  develop  and 
implement  State  assurance  funds  which 
help  owners  and  operators  meet  the 
financial  responsibility  requirements. 
Currently,  30  State  assurance  funds 
have  been  approved  by  EPA  and  an 
additional  six  State  assurance  funds 
have  been  submitted  to  EPA  for 
approval.  (It  is  important  to  note  that 
upon  submission  of  a  State  assurance 
fund  to  the  EPA  Regional  Administrator, 
the  fundis  considered  to  be  approved 
unless  and  until  EPA  disapproves  it.) 
Additionally.  States  will  have  more  time 
to  develop  and  implement  financial 
assistance  programs  (e.g.,  direct  loan 


programs,  loan  guarantee  programs, 
grant  programs)  which  help  owners  and 
operatOTS  (especially  small  businesses) 
pay  for  technical  requirements  such  as 
tank  upgrading.  These  technical 
improvements,  in  turn,  help  USTs  meet 
insurers’  underwnriting  criteria. 

The  Agency,  however,  continues  to  be 
concerned  about  the  effects  of  our 
regulations  on  the  regulated  community. 
By  analyzing  the  costs  of  the 
requirements,  EPA  has  found  that  the 
financial  responsibility  compliance 
costs  are  often  tied  to  early  compliance 
with  technical  requirmnents  such  as 
tank  upgrading,  since,  for  example, 
private  insurance  companies  may  refuse 
to  provide  coverage  unless  they  are 
certain  that  a  site  does  not  pose  a  high 
risk  of  leaking.  EPA  believes,  in  fact, 
that  the  costs  associated  with  the 
technical  requirements  are  an  important 
factor  underlying  the  inability  of  some 
small  owners  and  operators  to  meet  the 
financial  responsibility  requirements. 
These  technical  costs  coupled  with  the 
lack  of  a  State  assiuance  ^d,  grant,  or 
loan  program  could  force  some  small, 
rural  gas  stations  to  close  their  tanks 
when  the  1993  financial  responsibility 
compliance  date  foils.  Tank  closure  is 
particularly  problematic  when  those 
tanks  provide  essential  services  to  rural 
communities.  A  later  compliance  date 
for  small,  rural  marketers  and  some 
local  governments  that  would  otherwise 
be  unable  to  meet  the  1993  financial 
responsibility  requirements  could,  when 
tied  to  the  December  1998  tank  upgrade 
or  replacement  deadline,  provide 
necessary  relief.  Also,  a  1998  financial 
responsibility  compliance  date  need  not 
have  a  dramatically  adverse  effect  on 
human  health  and  the  environment, 
since  the  technical  requirements  for 
USTs  remain  in  place  and  since  many 
compliance  dates,  most  notably  the  leak 
detection  dates,  have  already  been  put 
into  effect. 

As  a  result  of  this  concern  about  the 
availability  of  fuel  in  rural  areas,  EPA  is 
propHJsing  a  December  31. 1998 
compliance  date  for  certain  marketers, 
local  governments,  and  Indian  tribes 
that  own  tanks  on  Indian  lands,  which 
meet  Federally-determined  criteria. 
Currently  17  loan  or  grant  programs  are 
operational  or  plann^  by  States.  The 
Agency  believes  that  the  additional  time 
will  allow  more  States  to  develop 
assistance  programs  targeted  to  small, 
rural  owners — ^those  most  in  need  of  an 
elective  financial  responsibility 
compliance  mechanism.  EPA  plans  to 
use  die  additional  time  to  work  with  the 
States  to  help  achieve  innovative 
solutions  to  the  problems  faced  by  these 
small,  rural  owners.  The  Agency 
emphasizes,  however,  that  this  new 


compliance  date  would  be  limited  to  a 
small  sub-group  of  owners  currently  in 
Category  IV  and  would  not  change  the 
compliance  date  for  the  entire  Category. 
(Category  IV  refers  to  40  CFR  part  280, 

§  280.91  (d)  and  (e).  This  rule  would 
modify  §  280.91  (d)  and  (e),  and  add  a 
new  paragraph  (f)).  Also,  l^A  stresses 
the  fact  that  any  change  in  the  financial 
responsibility  compliance  date  does  not 
remove  the  liability  on  the  part  of  the 
owner  or  operator  to  clean-up  a  teak. 

Current  Financial  Responsibility 
Deadlines 

January  24,  1989:  Marketers  with 
1000  or  more  tanks;  Non-Marieeters  with 
Net  Worth  Greater  Than  $20  Million. 

October  26, 1989:  Marketers  With 
100-999  Tanks. 

April  26, 1991;  Marketers  with  13-99 
Tanks. 

December  31, 1993:  Marketers  with  1- 
12  Tanks  at  More  Than  One  Facility  or 
Fewer  Than  100  Tanks  at  One  Site;  Non- 
Marketers  With  Net  Worth  Less  Than 
$20  Million. 

February  18, 1994;  Local 
Governments  and  Indian  Tribes. 

in.  Proposal 

As  discussed  earlier,  EPA  is 
concerned  about  the  continued  inability 
of  certain  small,  rural  owners  to  comply 
with  the  financial  responsibility 
requirnnents  due  to  the  high  costs  of 
the  underlying  technical  requirements. 
The  Agency  believes  that  the  financial 
responsibility  requirements  often  drive 
early  compliance  with  the  technical 
regulations  such  as  tank  upgrading  and 
leak  detection.  Many  insurers,  for 
example,  will  not  insure  a  tank  which 
cannot  demonstrate  that  it  is  not 
leaking,  leading  to  installation  of  leak 
detection  equipment  sometimes  prior  to 
the  actual  leak  detection  compliance 
date.  (The  final  leak  detection 
compliance  date  for  newer  tanks 
installed  between  1980-1988  is 
December  22, 1993.)  Tanks  may  also 
need  repair  or  replacement  before  an 
insurance  company  is  willing  to  provide 
coverage.  These  replacement  or  repair 
costs,  which  may  range  from  a  few 
thousand  dollars  to  more  than  $30,000, 
are  then  in  addition  to  insurers’ 
premiums.  Coverage  itself  may  not  be 
available  or  affordable  to  the  UST  owner 
until  after  these  tank  upgrading  costs 
have  been  paid.  Slate  assurance  funds, 
another  financial  responsibility 
compliance  mechanism,  may  also 
restrict  coverage  unless  owners  or 
operators  can  verify  that  the  tanks  are  in 
technical  compliance  with  all 
applicable  technical  regulations. 
Therefore,  complying  with  the  financial 
responsibility  requirements  may  extend 
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well  beyond  the  costs  of  the  actual 
assurance  mechanism.  In  addition, 
assurance  mechanisms  may  not  even  be 
available  until  after  technical  upgrading 
costs  have  been  paid,  leading  to  the 
possibility  of  tank  closure. 

The  Agency  recognizes  that  tank 
closures  in  rural  areas  may  be 
particularly  burdensome  in  rural 
communities.  Residents  could  be  faced 
with  long  drives  to  purchase  petroleum 
from  neighboring  towns  and  rural  local 
governments  could  find  it  difficult  to 
obtain  petroleum  for  vital  services  such 
as  police  and  fire  departments.  EPA  is 
proposing,  therefore,  a  limited 
additional  extension  of  the  compliance 
date  targeted  to  those  groups  most  in 
need.  In  order  to  meet  the  objective  of 
securing  adequate  fuel  supplies  in  small 
towns  and  rural  areas  while  continuing 
to  protect  human  health  and  the 
environment  from  the  risks  associated 
with  leaking  USTs,  this  proposal  has 
been  target^  to  petroleum  marketers, 
local  governments,  and  Indian  Tribes 
owning  tanks  on  Indian  lands  only.  The 
Agency  believes  that  the  continued 
operation  of  USTs  owned  by  non¬ 
marketers,  such  as  car  dealerships  or 
private  school  bus  companies,  is  not 
essential  to  their  economic  well-being 
and  therefore  expects  small  non¬ 
marketers  (those  with  less  than  $20 
million  in  net  worth)  to  meet  the 
December  31, 1993  compliance  date.  As 
retail  fuel  continues  to  available  in 
these  small  towns  and  rural  areas,  (in 
part,  due  to  the  possible  1998 
compliance  date  for  certain  marketers  as 
proposed  in  this  rulemaking)  non¬ 
marketers  will  face  relatively  little 
hardship  if  forced  to  close  their  USTs 
since  their  livelihood  is  not  dependent  ■ 
upon  sales  of  petroleum  from  their 
tanks.  Fuel  prices  may  increase  slightly 
as  non-marketers  pay  retail  prices  for 
petroleum,  but  EPA  analysis  shows  that 
these  costs  may  be  more  than  off-set  by 
the  cost  savings  resulting  from  freedom 
from  the  technical  maintenance  and 
monitoring  costs  associated  with  UST 
ownership  and  operation.^  Non¬ 
marketers  that  close  their  tanks  also 
ensure  that  they  do  not  need  to  pay  for 
the  often  unpredictable  costs  of 
cleaning-up  a  leak.  The  Agency  solicits 
comments  regarding  the  exclusion  of 
non-marketers  from  this  proposed  rule. 

This  proposed  rule  discusses  the 
Federal  criteria  used  to  determine 
extension  eligibility  for  the  following 
subgroups:  petroleum  marketers 
previously  in  Category  IV  (that  is. 


>  Economic  Impact  Analysis  of  Additional 
Mechanisms  for  Local  Government  Entities  to 
Demonstrate  Financial  Responsibility  for 
Underground  Storage  Tanks,  November  1992, 
Section  2.2.4,  pg.  2-8  and  2-9. 


marketers  with  fewer  than  13  tanks  at 
more  than  one  facility  or  less  than  100 
at  a  single  site),  local  governments,  and 
USTs  on  Indian  lands  owned  by  Indian 
Tribes.  The  proposed  compliance  date 
of  December  31, 1998  was  selected 
because  this  date  corresponds  with  the 
ffnal  technical  compliance  date  for  tank 
upgrading.  Owners  and  operators 
unable  to  comply  with  the  financial 
responsibility  requirements  at  that  time 
face  the  more  costly  technical 
requirement  of  upgrading  their  USTs.  At 
that  point,  tanks  not  in  technical 
compliance  would  be  forced  to  close 
with  or  without  the  ff  nancial  assurance 
coverage.  Conversely,  owners  able  to 
meet  the  technical  requirements  at  that 
time  (which  were  phased-in  over  a  ten- 
year  period  to  1998)  would  be  likely  to 
obtain  an  affordable  assurance 
mechanism  either  through  State 
assurance  funds,  private  insurance  or 
other  mechanisms  since  the  tanks 
would  be  considered  an  insurable, 
reasonable  risk. 

A.  Criteria  for  Category  TV  Petroleum 
Marketers 

In  1988,  Congress  mandated  that  EPA 
develop  regulations  to  protect  human 
health  and  the  environment  from  the 
risks  associated  with  leaking 
underground  storage  tanks  (Resource 
Conservation  and  Recovery  Act,  section 
9003).  EPA  has  been  working  to  achieve 
this  objective,  while,  at  the  same  time, 
striving  to  create  and  implement 
regulations  which  pose  the  least 
possible  cost  and  administrative  burden 
to  the  regulated  community.  With  this 
original  statutory  intent  in  mind, 
therefore,  the  Agency  believes  that  the 
first  criterion  associated  with  a  1998 
financial  responsibility  compliance  date 
must  revolve  around  the  UST  technical 
regulations.  In  order  to  protect  human 
health  and  the  environment,  the 
requirement  to  detect  and  clean-up 
leaks,  for  example,  must  continue  to  be 
enforced.  A  1998  financial 
responsibility  compliance  date  for  small 
marketers  need  not  compromise  this 
protection.  Similar  to  the  financial 
responsibility  deadlines,  most  technical 
compliance  dates  were  phased-in,  with 
older  tanks  (those  most  likely  to  leak) 
coming  into  compliance  first.  A 
financial  responsibility  compliance  date 
to  1998  corresponds  with  this  technical 
compliance  phased-in  approach  and  can 
be  accomplished  without  necessarily 
reducing  the  requisite  level  of 
protection  to  human  health  and  the 
environment.  For  these  reasons,  EPA 
has  incorporated  compliance  with  the 
technical  regulations  as  its  first  criterion 
for  small  marketers.  With  regard  to 
protection  of  human  health  and  the 


environment,  the  Agency  points  out, 
however,  that  regardless  of  whether 
owners  or  operators  have  obtained  a 
financial  responsibility  mechanism,  that 
owner  or  operator  with  leaking  tanks  is 
still  required  to  clean-up  a  leak.  In  this 
case,  owners  and  operators  that  have 
obtained  the  financial  responsibility 
mechanism  are  in  a  position  to  ensure 
that  money  exists  to  pay  for  a  clean-up. 
This  assurance  still  provides  the  best 
protection  of  human  health  and  the 
environment.  The  Agency  seeks 
comments  with  regard  to  the  inclusion 
of  the  technical  requirements  criterion. 

The  second  criterion  proposed  for 
small  marketers  corresponds  directly  to 
the  objective  of  this  proposed  extension: 
that  small,  isolated  communities  have 
access  to  petroleum.  Therefore,  EPA 
examined  several  definitions  of  “rural” 
which  could  be  applied  to  small 
petroleum  marketers.  Initially,  the 
definition  of  rural  as  provide  by  the 
U.S.  Bureau  of  the  Census  was 
considered.  The  Census  defines  rural 
areas  as  non-urbanized  places  of  fewer 
than  2,500  persons.^  The  Agency 
obtained  census  tapes  consisting  of  the 
1990  U.S.  Census  database  and  analyzed 
the  data  by  county  with  regard  to  rural 
population  versus  total  population, 
rural  area  versus  total  area,  county 
population,  and  population  density.3 
The  Census  analysis,  however,  proved 
to  be  unworkable  for  several  reasons. 
First,  the  Census  Bureau  will  not 
classify  a  county  as  either  rural  or  urban 
since  most  counties  encompass  both 
rural  and  urban  areas.4  Therefore,  a 
breakdown  of  rural  area  according  to 
county  could  only  be  defined  as  Ae 
percentage  of  rural  area  in  that  county; 
e.g.  a  county  might  be  considered  65% 
or  80%  rural.  Some  trends  were 
discovered  in  additional  analysis  which 
broke  down  counties  according  to 
population  size  and  density.  In  both 
cases,  however,  neither  variable  proved 
to  be  a  reliable  indicator  of  rural  for  the 
purposes  of  this  rule.  For  example, 
although  the  mean  population  of 
counties  generally  increased  as 
population  density  increased,  some 
counties  with  a  relatively  low 
population  density  had  a  relatively  large 
overall  population.  Conversely,  some 
counties  with  relatively  low  populations 
had  rather  high  population  densities. 

An  additional  factor  proved 


2  U.S.  Bureau  of  the  Census.  Population  Division, 
“1990  U.S.  Census  Database  of  Population  and  Land 
Area  by  County,”  Appendix  A. 

2  Memorandum  from  William  Driscoll, James 
Dickson,  and  Tony  Bansal  to  Andrea  Osborne,  EPA, 
“Spreadsheets  from  the  1990  U.S.  Census  Database 
of  Population  and  Land  Area  by  County,”  July  9, 
1992. 

*  Ibid. 
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troublesome  with  regard  to  the  U.S. 
Census  data  in  that  the  information  was 
not  readily  available  to  the  public.^  The 
public  availability  feature  is  considered 
a  vital  component  of  this  rulemaking  to 
ensure  that  the  final  rule  will  be  easy  for 
the  regulated  community  to  implement. 

The  Agency  continued  its  analysis  by 
examining  bow  other  Federal  agencies 
define  “rural.”  The  Federal  Hi^way 
Traffic  Safety  Administration,  for 
example,  allows  increases  of  the  “speed 
limit  of  a  highway  to  65  miles  per  hour 
if  the  surrounding  ‘geographic  area’  is 
not  within  a  Metropolitan  Statistical 
Area  and  the  population  is  less  than 
50,000.”  The  Rural  Electrification 
Agency  stated  that  an  incorporated  area 
with  a  pd{)ulation  of  15,000  would 
qualify  as  rural,  but  the  Agency  did  not 
include  townships  which  were  not 
incorporated.  The  U.S.  Department  of 
Agriculture  defines  areas  as 
“agricultural”  or  “non-agricultural,”  but 
not  rural,  per  sefi  These  interpretations 
of  rural  did  not  appear  to  be  adequate 
for  the  purposes  of  the  rule,  and,  once 
again,  maps  defining  these  areas  were 
not  readily  accessible  to  the  public. 

Tlie  definition  of  “rural"  nnally 
accepted  for  purposes  of  this  proposed 
rule  was  obtained  from  the  Farmer’s 
Home  Administration  within  the  U.S. 
Department  of  Agriculture.  The  Farmers 
Home  Administration  (FmHA) 

“operates  Federal  loan  programs 
designed  to  strengthen  family  farms, 
finance  new  and  improved  rural 
housing,  develop  community  facilities, 
and  maintain  and  create  rural 
employment  *  *  *  The  agency’s  goal  is 
to  serve  as  a  temporary  source  of 
supervised  credit  and  technical  support 
for  rural  Americans  *  *  •  until  they  are 
able  to  qualify  for  private  sector 
resources.”  7  In  effect,  FmHA’s  goal  is 
not  to  compete  with  banks,  but  to 
distribute  loans  in  rural,  less 
economically  viable  areas.*  FmHA 
defines  rural  as  an  “open  country  *  *  * 
town,  village,  city  or  place  *  *  *  which 
is  not  part  of  or  associated  with  an 
urban  area  and  which  *  *  *  has  a 
population  not  in  excess  of  10,000 
*  *  *  or  has  a  population  in  excess  of 


•  Memorandum  to  the  record.  "ConverMtion  with 
Mike  Ratcliffe.  U.S.  Bureau  of  the  Census,  July 
1992,"  September  2S,  1992. 

B  Memorandum  from  Suzanne  M.  Boughner, 
William  Driscoll,  and  fames  Dickson  to  Andrea 
Osborne,  EPA,  "The  Definition  of  Rural  by 
Government  Agencies,"  July  2, 1992. 

r  U.S.C  Department  of  Agriculture,  Fanners 
Home  Administration,  "This  is  FmHA,”  January 
1990,  pg.  1. 

s  Memorandum  to  the  record.  "Meeting  between 
David  Adams,  FmHA  Loan  Specialist  and 
Contracting  Officer’s  Representative  and  Andrea 
Osborne,  EPA,  at  the  U.S.  Department  of 
Agricultttre  on  July  16, 1992,”  Septembw  25, 1992. 


10,000  but  not  in  excess  of  20,000  and 
is  not  contained  within  a  Metropolitan 
Statistical  Area  (MSA),  and  has  a 
serious  lack  of  mortgage  credit  for  low 
and  moderate-income  households.”  *  (A 
Metropolitan  Statistical  Area  carries  the 
same  meaning  as  a  Standard 
Metropolitan  Statistical  Area  (SMSA) 
for  purposes  of  this  rule.)  lo  The  rural 
status  of  an  area  under  the  FmHA 
program  is  reviewed  every  five  years  for 
population  shifts.  During  the  review, 
notices  are  published  in  the  local 
newspapers  at  least  180  days  before  a 
final  decision  regarding  rural  status  is 
made.ii  Rural  areas  may  change 
somewhat  over  time  with  demographic 
shifts,  but  the  FmHA  definition  of  rural 
has  been  in  existence  since  passage  of 
the  Title  V  Housing  Act  of  1949  (42  USC 
1471). 

The  FmHA  approach  to  rural  is  the 
proposed  option  selected  by  EPA 
because  its  approach  parallels  EPA’s 
goals  in  proposing  this  rulemaking — 
both  tar^  rural  areas  most  in  need  of 
financid  assistance.  In  addition,  public 
information  is  easily  obtainable 
maps  located  in  2,000  FmHA  county 
offices  nation-wide  (e.g.  approximately 
40  offices  per  State).  “More  than  11,000 
full-time  employees  serve  all  50  States 
plus  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Ncxrthem  Mariana 
Islands.  This  decentralized  network  of 
stafi  and  offices  enid>les  FmHA  to 
maintain  a  close,  one-on-cme 
relationship  with  its  borrowers.”  12 
FmHA  offices  are  listed  in  telephone 
books  under  “Department  of 
Agriculture”  in  the  “U.S.  Government 
Section.”  Therefore,  UST  owners 
eligible  for  the  financial  responsibility 
extension  to  1998  could  simply 
telephone  local  FmHA  county  offices 
and  either  determine  over  the  phone 
that  a  particular  area  is  rural  or  visit  an 
office  to  view  maps  which  would 
describe  which  areas  would  be 
considered  rural  and  which  are  deemed 
to  be  “ineligible.”  EPA  is  interested  in 
receiving  comments  on  the 
appropriateness  of  the  FmHA  definition. 

EPA  is  also  proposing  a  hardship 
factor  as  part  of  the  criteria  for  an 
extension.  The  Agency’s  goal  would  be 
to  grant  the  extension  only  to  those  UST 


•Title  V  Housing  Ad  of  1949,  section  1944.10. 

toMemoranduin  to  the  record,  "Conversation 
between  Andres  Osbonw.  EPA.  and  Paul  Loizeaux 
of  the  Office  of  General  Counsel,  U.S.  Department 
of  Agriculture  on  August  26, 1992,”  September  25, 
1992. 

<1  Boughner,  Driscoll,  and  Dickson.  IGF  Inc. 
memorandum  to  A.  OsboriM,  EPA,  fuly  2, 1992. 

12  U.S.  Department  of  Agriculture,  Fvmers  Home 
Administration,  “This  is  FmHA,”  January  1990,  Pg. 
1. 


owners  and  small  communities  which 
would  suffer  undue  hardship  by 
meeting  the  1993  financial 
responsibility  compliance  date. 

However,  the  Agency  has  found  that 
“hardship”  is  difficult  to  define.  EPA 
first  sought  hardship  measures  from  the 
Small  Business  Administration  (SBA). 
SBA,  however,  was  unable  to  provide 
the  necessary  information  since  the 
Agency  uses  no  specific  cut-ofi  levels  to 
assess  the  economic  viability  of 
companies  prior  to  issuing  small 
business  loans,  and  instead  relies  on  a 
variety  of  factors  to  assess  a  firm’s 
financial  solvency  and  strength.i* 

EPA  recognizes  that  both  UST  owners 
and  consumers  could  sufier  hardship. 
Creating  a  factor  to  measure  both  types 
of  hardship  pose  significant  difficulties. 
Even  if  the  Agency  could  devise  a  test 
which  accurately  measures  hardship, 
EPA  is  concern^  that  UST  owners 
would  need  to  perform  detailed 
calculations  and  retain  substantial 
records  in  order  to  demonstrate 
eligibility.  Moreover.  States  and  EPA 
could  have  difficulty  explaining  the 
factor  to  numerous  small  businesses  and 
administering  its  requirements. 

Therefore,  the  Agency  requests 
comment  on  whether  the  Agency  should 
adopt  any  factor  to  measure  hardship. 
Instead  of  a  hardship  factor,  the  Agency 
instead  could  rely  on  the  rural  factm'  to 
target  the  extensitm  to  those  owners  and 
communities  potentially  in  need.  While 
this  option  could  grant  an  extension  to 
some  communities  and  UST  owners 
who  are  able  to  comply  in  1993, 
regulators  and  the  regulated  community 
would  face  less  administrative  costs. 

.  The  Agency  believes  that  an  accurate 
and  simple  measure  of  hardship  would 
be  preferable,  however.  Hardship  could 
be  imposed  on  the  tank  owner  or  the 
community  served  by  the  UST.  To 
sintplify  the  calculation  of  the  factor, 
the  Agency  is  propc^ing  to  measure  the 
financial  hardship  imposed  on  the  tank 
owner  and  reque^  comment  on  an 
alternative  that  would  measure  hardship 
to  the  community. 

EPA  realized  that  the  first  piece  of 
information  necessary  to  determine 
financial  hardship  was  some  measure  of 
the  income  or  profit  earned  on  an 
annual  basis  by  rural  marketers. 
Therefore,  to  retain  a  rough  estimate. 
EPA  conducted  a  limited  telephone 
inquiry,  targeting  petroleum  marketers 
in  rural  counties  in  vdrious  States  and 
regions  of  the  country.  On  average,  the 
respondents  owned  three  USTs 


<2  Memorandum  to  the  record.  "Conversation 
between  Andrea  Osborne,  EPA  and  Steve  Dixon, 
Small  Business  Administration  on  August  24, 
1992.”  September  25, 1992. 
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containing  petroleum  and  sold 
petroleum  in  a  county  with  a  population 
density  of  18  people  per  square  mile. 
Respondents  were  selected  from 
Florida.  Arkansas,  Mississippi. 

Nebraska,  Alabama,  Washington  and 
Montana.  Profit  margins  from  the  survey 
indicated  that  most  small  marketers 
receive  approximately  10  cents  profit  for 
every  gallon  sold.  On  average,  our 
respondents  sold  144,000  gallons  of 
gasoline  per  year,  leading  to  average 
yearly  profits  on  petroleum  sales  of 
approximately  $14,000  per  year.i^  EPA 
cautions  that  the  profit  figures  are 
derived  from  a  limited  phone  inquiry, 
and  the  questions  may  not  have 
addressed  all  the  issues  related  to 
profitability.  The  Agency  encourages 
comments  with  regard  to  the  accuracy 
and  national  scope  of  its  assumptions. 

The  second  piece  of  information 
required  to  assess  hardship  was  some 
measure  of  costs  associated  with 
ownership  of  USTs.  To  calculate  costs, 
EPA  assumed  that  owners  would  spend 
an  additional  $11,000  per  year  in  loan 
payments  used  to  upgrade  their  facility. 
The  actual  cost  of  tank  upgrading, 
which  often  includes  installation  of 
cathodic  protection  devices,  amounts  to 
approximately  $10,930  per  tank  or 
$43,720  for  an  average  four-tank 
facility.15  The  Agency  assumed  that  the 
owner  would  pay  for  a  facility  upgrade 
by  obtaining  a  standard  5-year  loan  at 
prime  plus  2.1%.  The  prime  rate  has 
recently  been  set  at  six  percent,  leading 
to  an  estimated  rate  of  8.1%.  Annual 
payments  on  the  $43,720  5-year  loan  at 
8.1%,  therefore,  result  in  yearly  costs  of 
almost  $11,000  in  principal  and  interest. 

EPA  analysis  on  loan  affordability 
shows  that  in  order  for  firms  to  remain 
viable  after  a  loan,  they  must  have  net 
revenues  (i.e.,  total  revenue  minus  all 
expenses,  salaries,  depreciation,  etc.)  at 
least  equal  to  or  higher  than  the  annual 
payment  for  the  loan.^e  in  this  scenario, 
therefore,  small  firms  planning  to 
upgrade  a  facility  (containing  on  average 
3-4  tanks)  would  need  net  revenues  of 
at  least  $11,000  to  remain  viable. 

One  additional  cost  facing  small 
marketers  who  must  comply  with  the 
financial  responsibility  requirements  is 
the  cost  of  the  financial  assurance 
mechanism.  Insurance,  generally 
considered  more  costly  to  obtain  than 
other  mechanisms  such  as  State  funds 


Memorandum  from  Scott  Schafer,  Ed 
VanderPloeg.  William  Driscoll,  and  James  Dickson 
to  Andrea  Osborne,  EPA,  “Results  of  Country  Store/ 
Gasoline  Marketer  Interviews,”  July  31, 1992. 

IS  Memorandum  from  James  Dickson,  ICF,  to 
Andrea  Osborne,  EPA,  “Ability  of  Single-Station 
Gasoline  Marketers  to  Afford  to  Demonstrate 
Financial  Responsibility,”  December  9, 1992. 
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or  guarantees,  was  selected  as  the 
financial  assurance  mechanism  for  the 
purposes  of  this  analysis.  EPA  contacted 
several  of  the  larger  providers  of  UST 
insurance  (including  Agricultural 
Excess  &  Surplus  Insurance  Co., 
Environmental  Impairment  Insurance 
Group  Inc.,  Front  Royal  Group  Inc.,  and 
Lloyd’s  of  London),  and  used  figures 
from  a  1992  UST  Status  Survey 
completed  by  Petroleum  Marketers 
Association  of  America  to  confirm  EPA 
estimated  costs  of  private  insurance. 

The  private  insurers  confirmed  costs  per 
tank  in  the  range  of  $792 — 3,100,  with 
the  per  facility  costs  of  insurance 
premiums  for  3-5  tanks  totalling 
approximately  $3,000  per  year,  but 
obviously  dependent  upon  the 
condition  and  age  of  the  tanks. 

To  determine  a  cut-off  figure  for 
economic  hardship,  EPA  looked  at  the 
estimated  costs  described  above: 

$11,000  per  year  in  tank  upgrading  loan 
payments  and  $3,000  per  year  in  private 
insurance  costs.  The  Agency  also 
assumed  that  the  rural  marketer  is  not 
subject  to  the  costs  associated  with  a  . 
leaking  tank  (which  average  over 
$100,000  per  leak)  and  that  the  owner 
paid  him  or  herself  a  reasonable  base 
salary  as  part  of  the  daily  operational 
costs  of  the  facility.  With  this  in  mind, 
the  Agency  totalled  the  annual  tank 
costs  of  $11,000  (tank  upgrading  loan 
payments)  and  $3,000  (tank  insurance 
costs)  to  reach  a  sum  of  $14,000  in  costs. 
This  figure  is  equal  to  the  yearly  profit 
on  gasoline  sales  of  approximately 
$14,000  for  small  marketers.  However, 
as  stated  above,  viable  firms  must  have 
net  profits  at  least  equal  to  costs, 
including  annual  loan  payments,  in 
order  to  remain  solvent  after  a  loan.  The 
Agency  believes  a  cushion  of  $1,000 
would  be  a  fair  means  of  measuring 
interest  rate  fluctuations  and  other 
uncertainties  and  therefore  obtained  a 
cut-off  figure  of  $15,000  for  this 
hardship  criterion.  In  other  words,  small 
rural  marketers  with  gasoline  profits  of 
$15,000  or  under  per  year  would  be 
given  additional  time  to  1998  to  meet 
the  financial  responsibility  compliance 
deadline;  those  with  gasoline  profits  of 
more  than  $15,000  would  not  be  eligible 
for  the  1998  compliance  date.  EPA 
defines  profits  as  meaning  net  income 
over  a  given  period  of  time,  or,  in  this 
case,  one  year.  Net  income  refers  to  the 
total  revenue  from  gasoline  sales 
remaining  after  deduction  of  all 
business  expenses,  outlays  (such  as 
salary),  depreciation,  and  returns  on 
capital. 

The  Agency  believes  that  the 
additional  time  to  1998  would  help 
more  States  implement  loan  and  grant 
programs  targeted  to  small,  rural 


marketers  that  would  help  them  pay  for 
the  costs  associated  with  technical 
maintenance  and  compliance.  By  1998, 
these  tanks  would  be  in  good  condition, 
in  compliance,  and  eligible  for 
affordable  assurance  mechanisms. 

With  regard  to  the  cut-off  figure  of 
$15,000,  the  Agency  notes  that  private 
insurance  costs  of  $3,000  per  year  were 
included  because  small  retailers  that  do 
not  qualify  for  this  1998  compliance 
date  would  be  faced  with  a  financial 
responsibility  compliance  deadline  of 
December  31, 1993.  If  they  used  private 
insurance  as  their  financial 
responsibility  mechanism,  they  would 
likely  be  required  to  upgrade  their  tanks 
prior  to  obtaining  insurance.  A  cut-off  of 
$11,000  in  annual  profits — equal  to  the 
cost  of  the  loan  for  upgrading  only — 
would  be  too  low  for  small  retailers  to 
upgrade  and  obtain  insurance.  The  cut¬ 
off  for  this  proposal,  therefore,  has  been 
calculated  to  include  upgrading 
($11,000),  insurance  ($3,000)  plus  a 
cushion  ($1,000),  equal  to  $15,000. 

EPA  solicits  comments  on  the 
viability  and  reasonableness  of  this 
approach  and  specifically  on  whether 
the  financial  income  figures  used  to 
determine  extension  eligibility  should 
include  personal  or  business  income,  or 
both.  In  addition,  the  Agency  requests 
comment  on  whether  gasoline 
throughput  of  an  owner’s  facility(ies) 
should  be  used  as  a  financial  surrogate 
in  lieu  of  profit.  For  example,  a  cut-off 
level  of  144,000  gallons  per  year  (as 
determined  by  the  earlier  telephone 
inquiry)  could  be  set  for  small 
marketers. 

The  Agency  considered  adding  a 
second  component  to  our  approach 
concerning  the  percentage  of  gasoline 
revenue  obtained  on  a  yearly  basis  by 
the  owner.  The  Agency  questioned 
whether  wealthy  business  persons  who 
owned  or  operated  a  small  gasoline 
station  on  the  side,  for  example,  would 
be  equipped  to  pay  for  the  costs  of 
financial  assurance  coverage  and  the 
associated  technical  compliance  costs 
without  the  need  for  the  1998 
compliance  date.  A  person,  for  example, 
may  receive  75%  of  his  or  her  yearly 
income  from  an  insurance  business,  and 
rely  upon  gasoline  profits  to  merely 
supplement  that  base.  EPA 
acknowledges,  however,  that  profits 
hrom  related  businesses  could  be 
affected  by  UST  closures.  For  example, 
in  the  phone  inquiry,  the  Agency 
learned  that  many  small  country  stores 
(that  also  sell  gasoline)  could  lose  25- 
60%  of  their  business  if  they  did  not  sell 
gasoline.  The  Agency  welcomes 
comments  on  whether  the  percentage  of 
income  received  from  gasoline  sales 
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versus  other  income  should  he  added  to 
EPA’s  approach  to  determine  hardship. 

EPA  also  considered  whether  the 
number  of  tanks  owned  by  petroleum 
marketers  should  be  another  factor 
included  in  the  approach  to  determine 
hardship.  Gas  stations  typically  own  3- 
6  tanks  per  station,  and  some  thought 
was  given  to  whether  the  Category  IV 
criteria  of  1-12  tanks  at  several  facilities 
was  too  lenient  in  including  larger 
marketers.  The  Agency  concluded, 
however,  that  fewer  than  13  tanks  was 
still  a  relatively  small  number  and  has 
not  decreased  tank  ownership  below 
that  Category  IV  description  for  the 
purposes  of  this  proposed  rule. 

Tne  Agency  requests  comments  on  an 
alternative  measure  of  hardship.  EPA 
has  concerns  about  the  economic  and 
distributional  effects  of  a  hardship 
criterion  on  consumers  and  specific 
communities.  For  example,  a  hardship 
criterion  will  exclude  some  owners  of 
small,  rural  gasoline  stations. 

Complying  with  the  financial 
responsibility  requirements  will  impose 
costs  on  the  owners.  Depending  on  the 
specific  situation  (e.g.,  extent  of 
competition  with  other  providers  in  the 
same  general  area,  price  elasticity  of 
demand  for  gasoline),  these  owners  may 
try  to  pass  on  the  added  cost  by  raising 
the  prices  that  they  charge.  Consumers 
in  those  areas  may  lose  part  of  their 
“disposable  income”  to  pay  for  the 
increased  cost  of  gasoline.  If  consumers 
purchase  significant  amoxmts  of 
gasoline  and  have  relatively  little 
disposable  income,  then  the  extra  costs 
could  impose  hardship  on  the 
community. 

In  order  to  evaluate  the  extent  of  these 
potential  economic  effects  on 
consumers,  the  Agency  solicits  data  on 
estimates  of  the  price  elasticity  of 
gasoline  (i.e.,  the  percentage  change  in 
the  demand  for  gasoline  compared  to  a 
certain  percentage  change  in  the  price 
charged).  In  addition,  the  Agency 
requests  data  on  the  number  of 
consumers  in  a  rural  area  with  only  one 
supplier  of  gasoline  and  the  amount  of 
gasoline  the  typical  rural  consumer 
purchases.  Based  on  this  data,  the 
Agency  could  measure  the  loss  in 
consumer  income  due  to  the  price 
increase.  The  Agency  requests  comment 
on  this  methodology  to  measure 
hardship. 

B.  Criteria  for  Local  Governments 

EPA  recognizes  that  the  provision  of 
essential  public  services  such  as  police 
and  fire  protection  is  dependent  upon 
the  availability  of  fuel  for  emergency 
vehicles.  The  Agency  is  concerned  that, 
in  some  cases,  ^el  may  not  always  be 
adequately  provided  for  by  local  retail 


marketers  in  some  rural  commimities. 
Limited  hours  of  operation  and  a  low 
concentration  of  gasoline  service 
stations  in  a  remote  area  could  impinge 
upon  the  ability  of  a  small,  rural  town 
to  provide  for  timely  public  assistance. 

In  these  cases,  the  best  option  for  a 
small  local  government  may  be  to  own 
and  operate  its  own  USTs  to  guarantee 
fuel  availability  as  needed.  In  order  to 
guarantee  that  essential  commimity 
services  are  not  compromised,  the 
Agency  is  proposing  the  provision  of 
these  essential  services  as  a  criterion 
used  to  help  determine  whether  a  local 
government  receives  the  1998  financial 
responsibility  compliance  date.  The 
services  intended  in  this  proposed 
rulemaking  are  defined  as  fire,  police,  or 
ambulance  services,  or  as  otherwise 
allowed  by  the  implementing  agency. 

Two  of  the  criteria  discussed  for 
petroleiun  marketers — technical  UST 
compliance  and  rural — have  also  been 
included  as  the  final  two  criteria  for 
local  governments  seeking  a  financial 
responsibility  compliance  date  of  1998. 
The  three  criteria  included  for  local 
governments  are  intended  to  meet  the 
Agency  objective  of  securing  fuel 
supplies  for  essential  services  in  rural 
areas  in  an  environmentally  safe 
manner.  EPA  solicits  conunents  on  the 
local  government  criteria,  including 
whether  the  essential  services  are 
adequately  defined  by  the  Agency. 

C.  Criteria  for  Indian  Tribes 

USTs  directly  owned  by  Federally- 
recognized  Indian  Tribes  are  treated  as 
local  government  USTs  for  the  purposes 
of  the  financial  responsibility 
requirements.  Unlike  towns  and  cities, 
however,  Indian  Tribes  do  not  receive 
access  to  a  variety  of  State  and  Federal 
UST  assistance.  State  assurance  funds, 
for  example,  generally  do  not  apply  to 
tribes  because  States  do  not  have  the 
authority  to  levy  and  collect  taxes  on 
Indian  lands.  State  financial  assurance 
funds  do  not  necessarily  exclude 
tribally-owned  tanks  and  a  Tribe  could 
opt  to  pay  the  fee  voluntarily  to 
participate  in  the  fund.  To  date, 
however,  this  has  not  proven 
satisfactory  to  sovereign  Indian  tribes 
and  use  of  State  funds  as  a  financial 
assurance  mechanism  has  been 
minimal. 

In  addition  to  minimal  reliance  on 
State  funds,  Indian  tribes,  which  do  not 
impose  taxes,  seldom  have  the  financial 
resoimces  to  self-insure.  Also,  other 
mechanisms  proposed  for  local 
governments  (such  as  a  bond  rating  test) 
may  not  be  appropriate  for  Indian  tribes. 
Federal  clean-up  assistance  for  tribal 
USTs  is  also  limited  because  Tribes,  as 
sovereign  nations,  cannot  receive  State 


program  grants,  and  assistance  fiom  the 
Federal  Leaking  Underground  Storage 
Tank  Trust  Fund  is  available  only  in 
emergency  situations.  EPA 
acknowledges  tiiese  concerns  and  for 
these  reasons,  proposes  allowing  a  1998 
financial  responsibility  compliance  date 
for  all  USTs  owned  by  Indian  Tribes  on 
Indian  lands  as  long  as  the  USTs  are  in 
technical  compliance  with  the  UST 
technical  rules  currently  in  place.  This 
criterion  is  essential  to  help  ensure  the 
protection  of  human  health  and  the 
environment  on  Indian  lands.  EPA 
intends  to  work  with  Indian  Tribes  to 
help  find  creative  solutions  for 
affordable  financial  responsibility 
assurance  mechanisms.  The  Agency 
notes  that  this  additional  extension 
applies  only  to  tribal  ownership  of  USTs 
on  Indian  lands.  Individual  Indians  who 
owned  USTs  and  non-Indians  that 
owned  USTs  on  tribal  lands  would  fall 
into  one  of  the  previously  outlined 
categories  (depending  on  their  size  and 
whether  they  are  marketers  or  non- 
marketers)  and  could  be  eligible  for  this 
additional  extension  as  petroleum 
marketers.  EPA  solicits  comments  on 
whether  Indian  Tribe  eligibility  for  the 
1998  compliance  date  should  also  be 
determine  based  on  a  hardship  factor 
or  rural  criterion.  In  addition,  the 
Agency  would  be  interested  in  knowing 
whether  tanks  owned  by  individual 
-Indians  (as  opposed  to  Tribes)  are 
generally  covered  imder  State  assurance 
funds. 

D.  Implementation 

EPA  intends  to  propose  regulations 
which  pose  the  least  burden  to  the 
affected  regulated  community. 
Therefore,  no  change  in  reporting 
requirements  or  recordkeeping 
procedures  is  incorporated  in  this 
proposal.  This  proposed  compliance 
date,  if  adopted,  would  require  that  UST 
owners  self-certify  for  an  extension  and 
keep  a  record  of  the  rule  checklist  on 
file  for  enforcement  purposes.  The 
attached  checklist  has  b^n 
incorporated  into  this  proposal  for  ease 
in  implementation;  UST  owners  can 
simply  copy  the  form,  complete  it,  and 
keep  it  on  file.  The  Agency  proposal  for 
the  1998  financial  responsibility 
deadline  for  a  limited  group  of  rural 
marketers,  local  governments  and 
Indian  Tribes  is  initially  considered  a 
one-time  certification  using  data  fium 
the  year  when  the  rule  is  finalized. 
Comments  are  solicited,  however,  to 
determine  whether  the  checklists 
should  remain  a  one-time  certification 
or  should  be  updated  annually.  Annual 
updating  of  the  checklists  could  provide 
for  a  more  accurate  picture  of  the  yearly 
financial  status  of  a  petroleum  marketer 
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or  local  government.  This  advantage, 
however,  should  be  balanced  with  the 
increased  recordkeeping  burden  and 
potential  confusion  resulting  from  the 
possible  loss  of  the  later  compliance 
date  during  an  annual  update. 

Checklists,  regardless  of  whether  they 
are  complete  once  or  on  an  annual 
basis,  should  be  kept  on  file  one  year 
past  the  compliance  date  (e.g.. 

December  31. 1999)  and  should  be  made 
available  to  implementing  agencies  at 
any  time  upon  request.  The  Agency  is 
interested  in  learning  whether  State 
implementing  agencies  want  to  be 
notified  when  an  owner  or  operator 
determines  that  it  is  in  the  1998 
compliance  date  category  and  whether  a 
notification  requirement  should  be 
included  in  the  final  rule. 

Implementation  of  1998  compliance 
date  by  State  Regulatory  Agencies 
would  vary  according  to  State  law.  and 
could  be  dependent  upon  whether  the 
State  had  received  State  Program 
Approval  under  40  CFR  part  281. 
Generally,  States  whidi  already 
received  State  Program  Approval  would 
need  to  add  this  additional  compliance 
group  via  a  State  rulemaking  effort  if 
they  choose  to  incorporate  the  1998  date 
and  then  seek  EPA  approval  for  the 
revision.  States  which  have  not  received 
State  Program  Approval  may 
automatically  incorporate  this  date  into 
their  regulations  if  they  incorporate  EPA 
regulations  by  refereiKie.  or  may  be 
required  to  initiate  a  new  State  rule  to 
either  allow  or  disallow  this  new 
compliance  group.  Some  States,  which 
cannot  by  State  law  be  more  or  less 
stringent  than  the  Federal  government 
may  also  be  obligated  to  make 
regulatory  changes  depending  on  the 
current  State  requirements.  EPA  hopes 
that  implementation  of  this  1998  date 
will  allow  States  as  much  flexibility  as 
possible,  and  notes  that  according  to  the 
statute.  States  can  dioose  to  be  more 
stringent  than  the  Federal  government 
and  therefore  choose  not  to  allow  the 
1998  compliance  date.  Hie  Agency  is 
interested  in  receiving  comments  on  the 
issue  of  State  implementation  to  know 
the  extent  to  which  obstacles  exist  with 
regard  to  State  implementation  of  this 
rule. 

rv.’ Alternatives  to  the  Proposal 

A.  No  Extension 

In  addition  to  the  proposed  rule.  EPA 
is  considering  the  option  of  not 
changing  the  compliance  date  for  any 
UST  owner  or  operator.  A  variety  of 
reasons  contribute  to  consideration  of 
this  option.  First,  the  size  of  the 
regulated  community  in  need  of  a  later 
compliance  date  may  not  justify  the 


proposed  rulemaking.  EPA  has 
intentionally  targeted  only  a  small 
portion  of  the  initial  Category  IV 
compliance  group,  since  the  vast 
majority  of  the  category  is  expected  to 
be  able  to  comply  with  the  1993 
financial  responsibility  compliance 
date.  A  proliferation  of  State  funds  has 
been  a  major  reason  behind  this 
compliance,  particularly  with  regard  to 
small  owners  and  operators.  Forty-three 
States,  in  fact,  should  have  operational 
funds  by  1993.  Of  the  remaining  eight 
States,  including  the  District  of 
Columbia,  six  either  already  operate  or 
plan  to  implement  grant  or  loan 
programs  which  help  small  owners  and 
operators  pay  fm*  the  costs  of  tank 
upgrading.  After  the  tank 
improvements,  the  UST  owners  in  these 
States  are  better  able  to  obtain  affordable 
insurance  to  comply  with  the  financial 
responsibility  regulations.  The  Agency 
estimates  that  as  many  as  94%  of  all 
tanks  could  receive  State  assistance  in 
the  form  of  a  State  assurance  fund  or 
loan  or  grant  program  by  1993.  Of  that 
remaining  6%  of  the  tanks,  perhaps  half 
could  be  considered  small  owners  or 
operators  from  Category  IV,  and  of  that 
number,  even  fewer  would  qualify  for 
the  1998  cmnpliance  date  under  this 
rulemaking. 

B.  Shorter  Extensions 

EPA  is  also  considering  the  option  of 
extending  the  compliance  deadline  for  a 
shorter  period  of  time.  The  Agency  is 
concerned  that  an  extension  to  1998,  the 
deadline  discussed  earlier  in  this 
package,  might  provide  disincentives  for 
owners  to  avoid  taking  whatever  steps 
possible  to  obtain  financial  assurance.  A 
shorter  extension  would  maintain 
pressure  on  owners  and  operators  to 
come  into  compliance  and  on  other 
public  and  private  institutions  to  aid  in 
developing  or  supplying  financial 
assurance  mechanisms.  EPA  is  therefore 
soliciting  comments  in  this  proposal  on 
whether  some  interim  date,  between 
1993  and  1998.  would  provide  needed 
relief  to  the  targeted  porticm  of  the 
initial  Category  IV  compliance  group, 
and  might  be  more  appropriate  than  the 
1998  date.  After  review  of  the  public 
comments  to 's  rule,  EPA  may  establish 
a  date  for  compliance  between  1993  and 
1998  in  the  final  rule. 

In  evaluating  this  alternative^  to  the 
proposal,  the  Agency  would  like 
commenters  to  consider  that  all  USTs 
are  required  to  be  tested  by  December 
22, 1993  for  compliance  with  Federal 
leak  detectimi  requirements.  By  1996, 
UST  owners  eith^  will  have 
demonstrated  that  their  existing  tanks 
are  not  leaking  or  will  have  replaced  or 
repaired  tanks  found  to  have  leaks.  In 


either  case,  they  would  be  in  a  better 
position  than  they  may  be  now  to 
qualify  for  private  insurance.  Hius, 
compliance  dates  between  1993  and 
1998  may  be  more  appropriate  than 
1998. 

Commenters  should  also  address  what 
consideration,  if  any,  should  be  given  to 
the  following:  (1)  The  time  period 
necessary  to  allow  State  legislatures  to 
enact  either  State  financial  assurance 
funds  or  assistance  programs  targeted  to 
these  owners;  (2)  the  time  period 
necessary  for  States  with  existing 
financial  assistance  programs  to  work 
through  their  backlog  of  applications 
and  use  repayments  to  offer  assistance 
to  additional  needy  owners;  and  (3)  the 
time  period  necessary  for  EPA  review 
and  approval  of  new  State  financial 
assurance  funds  for  use  as  financial 
responsibility  compliance  mechanisms. 

Finally,  commenters  should  consider 
whether,  and  to  what  extent,  Indian 
tribes  may  need  additional  time  to 
evaluate  their  needs  and  to  consider 
their  options  for  complying  with  the 
financial  responsibility  requirements. 

V.  Economic  Impacts 

This  section  provides  an  estimate  of 
the  economic  impacts  of  the  proposed 
rule.  Because  the  proposed  rule  will  not 
cause  an  annual  impact  on  the  economy 
of  $100  million  or  more  and  will  not 
cause  an  increase  in  the  costs  of 
production  or  the  prices  charged  by  the 
affected  community,  a  Regulatory 
Impact  Analysis  is  not  required.  Instead, 
EPA  has  prepared  an  economic  impact 
analysis  to  estimate  the  number  of 
affected  facilities  that  would  benefit 
from  this  additional  flexibility. 

A.  Economic  Impact  Analysis 

The  economic  analysis  examines  the 
potential  economic  eflects  of  adopting  a 
new  compliance  category  to  1998.  It 
provides  an  estimate  of  the  number  of 
potentially  aflected  entities,  a 
comparison  of  the  financial  condition  of 
aflected  entities  with  and  without  a 
State  assurance  fund,  and  an  analysis  of 
rural  entities. 

Overall,  approximately  1.7  million 
USTs  are  subject  to  the  technical  and 
financial  responsibility  standards.  These 
USTs  are  owned  by  approximately 
250,000  companies,  local  governments 
and  Indian  Tribes.  The  number  of 
Category  IV  USTs  and  entities  that 
could  be  eligible  fm*  the  1998 
compliance  date  as  a  percentage  of  the 
total  UST  universe  can  be  broken  down 
as  follows: 
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USTs  (per- 

Entities  (per- 

cent) 

cent) 

Category  IV 
Marketers 
Local  Gov- 

391,000(23) 

72,500  (29) 

errwnents  . 

62,000  (3.6) 

24,000  (9.6) 

Indian  Tribes 

6,000  (0.4) 

1,000(0.4) 

Totals  .. 

459,000  (27) 

97,500  (39) 

These  97,500  eligible  entities  (which 
includes  petroleum  marketers,  local 
governments  and  Indian  Tribes)  would 
then  be  further  reduced  by  inclusion  of 
the  rural,  hardship,  and  essential 
services  criteria.  Many  of  these  eligible 
entities,  however,  may  already  be 
receiving  financial  responsibility 
coverage  through  participation  in  State 
funds. 

Small,  rural  service  stations,  local 
governments,  or  Indian  Tribes  required 
to  obtain  private  insurance  or  otherwise 
cope  with  cleanup  costs  without  State 
aid,  however,  face  potentially  severe 
impacts.  EPA  estimates  that  45  percent 
of  small  stations  could  suffer  severe 
Hnancial  distress,  and  41  percent  could 
fail.  Small  stations  in  rural  areas  may  be 
even  more  heavily  affected,  because 
they  tend  to  have  a  smaller  revenue  base 
and  are  less  financially  robust  than 
stations  in  metropolitan  areas.  Small 
local  governments  and  USTs  owned  by 
Indian  Tribes  are  expected  to  be  in 
much  the  same  situation. 

However,  the  development  of  State 
assurance  funds  and  State  financial 
assistance  programs  (generally,  loan  or 
grant  programs  which  pay  for  tank 
upgrading,  thereby  helping  owners 
qualify  for  private  insurance)  provides 
relief  to  UST  owners  and  operators, 
particularly  those  with  fewer  facilities 
and  USTs.  State  assurance  and 
assistance  funds  can  pay  for  cleanups 
and  help  owners  meet  the  financial 
responsibility  requirements,  possibly 
negating  the  need  for  the  1998 
compliance  date.  In  addition.  State 
assurance  funds  can  reduce  instances  of 
failure  over  the  next  ten  years  if  their 
deductibles  are  small  enough.  In  fact, 
State  assurance  funds  with  $10,000 
deductibles  can  reduce  failures  from  41 
^rcent  to  only  14  percent.  State 
financial  assistance  programs  that  help 
firms  upgrade  their  USTs  can  also  help 
by  alleviating  some  of  the  burden 
associated  with  obtaining  insurance. 

Currently,  EPA  estimates  that  43 
States  will  have  operational  assurance 
programs  by  1993.  In  addition.  17  States 
have  loan  or  grant  programs  which  often 
target  assistance  to  those  least  likely  to 
be  able  to  afibrd  the  financial  costs  of 
compliance  with  the  technical  and 
financial  requirements.  By  1993,  EPA 
estimates  that  only  one  or  two  States 


plus  the  District  of  Columbia  may  be 
without  any  form  of  State  assistance  to 
UST  owners  (either  an  assurance  or 
assistance  fund.)  Also,  two-thirds  of  all 
State  assurance  funds  currently  in 
operation  allow  access  to  coverage  with 
deductibles  of  $10,000  or  less,  further 
helping  to  reduce  the  incidence  of 
business  failure.  Also,  coverage,  in 
every  State  except  one,  is  currently 
provided  to  local  governments  as  well 
as  private  companies.  Continued  State 
funding  of  assurance  and  assistance 
programs  to  guarantee  this  level  of 
coverage  to  small,  rural  marketers  and 
rural  local  governments,  however,  may 
be  somewhat  diminished  in  the  future 
as  State  budgetary  requirements  reduce 
the  money  available  to  the  regulated 
community.  State  assistance  to  Indian 
Tribes  has  not  proven  to  be  a  viable 
alternative  to  date.  In  both  situations,  a 
1998  financial  responsibility 
compliance  deadline  may  provide 
flexibility  to  those  unable  to  access  State 
resources. 

B.  Begulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
generally  requires  all  federal  agencies  to 
review  the  impact  of  their  regulations  to 
determine  whether  the  regulations  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
so,  the  Agency  must  prepare  a 
Regulatory  Flexibility  Analysis.  EPA 
believes  that  this  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  new 
compliance  deadline  to  1998  will 
provide  relief  to  members  of  this 
compliance  group  by  allowing  them 
additional  time  to  comply  with  the 
financial  responsibility  requirements. 
Accordingly,  the  Agency  has  concluded 
that  the  law  does  not  require  a 
Regulatory  Flexibility  Analysis,  and 
certifies  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Regulatory  Impact  Analysis 

1.  Compliance  with  Executive  Order 
12291 

Executive  Order  12291  requires 
Federal  agencies  to  prepare  a  Regulatory 
Impact  Analysis  (RIA)  for  all  "major” 
rules.  Major  rules  are  defined  as  rules 
likely  to  result  in: 

1.  An  annual  efiect  on  the  economy  of 
$100  million  or  more; 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or, 

3.  Significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  rule  is  not  a  major  rule. 
Therefore,  no  RIA  has  been  prepared. 

D.  Paperwork  Reduction  Act 

This  proposed  rule  places  no 
additional  information  collection  or 
record-keeping  burden  on  respondents. 
Therefore,  an  information  collection 
request  has  not  been  prepared  and 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  280 

Administrative  practice  and 
procedure.  Environmental  pfotection. 
Hazardous  materials  insurance.  Oil 
pollution.  Penalties.  Petroleum, 
Reporting  and  recordkeeping 
requirements,  State  program  approval. 
Surety  bonds.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  August  10, 1993. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  280  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  280 
continues  (b  read  as  follows: 

Authority:  42  U.S.C.  6912,  6991, 6991a, 
6991b,  6991c,  6991d.  6991e.  6991f.  and 
6991 h. 

2.  Section  280.91  is  amended  by 
revising  paragraphs  (d)  and  (e),  and  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§  280.91  Compliance  dates. 
***** 

(d)  All  petroleum  UST  owners  not 
described  in  paragraphs  (a),  (b),  (c).  (e). 
or  (f)  of  this  section,  December  31. 1993. 

(e)  All  local  government  entities  not 
included  in  paragraph  (f)  of  this  section, 
February  18, 1994. 

(f)  All  petroleum  UST  owners 
previously  in  paragraph  (d)  or  (e)  of  this 
section  that  meet  the  following  Federal 
criteria;  December  31, 1998: 

(1)  Petroleum  Marketers  which  meet 
the  technical  requirements  to  date,  are 
located  in  an  area  defined  as  rural  by 
the  Farmers  Home  Administration,  and 
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that  earn  annual  profits  on  gasoline  of 
$15,000  or  less; 

(2)  Local  governments  which  meet  the 
technical  requirements  to  date,  are 
located  in  an  area  defined  as  rural  by 
the  Farmers  Home  Administration,  and 
own  USTs  which  provide  essential 
services:  (Essential  services  are  defined 


as  fire,  police,  or  ambulance  services,  or 
as  otherwise  defined  by  the 
Implementiim  Agency). 

(3)  Indian  Tril^  that  own  USTs  on 
Indian  lands  whidi  meet  the  technical 
reauirements  to  date. 

(g)  All  petroleum  UST  owners 
included  in  paragraph  (I)  of  this  section 


must  maintain  the  following  checklist  in 
figure  G-1  in  on-site  files  for  one  year 
past  the  compliance  date  to  demonstrate 
that  they  meet  the  above  Federal 
criteria: 

BILUNO  CODE  S5«a-8e-e 
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Figure- G-1 

COMPLIANCE  DATE  CHECKLIST 

Category  IV 


Petroleum  Marketer 


Local  Government 


Indian  Tribe 
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Annual  Profit  on  Gasoline 
Sales  is  $15,000  or  less. 

imSPON^  COMPLIANCE  DATS  TO  DECEMBER  31,  1998 

•I  certify,  under  penalty  of  law,  that  this  document  and  the  information 
contained  herein,  is  true,  accurate  and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false  information,  including  the 

m 

possibility  of  fine  and  imprisonment  for  knowing  violations . " 

[signature  of  owner] 

Billing  Code  6560-50-P  ’ 

IFR  Doc.  93-19826  Filed  8-16-93;  8:45  am] 

BILUNG  CODE  6560-60-C 


Please  Describe: 
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Part  IX 

Department  of  Labor 

Employment  and  Training  Administration 
20  CFR  Part  614 

Unemployed  Compensation  for  Ex- 
servicemembers;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20CFR  Part  614 

RIN1205-AA26 

Unemployment  Compensation  for  Ex* 
servicemembers 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  published  an 
interim  final  rule  to  implement  statutory 
amendments  contained  in  the 
Emergency  Unemployment 
Compensation  Act  of  1991  afiecting  the 
Unemployment  Compensation  for  Ex- 
servicemembers  (UCX)  Program.  No 
comments  were  received.  Consequently, 
this  final  rule  adopts  the  interim  final 
rule  without  change. 

EFFECTIVE  DATE:  August  17. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  T.  King,  Chief,  Division  of 
Program  Development  and 
Implementation,  or  Robert  J.  Gillham, 
Chief,  Federal  Programs  Group,  Office  of 
Program  Management,  Unemployment 
Insurance  Service,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  NW.,  Washington,  DC  20210, 
telephone  (202)  219-5309  (this  is  not  a 
toll'firee  number). 

SUPPLEMENTARY  INFORMATION:  The 
interim  final  rule  published  at  57  FR 
59798  (December  15, 1992),  amending 
20  CFR  part  614  (Unemployment 
Compensation  For  Ex-servicemembers) 
and  implementing  section  301  of  Pub.  L. 
102-164,  is  adopted  as  a  final  rule 
without  change.  No  written  comments 
were  received.  Operating  instructions 
for  implementing  these  statutory 
amendments  were  issued  by  the 
Department  on  November  22, 1991,  in 
General  Administration  Letter  (GAL) 

No.  3-92,  published  at  56  FR  67333 
(December  30, 1991).  The  operating 
instructions  in  GAL  3-92  supplement 
these  amendments  to  20  CFR  part  614. 

The  UCX  program  is  financed  with 
Federal  funds  to  furnish  unemployment 
benefits  to  eligible  individuals  who  are 
separated  from  the  Armed  Forces  and 
are  unable  to  obtain  work.  The  program, 
created  by  Pub.  L.  85-848,  approv^  on 
August  28, 1958,  has  been  coffified  at  5 
U.S.C  8521-6525. 

The  interim  final  rule,  57  FR  59798 
(December  15, 1992),  and  the  final  rule 
which  adopts  the  interim  final  rule 


without  change,  implement  sections 
301(a)  and  301(b)  of  the  Emergency 
Unemployment  ^mpensation  Act  of 
1991  (Pub.  L.  102-164).  Sections  301(a) 
and  301(b)  amended  5  U.S.C.  8521, 
affecting  entitlement  to  UCX.  Section 
301(a)  repealed  5  U.S.C.  8521(c)  which 
required  a  4-week  waiting  period  and  a 
13-week  maximum  for  payment  of  UCX 
benefits.  Section  301(b)  amended  5 
U.S.C  8521(a)  by  reducing  the  amount 
of  active  duty  in  a  reserve  status  fit)m 
180  continuous  days  to  90  continuous 
days  necessary  to  ^  considered 
“Federal  service”  for  UCX  qualifying 
purposes. 

Section  301(c)  of  Public  Law  102-164 
provides  that  the  UCX  amendments 
contained  in  section  301  are  efiective  for 
weeks  of  unemployment  beginning  on 
or  after  November  15, 1991,  the  date  of 
enactment  of  Public  Law  102-164.  This 
means  that  the  UCX  amendments 
contained  in  section  301  shall  be 
effective  for  all  UCX  initial  claims  filed 
for  weeks  of  unemployment  beginning 
on  or  after  Novem^r  15, 1991,  as  well 
as  for  weeks  of  unemployment 
beginning  on  or  after  November  15, 

1991,  for  unexpired  UCX  claims. 
Furthermore,  the  Department  interprets 
the  amendment  in  section  301(b)  of 
Public  Law  102-164  to  apply  to 
previously  denied  UCX  claims  of 
reservists  who  had  less  than  180  but  at 
least  90  days  of  continuous  active  duty 
in  a  reserve  status,  for  weeks  of 
unemployment  beginning  on  or  after 
November  15, 1991.  Thus,  the 
application  of  the  UCX  amendments  in 
sections  301(a)  and  301(b)  to  unexpired 
UCX  claims  requires  redetermination  of 
those  claims,  and  such  redeterminations 
have  already  been  completed  pursuant 
to  operating  instructions  issu^  to  the 
States  soon  after  the  enactment  of  the 
amendments.  It  was  emphasized, 
however,  that  in  making  those 
redeterminations,  the  UCX  amendments 
are  applicable  only  for  weeks  of 
unemployment  begiiming  on  or  after 
November  15, 1991  as  provided  by 
section  301(c). 

Fmther,  many  reservists  may  have 
had  90  days  or  more  of  continuous 
active  duty  in  a  reserve  status,  but  did 
not  file  U^  claims  because  they  had 
less  than  180  days  of  such  service. 

Accordingly,  in  order  to  effectuate 
these  statutory  amendments,  the 
Department  has  determined  that  the 
application  of  the  State  time  limitations 
on  claims  filing  will  be  limited,  as 
explained  below.  The  general  rule  is 
that  State  law  is  followed  on  procedural 
matters  (i.e.,  claims  filing, 
determinations  and  redeterminations) 
unless  inconsistent  with  Federal  law. 
Here,  applying  State  time  limitations  on 


claims  filing  would  thwart  the  purpose 
of  these  statutory  amendments.  It  is 
Congress’  intent  to  cover  Desert  Shield 
and  Desert  Storm  veterans  imder  the 
UCX  amendments  made  by  section  301 
of  Public  Law  102-164. 

The  effective  date  of  UCX 
amendments  as  provided  in  the 
language  of  section  301(c)  carries  out 
this  Congressional  intent.  Section  301(c) 
clearly  provides  that  UCX  amendments 
apply  to  weeks  of  unemployment,  rather 
than  to  new  claims  filed,  on  and  after 
the  date  of  enactment.  Furthermore,  the 
Congressional  Record  regarding  these 
amendments  expresses  Congress’  intent 
to  include  Desert  Shield  and  Desert 
Storm  veterans  in  the  amendment’s 
coverage.  The  only  way  to  extend  the 
UCX  amendments  to  Desert  Shield  and 
Desert  Storm  veterans  is  to  require 
States  and  cooperating  State  agencies  to 
redetermine  all  UCX  claims  for 
claimants  whose  benefit  year  expired 
after  November  15, 1991.  Thus,  this 
Federal  law  authority  will  ensure  a 
uniform  application  of  the  UCX 
amendments  as  intended  by  Congress. 

Also,  States  and  cooperating  State 
agencies  will  not  apply  State  law  claims 
filing  time  limitations  to  reservists  who 
did  not  previously  file  UCX  claims 
because  they  had  less  than  180  days  of 
.continuous  active  duty  in  a  reserve 
status,  where  the  claimant’s  benefit  year 
would  have  expired  on  or  after 
November  15, 1991,  if  he/she  had  filed 
a  UCX  claim.  However,  State  law 
provisions  regarding  back-dating  of 
claims  apply  to  UCX  first  claims. 

Once  a  UCX  claimant  meets  the 
qualifying  requirements  of  5  U.S.C. 
8521,  as  amended  by  section  301  of 
Public  Law  102-164,  it  is  the 
Congressional  intent  to  treat  UCX 
claimants  for  weeks  of  unemployment 
beginning  on  or  after  November  15, 

1991  under  the  same  terms  and 
conditions  as  apply  to  claimants 
covered  under  the  applicable  State  UI 
law. 

In  a  prior  amendment  to  these 
regulations,  published  at  53  FR  40550 
(October  17, 1988),  §  614.27  was 
amended  to  delete  the  reference  to 
Veterans  Administration  and  was 
redesignated  §  614.25.  However, 

§  614.27  was  inadvertently  not  deleted 
fit>m  the  regulations.  Consequently, 

§  614.27  is  removed. 

An  explanation  of  specific  changes 
that  were  made  in  20  CFR  part  614  may 
be  fmmd  in  the  interim  final  rule  that 
was  published  at  57  FR  59798  on 
December  15, 1992. 

Effective  Date 

This  document  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
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553(d)(3).  The  undersigned  has 
determined  that  good  cause  exists  for 
waiving  the  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication.  This 
determination  is  based  on  the  fact  that 
an  interim  final  rule  has  been  in  effect 
since  its  publication  at  57  FR  59798  on 
December  15, 1992,  and  this  final  rule 
adopts  the  interim  final  rule  without 
change.  Therefore,  no  pm-pose  would  be 
served  by  delaying  the  effective  date  of 
the  final  rule. 

Classification — Executive  Order  12291 

The  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction 

The  rule  in  this  document  will  not 
increase  the  Federal  paperwork  burden 
on  the  private  or  public  sectors  under 
the  Paperwork  Reduction  Act.  The 
reason  for  such  certification  is  that  this 
rule  only  incorporates  statutory 
amendments  to  an  individual 
entitlement  program  and  which  only 
affect  individuals  applying  for  benefits 
under  the  UCX  Program. 

Regulatory  Flexibility  Act 

The  final  rule  will  have  no 
“significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  91  Stat.  1164  (5  U.S.C.  605(b)). 
The  Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
The  definition  of  the  term  “small 
entity”  under  5  U.S.C.  601(6)  does  not 


include  States  or  individuals.  Since 
these  regulations  involve  an  entitlement 
program  for  individuals  administered  by 
the  States,  and  are  directed  to  the  States, 
no  regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  20  CFR  Part  614 

Labor,  Unemployment  Compensation 
for  Ex-servicemembers  (UCX), 
Unemployment  Compensation. 

PART  614— UNEMPLOYMENT 
COMPENSATION  FOR  EX- 
SERVICEMEMBERS 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  interim  rule 
amending  20  CFR  part  614,  which  was 
published  at  57  FR  59798  on  December 
15, 1992,  is  adopted  as  a  final  rule 
without  change. 

Signed  at  Washington,  DC,  on  August  11, 
1993. 

Carolyn  M.  Golding, 

Acting  Assistant  Secretary. 

[FR  Doc.  93-19872  Filed  8-16-93:  8:45  am) 
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UST  OF  PUBLIC  LAWS 


TMs  li  a  oonOnuing  Hal  ol 
public  bWa  bora  the  currant 
■wton  of  Congreas  wNch 
haea  become  Fadarai  laws,  it 
may  be  used  in  ooniunclion 
with  '^LUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  taxi  of  laws  is  not 
published  in  the  Federal 
Regiatar  but  may  be  ordered 
in  Individual  pamphlet  form 
(referred  to  aa  lawa”) 
from  the  Superintandant  of 
Docuanenli,  U.S.  Gowommont 

DC  20402  (phone,  202-512- 
2470). 

HJL  46aiPA.  108-67 
To  provide  for  foe  corwayarwe 
of  certain  landa  and 
improvements  fo  Washington, 
District  of  Columbia,  to  foe 
Columbia  Hospital  for  Women 
to  provide  a  site  tor  the 
construction  of  a  facility  to 
house  the  NaSonal  Women's 
Health  Resource  Center.  (Aug. 
11,  1993;  107  Stat.  686;  5 
pages) 

HJL  616/P  J-  103-66 
To  amerxj  the  Securities 
Exchange  Act  of  1934  to 
permit  members  of  national 
securities  exchanges  to  effect 
certain  traneadfons  with 
respect  to  accounts  for  which 
such  members  exercise 
investment  discretion.  (Aug. 

11.  1993;  107  Stat  691;  1 
page) 


H.R.  2346/PX.  103-69 
Lagiaiative  Branch 
Appropriations  Act  1994  (Aug. 
11,  1993;  107  Stat  692;  22 

pages) 

lU.  Ree.  11(yP.L  103-70 
To  author^  foe  Administrator 
of  the  Federal  Aviation 
Administration  to  corxluct 
appropriate  programs  and 
activities  to  acknowledge  the 
statue  of  the  county  of  Fond 
du  Lac,  Wisconsin,  as  the 
"Woifd  Capital  of  Aerobattos”, 
and  tor  other  purposes.  (Aug. 
11,  1963;  107  Stat  714;  1 
page) 

HJ.  Ree.  157/P.L.  103-71 
To  deeignata  September  13, 
1963,  as  ‘tfomrriodore  John 
Barry  Day”,  (/kug.  11,  1993; 
107  Stat  715;  2  pages) 

&  ia06/P4-  103-^ 

Fluid  Milk  Promotion 
Anoerximents  Act  of  1993 
(Aug.  11,  1993;  107  Stat  717; 
1  page) 

8.  129S/PJ_  103-73 
Rehabilitation  Act 
Amendments  of  1963  (Aug. 

11.  1993;  107  Stat  716;  19 
pages) 

SJ.  Ree.  99AP.L.  103-74 
Desigrrating  September  9, 
1993,  and  April  21.  1904, 
each  as  'Ttational  DA.R.E. 
Day".  (Aug.  11,  1993;  107 
Stat  737;  2  pages) 

Last  List  Aagael  13,  1993 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^proval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laMvs  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9323  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcernents  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows: 


Ontor  Processing  Code 

♦  6216 


Charge  your  order. 

tfa  Eaayl 


To  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  (rf  my  order  is  $ _ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

EZl  Check  Payable  to  the  Superintendent  of  Documents 

dl  GPO  Deposit  Account  d _  1  _  1  l~[  I 

□  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  mune/address  available  to  other  mailers?  dl  d 


(Authorizing  Signature)  (>/93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 


Document 

Drafting 

Ifancttiook 


This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 


Superintendent  of  Documents  PubHcatron  Order  Form 

Order  processing  code:  *<^133  Charge  yovf  order.  M 

^  eaef! 

JL  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquii1es-<202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.56  each.  S/N  066-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  snb|ect  to  change. 


Please  Type  or  Print 

2 _ _ 


(Company  or  personal  name) 


(Additional  addiess/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


3.  Please  choose  method  of  payment: 

n  Check  payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  I  I  I  I  1  I  i-n 
EH  VISA  or  MasterCard  Account 

rn  I TH  ri  M  I  I  iriTTm 

Thank  you  for  your  order! 


L 


± 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rnv  12/91) 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 


After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J  DEC  92  R. 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 

Order  Processing  Code:  P3 

:|c  Charge  your  order. 

I — I  wc 

I _ I  please  send  me  the  following: 

To  fax  your  orders  (202)  512-2250 

_ _copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

_ copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 

The  total  cost  of  my  order  is  $____ _ International  customers  please  add  25  % .  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


(Please  type  or  print) 


May  we  make  your  name/address  available  to  other  mailers?  [U  O 


Please  Choose  Method  of  Payment: 

EH  Check  Payable  td  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  I  I  I  I  I  I  I  ~  EH 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  urtder  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year. 

A  finding  atd  B  mckided  m  each  publication  which  ksts 
Federal  Regeter  page  numbers  with  the  dale  of  publication 
m  the  Federal  Regislei 


Superintendent  of  Documents  Subscriptions  Order  Form 


□  'W  T  W  ^  Charge  orders  may  be  telephoned  to  the  GPO  order 

M  desk  at  (202)  783-3238  from  8:00  a  m.  to  4:00  p.m 

M.  please  send  me  the  following  indicated  subscriptions:  eastern  time.  Mondaj^Friday  (except  IwWays) 

CH  LSA  •  List  of  CFR  Sections  Affected— one  year  as  issued— $21.00  (LCS) 

□  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 

1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  plea.se  add  2S%. 

Please  Type  or  Print 

2. _  3.  Please  choose  method  of  payment: 

(Company  or  personal  name)  | — |  ^ 

1 _ I  Check  payable  to  the  Superintendent  of  Documents 

(Additional  address/aHnaioii  Nne)  LU  GPO  Deposit  Account  [..1  1  I  I  1  I  l~D 

_  EH  VISA  or  MasterCard  Account 


(Additional  address/a 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  dale) 


Thank  you  for  your  order! 


(Signature) 

4.  Mail  Tb:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


(Rev.  10/92) 


I 


Announciiig  the  Latest  Edition 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code; 

*6173 

□  yes,  please  send  me  the  following: 


Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register -What  H  Is  and  How  To  Use  it,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 


im  GPO  Deposit  Account 
EH  VISA  or  MasterCard  Account 


l-D 


MINIM  i~rrT 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Ds^time  phone  iiKluding  area  code) 


(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 

May  we  make  your  name/address  available  to  other  mailers? 


YES  NO 
□  □ 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.Q  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 


The  FMeral  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  micfoTiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
arxj  revised  at  least  once  a  year  on  a 
quarterly  basis,  Is  pubfished  in  24x 
microfiche  format  and  the  current 
year’s  volumes  are  ntailed  to 
subscribers  as  issued. 


Microficlie  Subscription  Prices: 

Federal  Register: 

One  year:  $353.00 
Six  months:  $176.50 

Code  of  Federal  Regulations: 
Current  year  (as  issued):  $223.00 


Superintendent  of  Documents  Subscriptions  Order  Form 

Charge  your  order, 

Charge  order*  ntay  be  telephoned  to  the  GPO  order 
desk  at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m. 
easlem  time,  Monday-Fnday  (except  holidays) 


24x  MICROFICHE  FORMAT: 

_ FedenI  Register  _ One  year:  $353.00  _ Stx  months:  $176.50 


_ Code  of  Federal  Regulations:  _ One  year:  $223.00 


1.  The  total  cost  of  my  order  is  $_ 


Internatjonal  customers  please  add  25%. 
Please  Type  or  Print 

2. _ 

(Company  or  personal  name) 

(Additional  addiess/attention  line) 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 
I  I  GPO  Deposit  Account  I  I  I  I  I  I 


-□ 


I  I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  Sute,  ZIP  Code) 


L 


(Daytime  phone  inchidiiig  area  code) 


1  111  MINI 

It  1  1  M  1  1  1  M 

(Credit  card  expiration  date) 

Thank  you  for  your  order! 

(Signature) 

4.  Mafl  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  10/92) 


Printed  on  recycled  paper 
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